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Rules and Regulations 


This section of the FEDERAL REGISTER 
ee a a ae 
general and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 


Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week, 


DEPARTMENT OF AGRICULTURE 
Food Safety and Inspection Service 
9 CFR Part 391 


[Docket No. 90-027F] 


Fee Increase for Inspection Services 


AGENCY: Food Safety and Inspection 
Service, USDA. 


ACTION: Final rule. 


summany: The Food Safety and 
Inspection Service (FSIS) is amending 
the Federal meat and poultry products 
inspection regulations to increase the 
fees charged by FSIS to provide 
overtime and holiday imspection, 
voluntary inspection, identification, 
certification, or laboratory services to 
meat and poultry establishments. The 
fees primarily reflect the increased costs 
of providing these services due to the 
increase in salaries of Federal 
employees allocated by Congress under 
the Federal Pay Comparability Act of 
1970. 

—— DATE: February 22, 1991. 

OR FURTHER INFORMATION CONTACT: 
Mr. William L. West, Director, Budget 
and Finance Division, Administrative 
Management, Food Safety and 
Inspection Service, U.S. Department of 
Agriculture, Washington, DC 20250- 
3709, (202) 447-3367. 


SUPPLEMENTARY INFORMATION: 


Executive Order 12291 

This rule is issued in conformance 
with Executive Order 12291 and has 
been determined not to be a “major 
rule.” It will not result in an annual 
effect on the economy of $100 million or 
more; in a major increase in costs or 
prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; in significant adverse effects on 


competition, employment, investment, 
productivity, innovation, or on the 
ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. The fee 
increases only reflect an increase in 
costs to establishments that elect to 
utilize certain inspection services. 


Effect on Small Entities 


The Administrator, Food Safety and 
Inspection Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities as defined by 
the Regulatory Flexibility Act (5 U.S.C. 
601) because the fees provided for in 
this document merely reflect a minimal 
increase in the costs currently borne by 
those entities which elect to utilize 
certain inspection services. 


Background 

On january 31, 1991, FSIS published a 
proposed rule in the Federal Register e 
FR 3795} to increase the fees charged by 
FSIS to provide overtime and holiday 
inspection, voluntary inspection, 
identification, certification, or 
laboratory services to meat and poultry 
establis 

Mandatory inspection by Federal 
inspectors of meat and poultry 
slaughtered and/or processed at official 
establishments is provided for under the 
Federal Meat Inspection Act (21 U.S.C. 
601 et seq.) and the Poultry Products 
Inspection Act (21 U.S.C. 451 et seq.). 
Such inspection is required to ensure the 
safety, wholesomeness, and proper 
labeling of meat and poultry products; 
and the ordinary costs of providing it 
are borne by the U.S. Government. 
However, costs for these inspection 
services performed on holidays or on an 
overtime basis may be incurred to 
accommodate the business needs of 
particular establishments. Any or all of 
these costs which are not a part of the 
mandatory inspection service are 
recoverable by the Government. 

FSIS also provides a range of 
voluntary inspection services (9 CFR 
350.7, 351.08, 351.9, 352.5, 354.101, 355.12, 
and 362.5); the costs of which are totally 
recoverable by the Government. These 
services, provided under subchapter B— 
Voluntary Inspection and Certification 
Service, are provided under the 
Agricultural Marketing Act of 1946 as 
amended (7 U.S.C. 1621 et seg.} to assist 


in the orderly marketing of various 
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animal products and byproducts not 
subject te the Pederal Meat Inspection 
Act or the Poultry Products Inspection 
Act. 

Each year the fees for certain services 
rendered to operators of official meat 
and poultry establishments, importers, 
or exporters by FSIS are reviewed; and 
a cost analysis is performed to 
determine if such fees are adequate to 
recover the cost of providing the 
services.* The analysis relates to fees 
charged in connection with overtime 
and holiday inspection, voluntary 
inspection, identification, certification, 
or laboratory services. The fees to be 
charged for these services have been 
determined by an analysis of data on 
the current cost of these services, by 
anticipated costs associated with 
changes in operations of the program, by 
increases in those costs due to an 
increase in the salaries of Federal 
employees allocated by Congress under 
the Federal Pay Comparability Act of 
1970, and by other increases affecting 
Federal employees, such as costs for 
travel and benefits. 

Based on the Agency's enalgele of the 
increased costs in pro 
subinniensinieaaannnens 
raise of 4.1 percent for Federal 
employees effective January 1991, of 
increased costs of the Federal 
Employees Retirement System in 1991, 
and of increased health insurance and 
travel costs, FSIS is increasing the fees 
relating to such services. 

The Agency did not receive any 
comments in response to the proposal. 
The rates provided for in this document 
are statutorily mandated and reflect 
only an incremental increase in the 
costs currently borne by those entities 
electing to utilize these and certain other 
voluntary inspection services. Therefore, 
the amendments, as proposed, to the 
Federal Meat and Poultry Products 
Inspection Regulations are promulgated 
herein. 


List of Subjects in 8 CFR Part 391 


Meat inspection; Poultry products 
inspection; Fees and charges. 


1 The cost analysis 1s on file with the FSIS 
Hearing Clerk. Copies may be requested free of 
charge from the PSIS Hearing Clerk, room 3171, 
South Agriculture Building, Food Safety and 
Inspection Service, U.S. Department of Agriculture, 
Washington, DC 20250-3700. 
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Accordingly, the Federal meat and 


poultry products inspection regulations, 
9 CFR chapter III, are amended as 
follows: 


PART 391—[AMENDED] 


1. The authority citation for part 391 
continues to read as follows: 


Authority: 21 U.S.C. 601 et seg., 480 et seg.; 
7 CFR 2.17 (g) and (i), 2.55, 7 U.S.C. 394, 1622, 
and 1624. 

2. Sections 391.2, 391.3, and 391.4 are 
revised to read as follows: 


§391.2 Base time rate. 
The base time rate for inspection 
services provided pursuant to §§ 350.7, 


$51.8, 351.9, 352.5, 354.101, 355.12, and 
362.5 shall be $27.72 per hour, per 


program employee. 


§ 391.3 Overtime and holiday rate. 

The overtime and holiday rate for 
inspection services provided pursuant 
to $$ 307.5, 350.7, 351.8, 351.9, 352.5, 


354.101, 355.12, 362.5, and 381.38 shall be 
$28.32 per hour, per program employee. 
§ 391.4 Laboratory services rate. 


The rate for laboratory services 
provided pursuant to § § 350.7, 351.9, 


352.5, 354.101, 355.12, and 362.5 shall be 


$47.96 per hour, per program employee. 


The Administrator has determined 


that good cause exists to make these 
amendments effective less than 30 days 


after publication in the Federal Register. 


Done at Washington, DC, on: February 20, 
1991. 


Lester M. Crawford, 
Administrator, Food Safety and Inspection 


Service. 


[FR Doc. 91-4356 Filed 2-21-91; 8:45 am| 
BILLING CODE 3410-DM-M 


DEPARTMENT OF DEFENSE 
Ottice of the Secretary 
32 CFR Part 199 


(DoD 6010.8-Ri 


Civilian Health and Medica! Program of 
the Uniformed Services (CHAMPUS); 


Revision to the Requirement tor a 


Nonavailability Statement To include 
Selected Qutpatient Pracedures 


AGENCY: Office of the Secretary, DoD. 


ACTION: Final rule. 


summary: This final rule revises the 


CHAMPUS program to require the 


issuance of a nonavailability statement 


for selected outpatient procedures 
determined by the Assistant Secretary 


of Defense (Health Affairs}. Currently, 
as & condition for reliance on 
CHAMPUS for primary payment, a DD 
Form 1251, “Uniformed Services Medical 
Treatment Facility Nonavailability 
Statement (NAS},” is required for 
nonemergency inpatient care provided 
at civilian facilities to CHAMPUS 
beneficiaries who reside within the 
inpatient catchment areas of military 
medical treatment facilities (MTFs). The 
purpose of the nonavailability statement 
policy is to encourage maximum cost- 
effective use of MTFs. 

EFFECTIVE DATE: This final rule is 
effective October 1, 1991. 

ADDRESSES: Office of the Assistant 
Secretary of Defense (Health Affairs), 
Room 1B657, the Pentagon, Washington, 
DC 20301-1200. 


FOR FURTHER INFORMATION CONTACT: 
Mrs. Marcia Bonifas, (703) 695-3331. 


SUPPLEMENTARY INFORMATION: This 
final rule is based on a notice of 
proposed rule-making issued on October 
9, 1990, for public comment. Comments 
were received and are discussed below. 
The final rule makes no substantive 
changes to the proposed rule. Due to 
Operation Desert Storm the date of 
implementation of the requirement for 
outpatient nonavailability statements 


may be delayed until after October 1, 
1991. 


Public Comments 


Comment—We urge the Department 
of use a smaller radius (25 miles) and to 
further limit the Outpatient 
Nonavailability Statement requirement 
to active duty families stationed within 
that smaller radius. You penalize the 
working mothers by requiring them to 
take time off to go to the MTF instead of 
a more convenient CHAMPUS provider. 

fesponse—The Department desires 
this rule change to be a benefit to all 
beneficiaries and be comparable to the 
existing inpatient Nonavailability 
Statement [NAS) rules. Our focus is on 
high cost procedures which will be less 
expensive for the beneficiary and the 
government when able to be performed 


at an MTF. 


This wil) result in less out of pocket 
expenses for the beneficiary and a 


decrease in CHAMPUS claims for the 
government. 

Comment—Access to MTFs is 
problematic. Staff members are less 
than helpful and the proposed change 


does not make it clear how information 
will be disseminated nor how additional 
visits to the MTF will be handled. 
Response-—The Services, the Office of 
the Civilian Health and Medical 
Program of the Uniformed Services 
(OCHAMPUS), and the Office of Health 
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Affairs are developing an educational 
campaign for beneficiaries, providers 
Health Benefits Advisors (HBAs), 
Health Care Finders, and all MTF 
personnel associated with the 
beneficiary and provider population to’ 
provide them all the needed information. 
The beneficiaries will be helped with 
finding a provider if an ONAS is issued. 
The implementing instructions provided 
to the MIF Commanders will discuss 
offering alternative sources of care to 
the beneficiaries if an ONAS is issued to 
them. 

Comment—We recommend that 
catchment area specific procedures be 
implemented to allow the program to be 
tailored to the unique capabilities of the 
MTSs. 

fesponse—The Department is 
concerned about the confusion this new 
rule wil] cause the beneficiary and , 
provider population if it initially begins 
with site specific procedures. As the 
beneficiary population becomes 
accustomed to ONAS the Department 
and the Services anticipate going to site 
specific procedures requiring an ONAS. 

Comment—We think this change 
would be a wise cost containment move, 
and would work we)! in the CHAMPUS 
Reform Initiative Demonstration 
Program. The MTF providers would see 
more patients and develop proficiency 
and experience while the CHAMPUS 
beneficiaries would receive services at 
the MTF at no cost to them. 


Response—The MTF Commanders 
will be able to match the MTF capability 


with the care demands of the MTF 
catchment area population. 
Comment—The proposed rule does 
not indicate what procedures will be 
included or the criteria used to select 


them, other than they will be few in 
number and relatively costly. 
Response—A review was conducted 
on federal and private sector initiatives 
to determine the current practice of the 
health care industry regarding 
management of outpatient services. The 
Department identified options for 
implementing an outpatient 
nonavailability statement requirement 


based on two previous demonstrations 
that had been undertaken at Fitzsimons 


AMC, CO, Ft. Ord and Vandenberg AFB, 
CA, and Pensacola NARMC, FL. In both 
demonstrations a ONAS was required 
for all outpatient services. The 
demonstrations proved that the ONAS 


reguirement could be implemented but 
not all procedures could be brought into 


the MTFs. In the last few years the | 
Services have asked the Department to 
consider an ONAS requirement for 


outpatient surgica) procedures. An 


analysis was undertaken to determine 
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which procedures could be performed in 
the MTFs from the list of the high cost 
and high volume claims that had been 
submitted to the Civifian Health and 
Medical Program of the Uniformed 
Services [(CHAMPUS} for payment. The 
Services concurred on the following 
procedures. The program will begin with 
14 procedure categories: 


GYN | Laparoscopy eco (54.2) 


66830-66985} (13.1- 


opy (43290-43272, 45300— 
45385) (28 (29.1, 42.2, 44.1, 45.2} 
excludes removal of foreign bodies 
(43215, 45307) and decompression of 


Myringotonry or Tympanostomy (69420— 
"OAG8} (2 (20.0-20.2} 

Arthroscopy (shoulder, elbow, wrist, 
knee, li ankle) (29815-29898) 
(80.24-80.23, 80.28-80.27)} 

Dilation and curettage (0&C} for 
diagnostic or therapeutic reasons 
£58120) (69.0) 


Tonsillectomy or Adencidectomy 
42820-42836 


repair of inguinal hernia, 
incarcerated (49590) or strangulated 
(49535) (53.0-53.4} 
Nose repair (rhinoplasty and 
— (30400-30520 (21.5, 
8) 
Ligation or transection of fallopian 
tubefs) 58600} (G6.2—66.3} 
Strabismus Repair (eye muscle surgery} 
(67311-67335) (15.0-15.9) 
Breast mass or tumor excision (19120) 


(85.2) 

Neuroplasty (decompression or freeing 
of nerve from scar tissue} (64702- 
64727) (04.7) 

Comment—in the case of those MTFs 
which lack the medical capability to 
provide the procedure, there is no 
benelit, only an administrative hassle 
factor which may delay needed care. 

Response—The Department is 
exploring avenues to streamline the 
procedures in issuing a Nonavailability 
Statement for the Health Benefits 
Advisors (HBAs}, the beneficiaries and 
the provider commmanity. Our goa) is to 

bring procedures into the NTF that have 
been sought in the civilian sector in the 
past, in order to contain costs to the 
beneficiary and the government. We 


anticipate ® minimmm burden to a)} 
involved. 
\. Background 


in FY 69, CHAMPUS costs were up 
apprenimately 15 pescent ever FY B6. 


million more than 


tespanse, the Aasiatanh Gacrars sa 
Defense (Health Affairs) directed 


several new cost containment initiatives 
as part of a CHAMPUS Management 
Improvement Program {(CMIP). Part of 
the CMIP was the implementation of the 
requirement for the issuance of a 
canecueniae statement (NAS} for 
selected ee procedures 

by the Assistant Secretary 
of Defense (Health Affairs). Currently, 
as stated in paragraph 199.4(a)(9)fi)(B), a 
nonavailability statement (0D Ferm 


1251) is required only for honemergency 
inpatient care provided at civilian 


facilities to CHAMPUS beneficiaries 


who reside within the inpatient 
catchment areas (usually a 40-mile 


radius} of military me medical treatment 
facilities Q4TF) when CHAMPUS is 
intended as the primary payer. 
Fast-moving trends over the past 
several years highlight the 
appropriateness of expanding NAS 
requirem ‘a sele outpatient 
procedures, “Throughout the United 
States, many medical procedures 
previously provided only on an inpatient 
basis are being routinely handled on an 
outpatient basis. This has reduced 
inpatient costs, but significantly 
increased costs ir many outpatient 
settings. In response, managed care 
programs in the civilian sector now 


typically required precertification or 


other review of ambulatory surgery and 
ther selected 3s. Ft is 


anticipated that these trends of more 
2 shifting from 


efficiencies concerning outpatient 


services. 


IL. Proposal 

It is in the nature of catching up with 
these general trends that we intend to 
have our NAS requirements follow 
selected procedures out of their 
inpatient hospital setting and into their 
current outpatient settings. under 
the fina} rule, we will expand the 
nonavailability statement requirement 
to selected outpatient procedures, with 
the principal focus on high cost 
procedures for which a shift in location 
of care from the civilian community to 
the military facility would appear to be 
— economical. The final rule is 

ursuant to our authority under 10 
Osc. 10 1079, 1080 and 1086{e). 

Under the fina) rule, we wil) not 
require nonavailability statements for 
all outpatient services; rather, the 
requirement pertains to relatively few 
procedures. The final rule identifies two 
categories of procedures which set the 
parameters for the particufar outpatient 
procedures for which nonavailability 
statements will be required. The two 


outpatient procedures which have high 
unit costs and for which care may be 


The requirement 
for Saend outpatient services will be 
effective on 1 October 1991 for services 
received on or after that date. The list of 
selected outpatient procedure categories 
requiring an NAS has been incorporated 
into the comments section of this notice 
be published in 


and 


any changes will 
the Federal Register at least 30 days 
— to the effective date of the change. 
This will allow us to make 
adjustments within the established 
parameters as we gain experience with 
the program. 

In developing this program, we are 
very mindful of the need to minimize 
administrative hassles and avoid 
unnecessary paperwork. Therefore, we 
intend to keep the number of procedures 
covered relatively few. Also, the 
requirement only applies with th respect to 
beneficiaries whor. -id- 

"will not not 


hospital catchment e- & 
apply with respect to havsteaiing 
military clinics which do not have any 
inpatient capability. Such clinics are 
much less likely to be able to handle the 
types of outpatient procedures targeted 
by this final rule. Further, the list of 
procedure categories will be uniform for 
all beneficiaries in all catchment areas. 
This wilt avoid the confusion that would 
occur if the procedures covered varied 
by catchment area or by military 

service, It is the intent of the 
Department to later transition to a 
system of catchment area specific lists 
of procedures. The Department 
understands the concern of the 
beneficiaries that there will be adequate 
support personne! at the facilities to 
provide guidance and education as to 
the ability of the MTF to provide the 
procedure being requested or i 
them the choice of a participating 
provider who has consented to perform 
the procedure at a reduced cost to the 
CHAMPUS beneficiary. 

In addition, issuance of a NAS for an 
outpatient procedure wil} be conducted 
in the same manner as is currently 
performed for the issuance of 4 NAS far 
nonemergency inpatient care. These 
procedures are specified in DoD 
Instruction 6015.29, “lesuance of 
Nonavailability Statements (NAS. 

We are also aware of the need to 
assure that beneficiaries understand the 
procedures involved. Everyday common 
usage descriptions which are easily 
recognizable end distinct will be 


provided along with the appropriate 


medical terminology. The Health 
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Benefits Advisors (HBAs) and Health 
Care Finders will receive training before 
the project begins. 

With respect to regulatory procedures, 
the final rule is not a major rule within 
the scope of Executive Order 12291. In 
addition, we certify that the rule will not 
have a significant impact on small 
entities within the scope of the 
Regulatory Flexibility Act. 


List of Subjects in 32 CFR Part 199 


Claims, Health insurance, Military 
personne). 

For the reasons set forth in the 
preamble, 32 CFR part 199 is to be 


amended as follows: 


PART 199—[AMENDED] 
1. The authority citation for part 199 


continues to read as follows: 
Authority: 10 U.S.C. 1079, 1086, 5 U.S.C. 301. 
2. Section 199.4 is to be amended by 


adding new paragraph (a}(9\(i\(C} before 
the “note” and revising paragraph 
(a)(9){iv) as follows: 


$199.4 Basic program benefits. 


(a\ ef 

( )) * ee 

(i) eee 

(C) An NAS is also required for 
selected outpatient procedures if such 
services are not available at a 
Uniformed Services facility (excluding 
facilities which are exclusively 
outpatient clinics) located within a 40- 
mile radius (catchment area) of the 
residence of the beneficiary. This does 
not apply to emergency services or for 
services for which another insurance 
plan or program provides the 
beneficiary primary coverage. Any 
changes to the selected outpatient 
procedures will be published in the 
Federal Register at least 30 days before 
the effective date of the change by the 
ASD(HA) and will be limited to the 
following categories: Outpatient surgery 
and other selected outpatient 
procedures which have high unit costs 
and for which care may be available in 
military treatment facilities generally. 
The selected outpatient procedures will 
be uniform for all CHAMPUS 


beneficiaries. 
* +. * 7 * 


{iv) Nonavailability Statement (DD 
Form 1251) must be filed with applicable 
claim. When a claim is submitted for 
CHAMPUS benefits that includes 
services for which a Nonavailability 
Statement was issued, a valid 
Nonavailability Statement authorization 
must be on DEERS. 


* * * 


Dated: February 15, 1991. 
Linda Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 91-4157 Filed 2-21-91; 8:45 am] 
BILLING CODE 3810-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 117 

(CGD1-91-008] 


Temporary Drawbridge Operation 
Regulations; Mianus River, CT 


AGENCY: Coast Guard, DOT. 
ACTION: Final temporary rule. 


SUMMARY: At the request of Metro-North 


Commuter Railroad (Metro-North), the 
Coast Guard is adding temporary 
regulations governing the Cos Cob 
Railroad drawbridge over Mianus River, 
at mile 1.0, at Greenwich, Connecticut to 
provide that the draw need not be 
opened for the passage of vessels for 41 
days from 18 February through 31 March 
1991. This temporary regulation is being 
made to facilitate the rehabilitation on 
the counterweight section of the bridge 
before the start of the boating season. 
This action will relieve the bridge owner 
of the burden of having to open the draw 
during the rehabilitation of the bridge 
and will only permit the transit of 
marine traffic which can pass under the 
closed span. 

EFFECTIVE DATE: These regulations 
become effective on 19 February 1991 
and terminate on 31 March 1991. 

FOR FURTHER INFORMATION CONTACT: 
William C. Heming, Bridge 
Administrator, First Coast Guard 
District (212) 668-7170. 

SUPPLEMENTARY INFORMATION: This 
temporary deviation from the regulation 
is issued under 33 CFR 117.35(d). In 
accordance with 5 U.S.C. 553, a notice of 
proposed rulemaking was not published 
for these regulations and good cause 
exists for making it effective in less than 
30 days after Federal Register 
publication. Publishing a Notice of 
Proposed Rulemaking and delaying its 
effective date would be contrary to the 
public interest since implementation of 
these temporary regulations is necessary 
to facilitate the bridge repairs prior to 
the start cf the next recreational boating 
season. 


Drafting Information 


The drafters of these regulations are 
Waverly W. Gregory, Jr., project officer, 


and Lieutenant John Gately, Project 
Attorney. 


Discussion of Final Temporary 
Regulations 


The existing bridge, built in 1904, is a 
twin parallel leaf bascule bridge with a 
vertical clearance of 27 and 20 feet 
above mean low and high water, 
respectively. Metro-North has been: 
experiencing some difficulties with the 
draw span at the Cos Cob drawbridge. 
Structural repairs are needed to assure 
the bridge is able to operate this summer 
and to assure the long-term 


serviceability of the movable span. The 


work involves replacement of the top 


flange of the main girders above the 
counterweights and removal of a portion 
of the cast iron ingots in the 
counterweight. During the repair period, 
the heel locks must remain engaged to 
immobilize and support the 
counterweight section. All marine 
facilities above the bridge have been 
contacted. The primary users of the 
bridge are large recreational vessels that 
are serviced by the marinas upstream of 
the bridge. These marinas expressed no 
concern provided that the repairs are 
completed by 31 March 1991. 
Discussions with the consultants and 
the contractors for the 1-95 bridge 
rehabilitation indicated that transits of 
the railroad bridge by their construction 
barges and equipment will be 
coordinated so that work on either 
bridge will not be delayed. The inability 
to open either the north or south leaves 
prevents vessel transits except for those 
vessels which can pass under the closed 
leaves. The February 1990 and March 
1990 bridge opening logs indicated only 
four openings for commercial tugs and 
barges and 10 openings for tests. Current 
regulations provide that the draw shall 
operate as follows: (a) On signal from 5 
a.m. to 9 p.m.; {b) From 9 p.m. to 5 a.m., 
the draw need not be opened for the 
passage of vessels. The temporary 
regulation would suspend the existing 
regulation and allow the bridge to 
remain in the closed position at all times 
from 7 a.m. on February 19, 1991 through 
11 p.m. March 31, 1991. 


Economic Assessment and Certification 


These temporary regulations are 
considered to be non-major under 
Executive Order 12291 on Federal 
Regulation, and nonsignificant under the 
Department of Transportation regulatory 
policies and procedures (44 FR 11034; 
February 26, 1979). The economic impact 
has been found to be so minimal that a 
full regulatory evaluation is 
unnecessary. This is based upon the fact 
that the closure will be accomplished 
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after the peak boating season when 


recreational boats are out of the water. 
Since the economic impact of these 


regulations is expected to be minimal, 
the Coast Guard certifies that they will 
not have a significant economic impact 
on a substantial number of small 
entities 

Federalism Implication Assessment 


This action has been analyzed under 
the principles and criteria in Executive 
Order 12612, and it has been determined 


that this rule will not have sufficient 
federalism implications to warrant 


preparation of a federal assessment. 
List of Subjects in 33 CFR Part 117 
Bridges. 
Temporary Regulations 
In consideration of the foregoing, part 


117 of title 33, Code of Federal 
Regulations, is amended as follows: 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


1. The authority citation for part 117 


continues to read as follows: 


Authority: 33 U.S.C. 499; 49 CFR 1.48, 33 
CFR 1.05-1(g). 


2. Section 117.209 {a) and {b) are 
suspended for a 41 day period and 
paragraph (c) is added 19 February 
through 31 March 1991 to read as 
follows: Because this is a temporary 


rule, this paragraph wil) not be codified 
in the CFR. 


§ 117.209 Mianus River. 


(c) Repair of the Cos Cob bridge. The 
draw need not be opened for the 


passage of any vessel and paragraphs 
(a) and (b) are suspended from 7 a.m. 
February 19, 1991 through 11 p.m. on 
March 31, 1991, inclusive, to effect major 
repairs to the bridge. 


Dated: February 12, 1991. 
R.L. Rybacki, 


Rear Admiral, U.S. Coast Guard Commander, 
First Coast Guard District. 


[FR Doc. 91-4254 Filed 2-21-91; 8:45 am} 
BILLING CODE 4910-14-M 


Coast Guard 
33 CFR Part 165 


COTP Savannah Regulation 91-03 


Safety Zone Regulations; Savannah 
River, Savannah, GA 


AGENCY: Coast Guard, DOT. 


ACTION: Emergency rule. 


SUMMARY: The Coast Guard is 
establishing a safety zone on the 
Savannah River in order to safeguard 
and facilitate the launching of a new 
U.S. Navy Ship, the USS OSPREY. This 
zone encompasses all waters within an 
area of the Savannah River delineated 
by the following boundaries: Bank to 
bank and from the downstream limit of 
Intermarine shipyard (Savannah River 
mile 15.75) to the upstream limit of 
Intermarine shipyard (Savannah River 
mile 16.25). The Captain of the Port has 
restricted vessel operations in this 
safety zone because of the launching, 
and no persons or vessels will be 
allowed to enter or operate within it, 
except as may be permitted by the 
Captain of the Port Savannah, GA. This 
restriction includes closing the zone to 
a)l thru vesse) traffic. Vessel operators 
are required to contact the Captain of 
the Port or his representative when 
approaching or intending to operate 
within the safety zone. Vessels 
permitted to enter or operate within the 
safety zone shall comply with all 


directions given by the Captain of the 


Port or his representative. 


EFFECTIVE DATES: This regulation is 
effective as of 1200, Saturday, 23 March 
1991, and expires at 1600 on 23 March 
1991, unless sooner terminated by the 
Captain of the Port, Savannah, GA. 


FOR FURTHER INFORMATION CONTACT: 
LT T.F. Mann (912) 944-4371. Normal 
working hours are between 0730 and 
1600, Monday through Friday, except 
holidays. 


SUPPLEMENTARY INFORMATION: In 
accordance with 5 U.S.C. 553, a Notice 
of Proposed Rulemaking (NPRM) was 
not published for this regulation and 
good cause exists for making it effective 
in less than 30 days after Federal 
Register publication. Publishing an 
NPRM and delaying its effective date 
would be contrary to the public interest 
since immediate action is needed to 
prevent possible hazards to mariners. 


Drafting Information 


The drafters of this regulation are LT 
J. Dunphy, project officer for the Captain 
of the Port, and LT G. Tanos, project 
attorney, Seventh Coast Guard District 
Legal Office. 


Discussion of Regulation 


This regulation is effective as of 1200, 
Saturday, 23 March 1991, and expires at 
1600 on 23 March 1991, unless sooner 
terminated by the Captain of the Port, 
Savannah, GA. This regulation is issued 
pursuant to 33 U.S.C. 1225 and 1231 as 
set out in the authority citation for all of 
part 165. 


7303 


Federalism 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612 and it has been determined that 
the proposed rule making does not have 
sufficient Federalism implications to 


warrant the preparation of a Federalism 
Assessment. 


List of Subjects in 33 CFR Part 165 


Harbors, Marine safety, Navigation 


(Water), Security measures, Vessels and 
waterways. 


Regulation 

In consideration of the foregoing, 
subpart C of part 165 of title 33, Code of 
Federal Regulations, is amended as 
follows: 

1. The authority citation for part 165 
continues to read as follows: 

Authority: 33 U.S.C. 1225 and 1231; 50 
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05~1(g), 
6.04-1, 8.04-8, and 160.5. 


2. A new section, 165.T0701, is added 
to read as follows: 


§ 165.T0701 Safety Zone: Savannah River, 
Savannah, Georgia. 

(a) Location. The following area is a 
safety zone: A)) waters within an area of 
the Savannah River delineated by the 
following boundaries: Bank to bank and 
from the downstream limit of 
Intermarine shipyard (Savannah River 
mile 15.75) to the upstream limit of 
Intermarine shipyard (Savannah River 
mile 16.25). 

(b) Effective dates. This regulation is 
effective as of 1200, Saturday, 23 March _ 
1991, and expires at 1600 on 23 March 
1991, unless sooner terminated by the 
Captain of the Port, Savannah, GA. 

(c) Regulation. (1) This safety zone is 
closed to a}) marine traffic, except as 
may be permitted by the Captain of the 
Port, Savannah. 

(2) Vessel operators desiring to enter 
or operate within the safety zone shall 
contact the Captain of the Port or his 
representative to obtain permission to 
do so. Vessel operators given permission 
to enter or operate in the safety zone 
shall comply with all directions given 
them by the Captain of the Port or his 
representative. The Captain of the Port 
may be contacted by telephone via the 
Command Duty Officer at (912) $44— 
4371. Coast Guard vessels assisting in 
the enforcement of the safety zone may 
be contacted on VHF-FM channels 13 or 
16, or vessel operators may determine 
the restrictions in effect for the safety 
zone by coming alongside a Coast 
Guard vessel patrolling the perimeter of 
the safety zone. 
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(3) The Captain of the Port will issue a 
Marine Safety Information Broadcast 
Notice to Mariners to notify the 
maritime community of the safety zone 
and restrictions imposed. 

Dated: February 8, 1991. 

RE. Ford, 

Commander, U.S. Coast Guard, Captain of the 
Port Savannah, Georgia. 

[FR Doc. 91-4255 Filed 2-21-91; 8:45 am] 
BILLING CODE 4910-14-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


, 40 CFR Part 30 
(FRL-3816-4) 


General Grant Regulation for 
Assistance Programs for Other Than 
State and Local Governments 


AGENCY: Environmental Protection 
Agency. 


ACTION: Final rule amendment. 


SUMMARY: This new § 30.541, to 40 CFR 
part 30 implements audit requirements 
for certain nonprofit institutions of 
higher education and other non-profit 
organizations which were established 
by the Office of Management and 
Budget in Circular A-133, “Audits of 
Institutions of Higher Education and 
Other Nonprofit Organizations,” March 
16, 1990 (55 FR 10019). The new section 
will promote the efficient and effective 
use of audit services. 

EFFECTIVE DATE: This rule is effective on 
February 22, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Richard A. Johnson, Office of 
Administration, U.S. Environmental 
Protection Agency, 401 M Street, SW 
(PM-216F)., Washington, DC 20460, at 
(202) 382-5268. 

SUPPLEMENTARY INFORMATION: 


I. Background 

On November 10, 1988, the Office of 
Management and Budget (OMB) 
published a notice in the Federal 
Register (53 FR 45744) requesting 
comments on the proposed OMB 
Circular A-133, “Audits of Institutions of 
Higher Education and Other Nonprofit 
Organizations.” Interested parties were 
invited to submit comments to OMB by 
January 9, 1989. OMB received almost 
100 comments from Federal agencies, 
State and local governments, 
universities, professional organizations, 
nonprofit organizations, and others. 
These comments were considered in 
developing the final Circular A-133, 
published in the Federal Register on 
March 16, 1990 (55 FR 10019). 


On June 6, 1990, OMB issued a 
memorandum to all Federal agencies 
requesting each agency to issue 
implementing regulations for Circular A- 
133. This new section to 40 CFR part 30, 
§ 30.541, constitutes the U.S. 
Environmental Protection Agency's 
implementation of Circular A-133. 


II. Comparison With Previous Audit 
Requirements 

Prior to the issuance of Circular A- 
133, institutions of higher education and 
other nonprofit organizations were 
subject to the audit requirements 
specified in Circular A-110, Attachment 
F, 2(h). Circular A-110 required 
institutions of higher education and 
nonprofit organizations receiving 
Federal funds to have audits prepared 
on a continuing basis, but at least every 
two years. Circular A-110 required such 
audits in order to determine the 
effectiveness of recipients’ financial 
management systems and internal 
procedures for meeting the terms and 
conditions of their financial assistance 
agreements with the Federal 
government. 

Circular A-133 supersedes the audit 
requirements in Circular A-110, 
Attachment F. 2(h). There are three 
major differences between Circulars A- 
133 and A-110. 

First, Circular A-133 establishes 
criteria for conducting an audit. Under 
Circular A-133, certain nonprofit 
institutions of higher education and 
other nonprofit organizations receiving 
$100,000 or more a year in Federal 
awards must meet all of the audit 
requirements found in Circular A-133. 
Those receiving at least $25,000 but less 
than $100,000 a year in Federal awards 
may choose to have a separate audit 
prepared for each Federal award rather 
than having an audit prepared for their 
entire operations. Those receiving less 
than $250,000 a year in Federal awards 
are exempt from Federal audit 
requirements, but their records must be 
available for review by appropriate EPA 
or subgranting entity officials. 

Second, Circular A-133 defines 
responsibilities for recipients that 
provide $25,000 or more during their 
fiscal year to a subrecipient. In such 
cases, recipients must ensure that 
subrecipients which are institutions of 
higher education or other nonprofit 
institutions meet the audit requirements 
in Circular A-133, and that subrecipients 
who are State or local governments 
meet the audit requirements in Circular 
A-128. Circular A-133 also requires 
recipients to ensure that corrective 
actions identified in audits of 
subrecipients are implemented; to 
consider whether sub-recipient audits 


necessitate adjustment of the recipient's 
own records; and to require each 
subrecipient to make all necessary 
records available to auditors. 

Third, Circular A-133 requires that 
small audit firms and audit firms owned 
and controlled by socially and 
economically disadvantaged individuals 
have the maximum practicable 
opportunity to participate in contracts 
awarded to fulfill its requirements. 
Circular A-133 requires recipients to 
take a number of steps to further that 
goal. 


Ill. Effective Date 


This regulation is effective 
immediately. The only purpose of this 
rule is to codify audit requirements for 
certain nonprofit institutions of higher 
education and other nonprofit 
organizations awarded financial 
assistance by EPA. Accordingly, this is a 
grants-related rule and the 
Administrative Procedure Act, 5 U.S.C, 
553(a), does not require thatitbe — 
published, in proposed form, prior to 
promulgation. 


IV. Executive Order 12291 


Under Executive Order 12291, EPA 
must judge whether a new regulation is 
“major” and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. This amendment does not 
satisfy any of the criteria the Executive 
Order specifies for a major rulemaking. 
Therefore, this is not subject to a 
Regulatory Impact Analysis. 

This regulation was submitted to 
OMB for review as required by 
Executive Order 12291. Any comments 
from OMB and EPA response to those 
comments are available for public 
inspection at the EPA Public Information 
Reference Unit, room 2904, U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC 20460. © 


V. Paperwork Reduction Act 


The information collection provisions 
in this rule have been approved by OMB 
under the provisions of the Paperwork 
Reduction Act, 44 U.S.C. 3501 et seq., 
and assigned OMB control number 
0991-0003. The burden associated with 
the additional provisions of this final 
rule is estimated to be five (5) hours per 
response. 

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Chief, Information Policy Branch, PM- 
223, U.S. Environmental Protection - 
Agency, 401 M Street, SW., Washington, 
DC 20460; and to the Office of 
Management and Budget, Paperwork 
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Reduction Project (0991-0003), 
Washington, DC 20503. 

VI. Regulatory Flexibility Act 

_ EPA did not develop a Regulatory 
Flexibility Analysis for this regulation 
because grant regulations are not 
subject to the analytical requirements of 


sections 603 and 604 of the Regulatory 
Flexibility Act. 


Dated: February 14, 1991. 
William K. Reilly, 
Administrator. 


List of Subjects in 40 CFR Part 30 


Grant programs, Audit requirements. 

For the reasons set out in the 
preamble, title 40, chapter I, subchapter 
B, part 30 of the Code of Federal 
Regulations is amended as follows: 


Part 30—[AMENDED] 


1. The authority citation for part 30 
continues to read as follows: 


Authority: 33 U.S.C. 1251 et seq.; 42 U.S.C. 
7401 et seq.; 42 U.S.C. 6901 et seq.; 42 U.S.C. 
300f et seq.; 7 U.S.C. 136 et seq.; 15 U.S.C. 
2601 et seq.; 42 U.S.C. 9601 et seq. 


2. Part 30 is amended by adding a new 
§ 30.541 to read as follows: 


§ 30.541 What are my audit 
responsibilities? 

(a) If you are an institution of higher 
education audited as part of single 
audits under the Single Audit Act of 
1984, 31 U.S.C. 7501-7507, you must 
comply with the audit requirements of 
OMB Circular A-128. Other institutions 
of higher education and other nonprofit 
organizations (except for certain 
hospitals under the Medicaid/Medicare 
programs, or subject to contract closing 
audits) must comply with the audit 
requirements of OMB Circular A-133 for 
fiscal years that begin after January 1, 
1990, in accordance with paragraphs (b) 
through (h) of this section. 

(b) If you receive $100,000 or more in a 
year in Federal awards you must have 
an audit made for that year in 
accordance with the provisions of OMB 
Circular A-133. However, if you receive 
$100,000 or more but receive awards 
under only one program, you have the 
option of having an audit of your 
institution prepared in accordance with 
the provisions of OMB Circular A-133 or 
having an audit made of the one 
program. For prior or subsequent years, 
when an institution has only loan 
guarantees or outstanding loans that 
were made vreviously, the institution 


may be required to conduct audits for 
those programs, in accordance with 
regulations of the Federal agencies 
providing those guarantees or loans. 

(c) If you receive at least $25,000 but 
less than $100,000 a year in Federal 
awards you must have an audit made 
for that year in accordance with OMB 
Circular A-133 or have an audit made of 
each Federal award, in accordance with 
Federal laws and regulations governing 
the programs in which you participate. 

(d) If you receive less than $25,000 in a 
year in Federal awards you are exempt 
from Federal audit requirements, but 
your records must be available for 
review by appropriate EPA or 
subgranting entity officials. 

(e) Audits shall usually be performed 
annually but not less frequently than 
every two years. 

(f) In arranging for audit services, you 
must follow the procurement standards 
prescribed by OMB Circular A-110. 

(g) If you receive EPA assistance and 
provide $25,000 or more of it during your 
fiscal year to a sub-recipient, you must 
ensure that the requirements of OMB 
Circulars A-133 or A-128 are met, as 
appropriate. 

(h) You must comply with the 
requirements of OMB Circular A-133 
concerning the use of small audit firms 
and audit firms owned and operated: by 
socially and economically 
disadvantaged individuals. 

[FR Doc. 91-4257 Filed 2-21-91; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 271 
[FRL-3906-9] 


North Dakota; Schedule of Compliance 
for Modification of North Dakota’s 
Hazardous Waste Program 


AGENCY: U.S. Environmental Protection 
Agency, Region VIII. 

ACTION: Notice of North Dakota’s 
compliance schedule to adopt program 
modifications. 


SUMMARY: On September 22, 1986, EPA 


promulgated amendments to the 
deadlines for State program 
modifications, and published 
requirements for States to be placed on 
a compliance schedule to adopt the 
necessary program modifications. EPA 
is today publishing a compliance 
schedule for North Dakota to modify its 
program in accordance with 40 CFR 


7305 


271.21(g) to adopt the Federal program 
modifications. 

FOR FURTHER INFORMATION CONTACT: 
David Schaller, Chief, RCRA Program 
Support Section, U.S. Environmental 
Protection Agency, Region VIII, suite 
500, 999 18th St., Denver, Colorado, 
80202-2405, (303) 293-1660. 
SUPPLEMENTARY INFORMATION: 


A. Background 


Final authorization to implement the 
North Dakota hazardous waste program 
within the State in lieu of the Federal 
hazardous waste program is granted by 
EPA if the Agency finds the State 
program: (1) Is “equivalent” to the 
Federal program, (2) is “consistent” with 
both the Federal program and other 
State programs, and (3) provides for 
adequate enforcement [Section 3006(b), 
(42 U.S.C. 6226(b))}. EPA regulations for 
final authorization appear at 40 CFR 
271.1-271.24. In order to retain 
authorization, a State must revise its 
program to adopt new Federal 
requirements by the cluster deadlines 
and procedures specified in 40 CFR 
271.21. See 51 FR 33721, September 22, 
1986, for a complete discussion of these 
procedures and deadlines. 


B. North Dakota 


North Dakota received authorization 
of its hazardous waste program on 
October 19, 1984 (49 CFR 39328, October 
5, 1984). An application for program 
modification to fulfill the requirements 
of 40 CFR 271.21 was submitted by 
North Dakota on August 30, 1989. A 
modification to the North Dakota 
hazardous waste program’s 
authorization was promulgated on June 
25, 1990 (55 FR 25836), and became 
effective August 24, 1990. The 
modification included all program 
revisions necessary to meet the 
requirements of 40 CFR 271.21 with 
exception of the corrective action, 
availability of information, and used oil 
provisions. 

On November 16, 1990, North Dakota 
submitted a request under the 
provisions of 40 CFR 271.2(g)(1)(v), for 
an extension of time to prepare an 
additional application to further modify 
the authorized North Dakota program. 
The application is to include all 
provisions in Non-HSWA Cluster V, the 
Cluster initially due July 1, 1990. 

Today EPA is publishing a compliance 
schedule for North Dakota to obtain 
program revisions for the following 
Federal program requirements. 





North Dakota has requested an 
extension of time to obtain the needed 
program revisions in accordance with 
the following schedule: 

(1) Adequate regulations adopted by 
March 30, 1991. 

(2) Regulations submitted for 
promulgation by May 30, 1991. 

(3) Authorization Application 
submitted by July 1, 1991. 

North Dakota expects to submit an 
application to EPA for authorization of 
the above mentioned program revision 
by July 1, 1991. 

Authority: This notice is issued under the 
authority of sections 2002(a), 3006, and 
7004(b) of the Solid Waste Disposal Act as 
amended by the Resource Conservation and 
Recovery Act of 1976, and the Hazardous and 
Solid- Waste Amendments Act of 1984. 

Dated: January 31, 1991. 

James J. Scherer, 

Regional Administrator. 

[FR Doc. $1-4258 Filed 2-21-01; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 65 


Changes In Flood Elevation 
Determinations 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule. 


SUMMARY: Modified base (100-year) 


flood elevations are finalized for the 
communities listed below. 

These modified elevations will be 
used in calculating flood insurance 
premium rates for new buildings and 
their contents and for second layer 
coverage on existing buildings and their 
contents. 

DATES: The effective dates for these 
modified base fiood elevations are 
indicated on the following table and 


revise the Flood Insurance Rate Map(s) 


(FIRMs) in effect for each listed 
community prior to this date. 
ADDRESSES: The modified base flood 
elevations for each community are 
available for inspection at the office of 
the Chief Executive Officer of each 
community. The respective addresses 
are listed in the following table. 

FOR FURTHER INFORMATION CONTACT: 
Mr. William R. Locke, Acting Chief, Risk 
Studies Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-2754. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the final 
determinations of modified base flood 
elevations for each community listed. 
These modified elevations have been 
published in newspaper(s) of local 
circulation and ninety (90) days have 
elapsed since that publication. The 
Administrator has resolved any appeals 
resulting from this notification. 

Numerous changes made in the base 
(100-year) flood elevations on the FIRMs 
for each community make it 
administratively infeasible to publish, in 
this notice, All of the changes contained 
on the maps. However, this rule includes 
the address of the Chief Executive 
Officer of the community, where the 
modified base flood elevation 
determinations are made available for 
inspection. 

The modifications are made pursuant 
to Section 206 of the Flood Disaster 
Protection Act of 1973 (Pub. L. 83-234) 
and are in accordance with the National 
Flood Disaster Protection Act of 1968, 
(Pub. L. 90-448), 42 U.S.C. 4001-4128, 
and 44 CFR 65. 

For rating purposes, the currently 
effective community number is shown 
and must be used for ali new policies 
and renewals. 

The modified base (100-year) flood 
elevations are the basis for the 
floodplain management measure that 
the community is required to either 
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12/10/87 
5/22/88 
9/1/88 
9/13/88 
9/28/88 
10/11/88 
10/31/88 
1/30/89 
3/7/89 


54 FR 27114-27117 6/27/89 


adopt or show evidence of being already 
in effect in order to qualify or to remain 
qualified for participation in the 
National Flood Insurance Program. 
These modified elevations, together 
with the floodplain management 
measures required by 60.3 of the 
program regulations, are the minimum 
that are required. They should not be > 
construed to mean that the community 
must change any existing ordinances 
that are more stringent in their 
floodplain management requirements. 
The community may at any time enact 
stricter requirements of its own, or 
pursuant to policies established by other 
Federal, state or regional entities. 
These modified base flood elevations 
shall be used to calculate the 
appropriate flood insurance premium 
rates for new buildings and their 
contents and for second layer coverage 
on existing buildings and their contents. 
The changes in base flood elevations 
are in accordance with 44 CFR 65.4. 
Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical revisions made to designate 
special flood hazard areas on the basis 
of updated information and imposes no 
new requirements or regulations on 
participating communities. 
List of Subjects in 44 CFR Part 65 


Flood insurance, floodplains. 

1. The authority citation for part 65 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et seq., 
Reorganization Plan No. 3 of 1978, E.O. 12127. 


2. Section 65.4 is amended by adding, 
in alphabetical sequence, new entries to 
the table. 
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issued: February 12, 1991. 
C.M. “Bud” Schauerte, 
Administrator, Federal Insurance 
Administration. 
[FR Doc. 91-4241 Filed 2-21-91; 8:45 am] 
BILLING CODE 6718-03-M 


44 CFR Part 65 

[Docket No. FEMA-7014] 
Changes In Flood Elevation 
Determinations 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Interim rule. 


SUMMARY: This rule lists communities 


where modification of the base (100- 
year) flood elevations is appropriate 
because of new scientific or technical 
data. New flood insurance premium 
rates will be calculated from the 
modified base (100-year) elevations for 
new buildings and their contents and for 
second layer coverage on existing 
buildings and their contents. 

DATES: These modified base flood 
elevations are currently in effect and 
revise the Flood Insurance Rate Map({s) 
(FIRMs) in effect prior to this 
determination for each listed 
community. 

From the date of the second 
publication of these changes in a 
newspaper of local circulation, any 
person has ninety (90) days in which he 
can request through the community that 
the Administrator reconsider the 
changes. The modified elevations may 
be changed during the 90-day period. 
ADDRESSES: The modified base flood 
elevations for each community are 
available for i 


County Manager, Dade 
County, 111 NW 1st Street, 
Suite 2910, Miami, Florida 


33128-1971. 


the Chief Executive Officer of each 
community. The respective addresses 
are listed in the following table. 


FOR FURTHER INFORMATION CONTACT: 
Mr. William R. Locke, Acting Chief, Risk 
Studies Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-2754. 

SUPPLEMENTARY INFORMATION: 
Numerous changes made in the base 
(100-year) flood elevations on the FIRMs 
for each community make it 
administratively infeasible to publish, in 
this notice, all of the changes contained 
on the maps. However, this rule includes 
the address of the Chief Executive 
Officer of the community, where the 
modified base flood elevation 
determinations are made available for 
inspection. 

Any request for reconsideration must 
be based upon knowledge of changed 
conditions; or upon new scientific or 
technical data. 

The modifications are made pursuant 
to section 206 of the Flood Disaster 
Protection Act of 1973 (Pub. L. 93-234) 
and are in accordance with the National 
Flood insurance Act of 1968, as 
amended, [Title XIII of the Housing and 
Urban Development Act of 1968 (Pub. L. 
90-448), 42 U.S.C. 4001-4128, and 44 CFR 
65.4. 


For rating purposes, the currently 
effective community number is shown 
and must be used for all new policies 
and renewals. 

The modified base {100-year) flood 
elevations are the basis for the 
floodplain management measures that 
the community is required to either 
adopt or show evidence of being already 
in effect in order to qualify or to remain 


qualified for participation in the 
National Flood Insurance Program. 

These modified elevations, together 
with the floodplain management 
measures required by § 60.3 of the 
program regulations, are the minimum 
that are required. They should not be 
construed to mean that the community 
must change any existing ordinances 
that are more stringent in their 
floodplain management requirements. 
The community may at any time enact 
stricter requirements of its own, or 
pursuant to policies established by other 
Federal, state or regional entities. 

e changes in base flood elevations 

are in accordance with 44 CFR 65.4. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical revisions made to designated 
special flood hazard areas on the basis 
of updated information and imposes no 
new requirements or regulations on 
participating communities. 
List of Subjects in 44 CFR Part 65 


Flood insurance, Floodplains. 


PART 65—[AMENDED} 

1. The authority citation for part 65 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et seq 
Reorganization Plan ‘No. 3 of 1978, EO, 12127. 
§65.4 [Amended] 


2. Section 65.4 is amended by adding, 
in alphabetic sequence, new entries to 


the table. 


Alabama 35005-0309. 
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Unincorporated areas....| January 23, 1991, 


Fountain Valley 
News. 


Unincorporated areas....| February 11, 1991, 
February 18, 1991, 
The Key West 


Village of Buffalo January 24, 1991, 
Grove. January 31, 1991, 
The Daily Herald. 


Village of Schaumburg..| February 7, 1991, 
February 14, 1990, 
Schaumburg Review. 


February 12, 1991, 
February 19, 1991, 


February 19, 1991, 
The Bourbonnais 
Herald. 


Unincorporated areas....| February 12, 1991, 
February 19, 1991, 
The Times-Picayune. 


February 13, 1991, 
February 20, 1991, 
Nevada Appeal. 


Borough of Sea Bright ..| January 24, 1991, 


P.O. Box 93, Key West, 
Florida 33040. 

The Honorable Verna L. 
Clayton, President, 
Village of Buffalo 
Grove, 50 Raupp 
Boulevard, Buffalo 
Grove, Illinois 60089. 

The Honorable Ai Larson 
Mayor of the Village of 
Schaumburg, 101 

Court, 


Schaumburg Court, 
Schaumburg, Illinois 
60193. 

The Honorabie Kenneth 
P. Hayes, Mayor, 
Village of Bradley, 147 
South Michigan 
Avenue, Bradiey, 
Illinois 60915. 

The Honorable Terry 
Vaugh, Mayor, Village 
of Bourbonnais, 700 
Main Street N.W., 
Bourbonnais, lilinois 
60914. 

The Honorable Floyd 
Glass, President of the 


New Jersey 07760. 


January 10, 1991 


January 16, 1991 


February 4, 1991 


January 9, 1991 


January 28, 1991 170158 C 


February 1, 1991 


February 1, 1991 170337 


225205 C 
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Issued: February 12, 1991. 
C. M. “Bud” Schauerte, 


Administrator, Federal Insurance 
Administration. 


[FR Doc. 91-4240 Filed 2-21-91; 6:45 am] 
BILLING CODE 6718-03-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 90-457; RM-7389] 


Radio Broadcasting Services; Zolfo 
Springs, FL 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document allots Channel 


295A to Zolfo Springs, Florida, at the 
request of Ted L. Hite. See 55 FR 43146, 
Qctober 26, 1990. Channel 295A can be 
allotted to Zolfo Springs in compliance 
with the Commission's minimum 
distance separation requirements with a 
site restriction of 14 kilometers (8.7 
miles) south of the community. The site 
restriction is necessary in order to avoid 
a short-spacing to Station WXXL{FM), 
Leesburg, Florida. The coordinates for 
Zolfo Springs are North Latitude 27-22- 
00 and West Longitude 81-48-00. With 
this action, this proceeding is 
terminated. 

DATES: Effective April 1, 1991; the 
window period for filing applications 
will open on April 2, 1991, and close on 
May 2, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Nancy J. Walls, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-457, 
adopted January 31, 1991, and released 
February 14, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased . 
from the Commission's copy contractors, 
International Transcription Service (202) 
857-3800, 2100 M Street, NW., suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 
PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 


2. Section 73.202(b), the Table of FM 
Allotments under Florida, is amended 
by adding Channel 295A, Zolfo Springs. 
Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 91-4142 Filed 2-21-91; 8:45 am] 
BILLING CODE 6712-01-41 


47 CFR Part 73 
[MM Docket No. 90-325; RM-7212, RM- 
7347] 


Radio Broadcasting Services; 
Americus, Fort Valley, and Smithville, 
GA 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


sumMaARY: This document substitutes 
Channel 250C3 for Channel 250A at Fort 
Valley, Georgia, and modifies the 
construction permit for Station 
WKXK{FM) to specify operation on the 
higher class channel, and substitutes 
Channel 254A for Channel 249A at 
Americus, Georgia, and modifies the 
license for Station WPUR(FM) 
accordingly, at the request of SkM 
Broadcasters, Inc. In addition, Channel 
295A is allotted to Smithville, Georgia, 
at the request of Smithville Radio 
Company. See 55 FR 28240, July 10, 1990. 
Channel 250C3 can be substituted for 
Channel 250A at Fort Valley in 
compliance with the Commission's 
minimum distance separation 
requirements with a site restriction of 
13.9 kilometers (8.6 miles) east of the 
community. The coordinates for Channel 
250C3 at Fort Valley are North Latitude 
32-33-20 and West Longitude 83-44-14. 
Channel 254A can be substituted for 
Channel 249A at Americus, Georgia, in 
compliance with the Commission's 
minimum distance separation 
requirements at Station WPUR(FM)’s 
present transmitter site. The coordinates 
for Channel 254A at Americus are North 
Latitude 32-04-51 and West Longitude 
84-15-20. Channel 295A can be allotted 
to Smithville, Georgia, in compliance 
with the Commission's minimum 
distance separation requirements with a 
site restriction of 8.7 kilometers (5.4 
miles) north of the community, in order 
to avoid a short-spacing to Station 
WCGQ, Channel 297C, Columbus, 
Georgia. The coordinates for Smithville 
are North Latitude 31-58-36 and West 
Longitude 84-14-04. With this action, 
this proceeding is terminated. 


DATES: Effective April 1, 1991. The 
window period for filing applications for 
Channel 295A at Smithville, Georgia, 
will open on April 2, 1991, and close on 
May 2, 1991, 

FOR FURTHER INFORMATION CONTACT: 
Nancy J. Walls, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-325, 
adopted February 1, 1991, and released 
February 15, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch {room 230), 1919 M Street, NW. 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractors, 
International Transcription Service (202) 
857-3800, 2100 M Street, NW., suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202{b), the Table of FM 
Allotments under Georgia, is amended 
by removing Channel 249A and adding 
Channel 254A at Americus, by removing 
Channel 250A and adding Channel 
250C3 at Fort Valley, and by adding 
Channel 295A, Smithville. 


Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 91-4141 Filed 2-21-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-539; RM-7181] 


Radio Broadcasting Services; 
Howland, ME 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document substitutes 
Channel 280C for Channel 280A at 
Howland, Maine, and modifies the 
construction permit for Station WPVM 
to specify the higher class channel, in 
response to a petition filed by Bay 
Communications, Inc. See 55 FR 48257, 
November 20, 1991. Canadian 
concurrence has been obtained for 
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Channel 280C as a specially negotiated 
short spaced allotment at coordinates 
45-07-46 and 68-21-28. 

DATES: Effective April 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-539, 
adopted February 1, 1991, and released 
February 15, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractors, 
International Transcription Service (202) 
857-3800, 2100 M Street, NW., suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[AMENDED! 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Maine, is amended by 
removing Channel 280A and adding 
Channel 280C at Howland. 


Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 


[FR Doc. 91-4139 Filed 2-21-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 


[MM Docket No. 90-483; RM-7456 | 


Radio Broadcasting Services; 
Searsport, ME 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document allots Channel 


269A to Searsport, Maine, as that 
community's first local service, in 
response to a petition filed by Brian 
Dodge. See 55 FR 46960, November 8, 
1990. Canadian concurrence has been 
obtained for this allotment at 
coordinates 44-27-30 and 68-55-30. 
DATES: Effective April 1, 1991; the 
window period for filing applications for 
Channel 269A at Searsport will open on 
April 2, 1991, and close on May 2, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-483, 
adopted February 1, 1991, and released 
February 15, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW,. 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractors, 
International Transcription Service (202) 
857-3800, 2100 M Street, NW., suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154,303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Maine, is amended by 
adding Channel 269A, Searsport. 
Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 91-4140 Filed 2-21-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-492; RM-7438] 


Radio Broadcasting Services; 
Baldwyn, MS 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document substitutes 
Channel 223A for Channel 240A at 
Baldwyn, Mississippi, and modifies the 
license for Station WESE to specify 
operation on the new Class A channel. 
See 55 FR 46836, November 7, 1990. The 
coordinates for Channel 223A are 34-24— 
57 and 88-41-08. 

DATES: Effective April 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-492, 
adopted January 31, 1991, and released 
February 14, 1991. The full text of this 
Commission decision is available for 


inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW.., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractors, 
International Transcription Service, 
(202) 857-3800, 2100 M Street, NW., suite 
140, Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Mississippi, is 
amended by removing Channel 240A 
and adding 223A at Baldwyn. 


Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 91-4145 Filed 2-21-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-495; RM-7405] 


Radio Broadcasting Services; 
Saugerties, NY 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission, at the 
request of Peter Moncure, allots Channel 
225A to Saugerties, New York, as the 
community’s first local FM service. See 
55 FR 46233, November 2, 1990. Channel 
225A can be allotted to Saugerties in 
compliance with the Commission’s 
minimum distance separation 
requirements with a site restriction of 
7.4 kilometers (4.6 miles) south to avoid 
short-spacings to Stations WFLY, 
Channel 222B, Troy, New York, WRVW, 
Channel 228A, Hudson, New York, and 
WHYN-FM, Channel 226B, Springfield, 
Massachusetts. The coordinates for 
Channel 225A at Saugerties are North 
Latitude 42-01-00 and West Longitude 
73-59-18. Canadian concurrence has 
been received since Saugerties is 
located within 320 kilometers (200 miles) 
of the U.S.-Canadian border. With this 
action, this proceeding is terminated. 


DATES: Effective April 1, 1991. The 
window period for filing applications 
will open on April 2, 1991, and close on 
May 2, 1991. 
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FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-495, 
adopted January 31, 1991, and released 
February 14, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractor, 
International Transcription Service (202) 
.857-3800, 2100 M Street, NW., suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under New York, is amended 
by adding Saugerties, Channel 225A. 
Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 91-4144 Filed 2-21-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-548; RM-7458] 


Radio Broadcasting Services; 
Centerville, UT 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission, at the 
request of Radio Property Ventures 
(“petitioner”), licensee of Station 
KBCK(FM), Centerville, Utah, 
substitutes Channel 289C for Channel 
289C1 at Centerville, Utah, and modifies 
its construction permit for Station 
KBCK(FM).to specify operation on the 
higher powered channel. See 55 FR 
48869, November 23, 1990. Channel 289C 
can be allotted to Centerville, Utah, in 
compliance with the Commission's 
minimum distance separation 
requirements and can be used at the 
transmitter site specified in Station 
KBCK(FM)'s construction permit. The 
coordinates for Channel 289C are North 
Latitude 40-42-28 and West Longitude 


112-07-56. With this action, this 
proceeding is terminated. 

EFFECTIVE DATE: April 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Pamela Blumenthal, Mass Media 
Bureau, (202) 632-6302. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 90-548, 
adopted January 31, 1991, and released 
February 14, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractor, 
International Transcription Service (202) 
857-3800, 2100 M Street, NW., suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Utah, is amended by 
removing Channel 289Ci and adding 
Channel 289C at Centerville. 

Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 91-4137 Filed 2-21-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 

[MM Docket No. 90-553; RM-7431) 
Radio Broadcasting Services; 
Lynchburg, VA 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission, at the 


request of Douglas Broadcasting, Inc., 
licensee of Station WGOL(FM), 
Lynchburg, Virginia, substitutes Channel 
250C3 for Channel 252A at Lynchburg, 
Virginia, and modifies its license for 
Station WGOL{FM) to specify operation 
on the higher powered channel. See 55 
FR 48870, November 23, 1990. Channel 
250C3 can be allotted to Lynchburg, 
Virginia, in compliance with the 
Commission's minimum distance 
separation requirements without the 
imposition of a site restriction. The 
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coordinates for Channel 250C3 are North 
Latitude 37-24-54 and West Longitude 
79-08-36. With this action, this 
proceeding is terminated. 

EFFECTIVE DATE: April 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Pamela Blumenthal, Mass Media 
Bureau, (202) 632-6302. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 90-553, 
adopted January 31, 1991, and released 
February 15, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractor, 
International Transcription Service (202) 
857-3800, 2100 M Street, NW., suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Virginia, is amended 
by removing Channel 252A and adding 
Channel 250C3 at Lynchburg. 

Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 91-4138 Filed 2-21-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-491; RM-7387] 


Radio Broadcasting Services; 
Wisconsin Delis, WI 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document substitutes 
Channel 295A for Channel 296A at 
Wisconsin Dells, Wisconsin, in response 
to a petition filed by Armada 
Broadcasting Company, Inc. See 55 FR 
46837, November 7, 1990. We shall also 
modify the license for Station WNNO- 
FM, Channel 296A, to specify operation 
on Channel 295A. The coordinates for 
Channel 295A are 43-36-50 and 89-38- 
26. 


BEST COPY AVAILABLE 





partes: Effective April 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media Bureau 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-491, 
adopted January 31, 1991, and released 
February 14, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 236), 1819 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractors, 
International Transcription Service, 
(202) 857-3800, 2100 M Street, NW.., suite 
140, Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—{ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202{b), the Table of FM 
Allotments under Wisconsin, is 
amended by removing Channel 296A 
and adding Channel 295A at Wisconsin 
Delis, Wisconsin. 

Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, AHocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 91-4143 Filed 2-21-91; 8:45 am] 
BILLING CODE 6712-01-" 


DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


49 CFR Parts 172 and 173 


[Docket No. HM~142A; Amdt. Nos. 172-124, 
173-225] 


RIN 2137-AB56 


Etiologic Agents 


AGENCY: Research and Special Programs 
Administration, DOT. 

ACTION: Final rule; delay of effective 
date. 


SUMMARY: RSPA is delaying the 
effective date of a final rule regarding 
etiologic agents published on January 3, 
1991, under Docket No. HM-142A from 
February 19, 1991, to September 30, 1991. 
This action is necessary to allow RSPA 
time to review a petition for 


reconsideration received in response to 
the final rule. 


FOR FURTHER INFORMATION CONTACT: 
George E. Cushmac, (202) 366-4545, 
Office of Hazardous Materials 
Technology, Research and Special 
Programs Administration, U.S. 
Department of Transportation, 400 
Seventh Street SW., Washington, DC 
20590-0001. 


EFFECTIVE DATE: September 30, 1991. 
However, compliance with the 
regulations, as. adopted under Amdt. 
Nos. 172-124 and 173-225, is authorized 
from January 3, 1991. 


SUPPLEMENTARY INFORMATION: On 
January 3, 1991, RSPA published a final 
tule under Docket No. HM-142A; Amdt. 
Nos. 172-124, 173-225. This final rule 
amends the Hazardous Materials 
Regulations (HMR; 49 CFR parts 171- 
180) by (1) revising the definition of 
“etiologic agent” in 49 CFR 173.386(a)(1); 
(2) removing the “50 milliliter (1.666 fluid 
ounces) exception” for cultures of 
etiologic agents in § 173.386(d)(3); and 
(3) clarifying the “maximum net quantity 
in one package” limits for etiologic 
agents transported by aircraft as 
specified in Column 6 of the Hazardous 
Materials Table in § 172.101. 

RSPA has received a petition for 
reconsideration from the National Solid 
Waste Management Association which 
raises several issues concerning the 
impact of the application of the rule on 
the waste management industry. This 
action delaying the effective date of the 
final rule is necessary because it is 
impracticable for RSPA to respond to 
issues raised in the petition before the 
effective date of the final rule. 
Therefore, the effective date of the final 
rule is changed from February 19, 1991, 
to September 30, 1991. 


Issued in Washington, DC. on February 15, 
1991, under authority delegated in 49 CFR 
part 1. 


Travis P. Dungan, 

Administrator, Research and Special 
Programs Administration. 

[FR Doc. 91-4249 Filed 2-21-91; 8:45 am] 
BILLING CODE 4910-60-44 


DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 

50 CFR Part 661 

[Docket No. 900511-0111] 
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Ocean Salmon Fisheries Off the 
Coasts of Washington, Oregon, and 
California 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Notice of 1991 fishery 
management measures and request for 
comments. 


summary: NOAA announces fishery 
management measures for the 
recreational ocean salmon fishery in the 
exclusive economic zone (EEZ) off the 
coast of California. These measures 
differ from those announced in the May 
7, 1990, notice of 1990 (and some 1991) 
management measures. The revised 
measures are as follows: (1) The 
recreational fishery in the area from 
Point Arena, California, to the U.S.- 
Mexico border (a subarea of the area 
from Horse Mountain, California, to the 
U.S.-Mexico border) will open on March 
2, 1991 (two weeks later than previously 
scheduled), and close on November 3, 
1991 (two weeks earlier than scheduled), 
and (2) the conservation zone closure at 
the mouth of San Francisco Bay is 
modified by increasing the size of the 
closed area from March 2 through March 
31, 1991, and ending this closure on 
March 31, 1991 (30 days later than 
previously scheduled). These actions are 
intended to protect Sacramento River 
winter-run chinook salmon, which are 
listed as a threatened species under the 
Endangered Species Act (ESA). The 
actions are necessary to respond to 
recommendations in the draft Biological 
Opinion prepared by the NMFS 
Southwest Region under the ESA section 
7 consultation process. 


DATES: 

Effective: This notice is effective 
February 15, 1991. 

Comments: Public comments are 
invited until March 4, 1991. 


ADDRESSES: Comments may be mailed 
to Rolland A. Schmitten, Director, 
Northwest Region, NMFS, 7600 Sand 
Point Way NE., BIN C15700, Seattle, 
Washington 98115-0070; or E. Charles 
Fullerton, Director, Southwest Region, 
NMES, 300 S. Ferry Street, Terminal 
Island, California 90731-7415. 
Information relevant to this notice has 
been compiled in aggregate form and is 
available for public review during 
business hours at the office of the NMFS 
Southwest Regional Director. 
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FOR FURTHER INFORMATION CONTACT: 
William L. Robinson (NMFS Northwest 
Region) at 206-526-6140, or Rodney R. 
McInnis (NMFS Southwest Region) at 
213-514-6199. 

SUPPLEMENTARY INFORMATION: The 
ocean salmon fisheries off Washington, 
Oregon, and California are managed 
under the Fishery Management Plan for 
Ocean Salmon Fisheries off the Coasts 
of Washington, Oregon, and California 
(FMP). Regulations at 50 CFR 661.20 and 
661.21 authorize the Secretary of 
Commerce (Secretary) to take annual 
and inseason management actions for 
the ocean salmon fisheries by publishing 
a notice in the Federal Register. 

NOAA announced 1990 and some 
1991 management measures for ocean 
salmon fisheries in a notice published in 
the Federal Register on May 7, 1990 (55 
FR 18894). These management measures 
included the establishment of (1) a 
recreational fishing season for the area 
between Horse Mountain, California, 
and the U.S.-Mexico border beginning 
on the nearest Saturday to February 15, 
1991, and ending on the nearest Sunday 
to November 15, 1991, and (2) a 
conservation zone closure at the mouth 
of San Francisco Bay effective 
November 1, 1990, through April 30, 
1991, to protect Sacramento River 
winter-run chinook salmon. 

On November 5, 1990, NMFS 
published a final rule to list Sacramento 
River winter-run chinook salmon as a 
threatened species under the ESA (55 FR 
46515). Pursuant to section 7 of the ESA, 
Federal agencies have an obligation to 
conserve endangered and threatened 
species and to utilize their authorities in 
furtherance of the purposes of the ESA. 
As stated in the final rule, NMFS 
expects consultations under State and 
Federal laws to produce a State/Federal 
regulatory regime which will ensure that 
the winter-run chinook population is not 
adversely affected by recreational or 
commercial fishing. 

As announced in the May 7, 1990, 
notice of 1990 (and some 1991) 
management measures, the Pacific 
Fishery Management Council (Council) 
is required to consult with NMFS 
regarding the impacts of the recreational 
fishing season described above on 
Sacramento River winter-run chinook 
salmon before the proposed recreational 
fishery opening date in 1991. As a result 
of the consultation process under 
section 7 of the ESA, the Council made 
the following recommendations to 
NMFS at its November 13-16, 1990, 
meeting in Seattle, Washington. These 
recommendations are intended to 
protect Sacramento River winter-run 
chinook salmon by minimizing their 


incidental harvest by ocean salmon 
fisheries. 


Council recommendations: (1) The 
recreational fishery in the area from 
Point Arena, California, to the U.S.- 
Mexico border (a subarea of the area 
from Horse Mountain, California, to the 
U.S.-Mexico border) scheduled to open 
on February 16, 1991 (the nearest 
Saturday to February 15), instead should 
open two weeks later, on March 2, 1991. 
The recreational fishery in this area, 
scheduled to close on November 17, 1991 
(the nearest Sunday to November 15), 
instead should close two weeks earlier, 
on November 3, 1991; (2) the 
conservation zone at the mouth of San 
Francisco Bay, scheduled to be closed 
March 1, 1991, through April 30, 1991, 
instead should be modified by (a) 
Increasing the size of the closed area for 
the period from March 2 through March 
31, 1991, and (b) ending the closed period 
on March 31 rather than April 30, 1991. 

The Council's Salmon Technical Team 
(STT) prepared a report, after the 1990 
season, on the impacts of the 1990 ocean 
salmon fishing regulations on 
Sacramento River winter-run chinook 
salmon. Based on the best available 
information, the STT estimated that the 
1990 ocean commercial and recreational 
fisheries affected 249 winter-run chinook 
salmon (landed or killed due to hooking 
mortality of undersize fish). Of these 249 
fish, about 75 percent was taken in the 
recreational fishery south of Point 
Arena, and none was taken in the 
recreational fishery north of Point 
Arena. 

To minimize the incidental harvest of 
Sacramento River winter-run chinook 
salmon, the Council considered a 
number of management options south of 
Point Arena including partial season 
closures, conservation zone closures, 
and increased minimum length 
restrictions. The best available 
information on run timing and in-river 
migration rates indicates that mature 
winter-run chinook salmon leave the 
ocean from mid-November through early 
May, with peak numbers leaving in 
February and early March. This 
information provided the basis for the 
Council’s recommendations to delay 
opening of the recreational fishery until 
March 2, close the recreational early on 
November 3, enlarge the area of the 
conservation zone closure from March 
2-31, and end the conservation zone 
closure on March 31 rather than April 
30. These combined measures are 
estimated to increase ocean escapement 
of Sacramento winter-run chinook 
salmon by about 6 percent over 1990 
levels, while taking into account 
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socioeconomic concerns expressed by 
recreational fishing interests. 

The Council is also required to consult 
with NMFS regarding the expected 
impacts of a scheduled April 15, 1991, 
opening of the commercial fishery off 
California on Sacramento River winter- 
run chinook salmon. At its November 
1990 meeting, the Council considered 
opening of the commercial fishery south 
of Point Arena, California, prior to May 
1, 1991, to be unlikely. However, the 
Council will not make its final 
recommendation on opening of the 
commercial fishery south of the Oregon- 
California border prior to May 1, 1991, 
until the Council’s March 12-15, 1991, 
meeting. Notice of any modifications of 
opening dates and/or areas for the 
commercial fishery south of the Oregon- 
California border will be published in 
the Federal Register following the March 
Council meeting in accordance with the 
procedures in 50 CFR 661.23. 

Secretarial action: The Northwest 
Regional Director and the Secretary 
concur with the Council’s 
recommendations. The Secretary finds 
these recommendations consistent with 
the goals of the FMP, the requirements 
of the resource, the draft Biological 
Opinion prepared under the ESA section 
7 consultation process for Sacramento 
River winter-run chinook salmon, and 
the Magnuson Fishery Conservation and 
Management Act and other applicable 
law. This action is being taken effective 
immediately to protect Sacramento 
River winter-run chinook salmon. The 
State of California will manage the 
recreational fishery in State waters 
adjacent to this area of the EEZ in 
accordance with this Federal action. 

Table 2 “Recreational management 
measures for the 1990 ocean salmon 
fisheries” (55 FR 18903; May 7, 1990) is 
modified as follows. For the area Horse 
Mountain to U.S.-Mexico border, the 
restrictions and exceptions are changed 
to read “2 fish per day. Point Arena to 
the U.S.-Mexico border is open March 2 
through November 3, 1991 only. 
Conservation Zone 3 (C.4), mouth of San 
Francisco Bay, is closed March 2 
through March 31, 1991.” Table 2, 
section C (Special Requirements, 
Restrictions, and Exceptions), number 4 
(at 55 FR 18904), is changed to read 
“Conservation Zone 3 (Sacramento 
River Winter-Run Chinook 
Conservation Closure}—The ocean area 
bounded by a line commencing at 
Bolinas Point (Marin County (37°54'17” 
N. lat., 122°43'35” W. long.) southerly to 
the Duxbury Buoy to-Channel Buoy #1 
to Channel Buoy #2 to Point San Pedro 
(San Mateo County) (37°35’40” N. lat., 
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122°31'10" W. long.) is closed March 2 
through March 31, 1991.” 


Classification 


These management measures are 
based on the most recent fishery data 
available. The data upon which the 
measures are based are available for 
public inspection at the office of the 
Southwest Regional Director (see 
ADDRESSES) during business hours 
until the end of the comment period. 

These actions are authorized by 50 
CFR part 661, are im compliance with 
Executive Order 12291, and are covered 
by the Regulatory Flexibility Analysis 
and Final Supplemental Environmental 
Impact Statement prepared for the 
framework amendment to the FMP. 
These actions impose no information 
collection requirements under the 
Paperwork Reduction Act. 

Section 661.23 of the ocean salmon 
regulations states that actions 
establishing or adjusting management 
measures each year will be by notice 
filed with the Federal Register and will 
invite public comments prior to the 
effective date. If the Secretary 
determines, for good cause, that a notice 
must be issued without affording a prior 
opportunity for public comment, 
comments on the notice will be received 
by the Secretary for a period of 15 days 
after the filing of the notice with the 
Federal Register. 

The Secretary has determined that 
time does not permit a comment period 
prior to the date these management 
measures must be in effect. Although 
these management measures were 
recommended at the November 13-16, 
1990, Council meeting, NMFS delayed 
their publication pending agency 
approval of the final Biological Opinion 
prepared under the section 7 
consultation process. At this time, it 
appears that the Biological Opinion will 
not be approved before the previously 
announced season opening date of 
February 16, 1991. Therefore, this action 
is being taken immediately to minimize 
any potential impacts of the ocean 
salmon fishery identified in the draft 
Biological Opinion. In the event the 
conservation recommendations in the 
final Biological Opinion are not 
consistent with the management 
measures in this notice, the Council will 
consider reinitiation of the section 7 
consultation process. Comments on this 
notice will be accepted for 15 days after 
the effective date of this notice. 

The public has had opportunity to 
comment on these management 
measures during their development. The 
public participated in the November 
Council, Salmon Technical Team, 
Salmon Advisory Subpanel, and 


Scientific and Statistical Committee 

meetings. 

List of Subjects in 50 CFR Part 661 
Fisheries, Fishing, Indians. 
Authority: 16 U.S.C. 1801 et seq. 
Dated: February 15, 1991. 

Joe P. Clem, 

Acting Director of Office Fisheries, 


Conservation and Management, National 
Marine Fisheries Service. 


[FR Doc. 91-4174 Filed 2-15-91; 4:19 pm] 
BILLING CODE 3510-22-M 


50 CFR Part 675 
[Docket No. 901199-1029] 


Groundfish of the Bering Sea and 
Aleutian Islands Area 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notice of closure to directed 
fishing in the Bering Sea subarea. 


SUMMARY: The Director, Alaska Region, 


NMFS (Regional Director), has 
determined that the first quarter primary 
apportionment of halibut for the 
“Domestic Annual Processing (DAP) 
other fishery” will soon be reached. The 
Secretary of Commerce is prohibiting 
directed fishing for pollock and Pacific 
cod by vessels using non-pelagic trawl 
gear in Zones 1 and 2H of the Bering Sea 
subarea from 12:00 noon, Alaska local 
time (A.Lt.), February 17, 1991, through 
24:00, March 31, 1991. This action is 
necessary to prevent the first quarter 
primary apportionment of halibut to the 
“other fishery” from being exceeded 
before the end of the first quarter. The 
intent of this action is to ensure 
optimum use of groundfish while 
conserving Pacific halibut stocks. 


EFFECTIVE DATE: 12:00 noon, A.Lt., 
February 17, 1991, through 24:00, Mar 
31, 1991. / 


FOR FURTHER INFORMATION CONTACT: 
Jessica A. Gharrett, Resource 
Management Specialist, NMFS, 907-586- 
7228. 


SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan for the Bering 
Sea and Aleutian Islands Area (FMP) 
governs the groundfish fishery in the 
exclusive economic zone within the 
Bering Sea and Aleutian Islands 
Management Area (BSAI) under the 
Magnuson Fishery Conservation and 
Management Act. The FMP was 
prepared by the North Pacific Fishery 
Management Council and was 
implemented by regulations appearing 
at 50 CFR 611.93 and parts 620 and 675. 
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Amendment 16 to the FMP (56 FR 
2700, January 24, 1991) established PSC 
limits of red king crab and C. bairdi 
Tanner crab in specific zones of the 
Bering Sea subarea, and for Pacific 
halibut throughout the BSAI area. Under 
§ 675.21(a)(4), the primary PSC limit of 
Pacific halibut while conducting any 
DAH trawl fishery for groundfish in the 
BSAI during any fishing year is 4,400 
metric tons (mt). Further, § 675.21(b){1) 
provides that the PSC limit of Pacific 
halibut be further apportioned into 
bycatch allowances, one of which is 
assigned to the “DAP other fishery.” 
Within the “DAP other fishery,” the 
halibut bycatch allowance is further 
allocated on a seasonal basis. The final 
notice of initial specifications of 
groundfish for the BSAI for 1991 
published February 15, 1991 (56 FR 
6290), established the 1991 primary 
Pacific halibut allowance for the “DAP 
other fishery” at 2,667 mt, and the first 
quarter seasonal apportionment of that - 
allowance at 1,200 mt. 

Under § 675.21(c)(2)(iii), if the 
Regional Director (Director) determines 
that U.S. fishing vessels using trawl gear 
wil! catch the seasonal apportionment of 
the primary PSC allowance of Pacific 
halibut in the Bering Sea and Aleutian" 
Islands Management Area while 
participating in the “DAP other fishery,” 
the Secretary will publish a notice in the 
Federal Register closing Zones 1 and 2H 
for the remainder of the season to DAP 
trawl vessels using other than pelagic 
trawl gear in the combined directed 
fishery for pollock and Pacific cod. 

The Director has determined that the 
first quarter apportionment of the 
primary PSC allowance of Pacific 
halibut for the “DAP other fishery” will 
be reached on February 17, 1991. The 
Secretary of Commerce is prohibiting 
directed fishing for pollock and Pacific 
cod in the aggregate by DAP vessels 
using trawl gear other than pelagic trawl 
gear in Zones 1 and 2H of the Bering Sea 
subarea from 12:00 noon, Alaska local 
time (A.Lt.), February 17, 1991, through 
24:00, March 31, 1991. In accordance 
with § 675.21(c)(2)(iii), the aggregate of 
pollock and Pacific cod must comprise 
less than 20 percent of the aggregate 
amount of the another groundfish or 
groundfish products retained by the 
vessel during a weekly reporting period. 
Classification 


This action is taken under § 675.21 
and complies with Executive Order 
12291. 


List of Subjects in 50 CFR Part 675 


Fish, Fisheries, Recordkeeping and 
reporting requirements. 
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Authority: 16 U.S.C. 1801 et seg. 


Dated: February 15, 1991. 
David S. Crestin, 
Acting Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 
[FR Doc. 91-4164 Filed 2-15-91; 3:46 am] 
BILLING CODE 3510-22-M 
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Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Parts 1000 and 1002 
[Docket No. 82N-0273] 


Records and Reports Regulations for 
Radiation Emitting Electronic 
Products; Extension of Comment 
Period 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Proposed rule; extension of 
comment period. 


SUMMARY: The Food and Drug 


Administration (FDA) is extending the 
comment period for the proposed rule 
which is amending its regulations 
regarding the requirements for 
recordkeeping and reporting of adverse 
experience and other information 
relating to radiation emitting electronic 
products. FDA is extending the comment 
period in response to a request by an 
electronics association. 

DATES: Comments by March 25, 1991. 


ADDRESSES: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 


FOR FURTHER INFORMATION CONTACT: 
Joseph M. Sheehan, Center for Devices 
and Radiological Health (HFZ-84), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4874. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of October 25, 1990 (55 
FR 43066), FDA published a proposed 
rule amending its regulations regarding 
the requirements for recordkeeping and 
reporting of adverse experiences and 
other information relating to radiation 
emitting electronic products. Interested 
persons were given until January 22, 
1991, to comment. 

FDA has received a request for a 30- 
day extension of the comment period to 


assure adequate time for preparation of 
comments. Accordingly, FDA finds 
under section 520(d) of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 
360j(d)) that there is good cause for such 
an extention. 

Interested persons may, on or before 
March 25, 1991, submit written 
comments to the Dockets Management 
Branch (address above) regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Recieved 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday. 


Dated: February 15, 1991. 


Gary Dykstra, 
Acting Associate Commissioner for 


Regulatory Affairs. 
[FR Doc. 91-4200 Filed 2-21-91; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 165 

[CGD1 91-001] 


SAFETY ZONE: NARRAGANSETT BAY, 
QUONSET POINT, Ri 


AGENCY: Coast Guard, DOT. 


ACTION: Notice of proposed rule making. 


SUMMARY: The Coast Guard is 
considering a proposal to establish a 
temporary safety zone on July 26, 27, 
and 28, 1991 at Quonset Point, North 
Kingstown, RI. This temporary Safety 
Zone will only be in effect while the 
“Quonset International Charity 
Airshow” is in progress. The zone is 
needed to protect pleasure craft from 
potential hazards associated with an 
airshow. Entry into the safety zone is 
prohibited unless authorized by the 
Captain of the Port, Providence, Rhode 
Island. 

DATES: Comments must be received on 
or before April 8, 1991. 

ADDRESSES: Comments should be 
mailed to Captain of the Port, U.S. Coast 
Guard Marine Safety Office, John O. 
Pastore Fed. Blidg., Providence, RI 02903- 
1790. The comments and other materials 
referenced in this notice will be 
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Friday, February 22, 1991 


available for inspection and copying at 
the above address. Normal office hours 
are between 8 a.m. and 4 p.m. Monday 
through Friday, except holidays. 
Comments may also be hand delivered 
to this address. . 


FOR FURTHER INFORMATION CONTACT: 
Lieutenant M. P. O'Malley, USCG, c/o 
Captain Of The Port, U.S. Coast Guard 
Marine Safety Office, John O. Pastore 
Fed. Bldg., Providence, RI 02903-1790, 
telephone (401) 528-5335. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data or 
arguments. Persons submitting 
comments should include their names 
and addresses, identify this notice by 
(CGD1 91-001), the specific section of 
the proposal to which their comments 
apply, and give reasons for each 
comment. 

The regulations may be changed in 
light of the comments received. All 
comments received before the 
expiration of the comment period will be 
considered before final action is taken 
on this proposal. No public hearing is 
planned, but one may be held if written 
requests for a hearing are received and 
it is determined that the opportunity to 
make oral presentations will aid the . 
rulemaking process. 


Drafting Information 


The drafters of this regulation are 
Lieutenant M. P. O’Malley, project 
officer for the Captain of the Port, and 
Lieutenant R. E. Korroch, project 
attorney, for the First Coast Guard 
District Legal Office. 


Discussion of Proposed Regulations 


On July 26, 27, and 28, 1991 the 
Captain of the Port Providence, RI, is 
considering establishing a temporary 
safety zone in Narragansett Bay at 
Quonset Point, North Kingstown, RI, 
extending 1,000 yards south from 
Quonset Point Jetty, east to Buoy #05, 
northwest to Buoy #08, north to Buoy 
#12 and northwest to Pier #1 Davisville 
Depot. This safety zone is intended to 
protect pleasure craft from potential 
hazards associated with an airshow. 

Entry into this zone will be prohibited 
unless authorized by the Captain of the 
Port, Providence, Rhode Island. This 
regulation is issued pursuant to 33 
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11.S.C, 1225 and 1231 as set out in the 
authority citation for all of part 165. 


Economic Assessment and Certification 


These regulations are considered to 
be non-major under Executive Order 
12291 on Federal Regulation and 
nonsignificant under Department of 
Transportation regulatory policies and 
procedures (44 FR 11034; Februry 26, 
1979). 

The economic impact has been found 
to be so minimal that a full regulatory 
evaluation is unnecessary. Since the 
impact of these regulations is expected 
to be minimal, the Coast Guard certifies 
tht they will not have a significant 
economic impact on a substantial 
number of small entities. 


List of Subjects in 33 CFR Part 165 


Harbors, Marine safety, Navigation 
(water), Security measures, Vessels, 
Waterways. 


Proposed Regulations 


In consideration of the foregoing, part 
165 of title 33, Code of Federal 
Regulations, is amended as follows: 

1. The authority citation for part 165 
continues to read as follows: 


Authority: 33 U.S.C. 1225 and 1231; 50 
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-1(g), 
6.04-6, and 160.5. 


2. Anew § 165.T01-01 is proposed to 
be added to read as follows: 


§ 165.T01-01 Safety Zone: Narragansett 
Bay, Quonset Point, Ri. 

(a) Location: The following area is a 
safety zone: 

(1) From Quonset Point Jetty, 
extending 1000 yards south to (41-34— 
41N, 71-24-41W), east to Quonset 
Channel Buoy #05, northwest to Buoy 
#08, north to Buoy #12, and northwest 
to Pier #1 Davisville Depot. 

(b) Effective date: This regulation 
becomes effective at 12:00 noon to 6 p.m. 
July 26, 27, and 28, 1991 unless otherwise 
determined by the Captain of the Port 
due to local conditions during the race. 

(c) Regulations: The general 
regulations governing safety zones 
contained in § 165.23 apply. 


Dated: January 17, 1991. 
E.J. Williams, III, 
Captain, U.S. Coast Guard, Captain of the 
Port, Providence, RI. 
[FR Doc. 91-4256 Filed 2-21-91; 8:45 am] 
BILLING CODE 4910-14-41 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 91-25, RM-7219] 


Radio Broadcasting Services; 
Headland, AL, and Chattahoochee, FL 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This document requests 
comments on a petition by 
Chattahoochee Broadcast Associates 
seeking the substitution of Channel 
287C3 for Channel 287A at 
Chattahoochee and the reallotment of 
Channel 287C3 from Chattahoochee, 
Florida to Headland, Alabama, as that 
community's first local FM transmission 
service, and the modification of its . 
construction permit for Station 
WUMG{(F) to specify the higher class 
channel and new community of license. 
Channel 287C3 can be allotted to 
Headland in compliance with the 
Commission's minimum distance 
separation requirements with a site 
restriction 9.8 kilometers (6.1 miles) 
southeast to avoid a short-spacing to 
Station WOAB, Channel 285A, Ozark, 
Alabama. The coordinates are North 
Latitude 31-16-19 and West Longitude 
85-17-46. In accordance with 1.420(i) of 
the Commission’s Rules, we will not 
accept competing expressions of interest 
in use of Channel 287C3 at Headland or 
require the petitioner to demonstrate the 
availability of an additional equivalent 
class channel for use by such parties. 
DATES: Comments must be filed on or 
before April 8, 1991, and reply comments 
on or before April 23, 1991. 
ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioners, or their counsel or 
consultants, as follows: Linda J. Eckard, 
Mullin, Rhyne, Emmons and Topel, P.C., 
1000 Connecticut Avenue, NW., suite 
500, Washington, DC 20036. 
FOR FURTHER INFORMATION CONTACT: 
Nancy J. Walls, Mass Media Bureau, 
(202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Notice of 
Proposed Rule Making, MM Docket No. 
91-25, adopted February 1, 1991, and 
released February 15, 1991. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 

. Street NW., Washington, DC. The 
complete text of this decision may also 


be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street N.W,. suite 140, 
Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 


Radio broadcasting. 


Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 91-4147 Filed 2-21-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-490; RM-7394] 


Radio Broadcasting Services; Fort 
Ann, NY 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule; dismissal of. 


SUMMARY: The Commission dismisses 
the request of Harvest Broadcasting 
Services to allot Channel 253A to Fort 
Ann, New York, as the community's first 
local FM service, since no expression of 
continuing interest was received. With 
this action, this proceeding is 
terminated. 


FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 90-490, 
adopted January 31, 1991, and released 
February 14, 1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy. contractor, 
International Transcription Service (202) 
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857-3800, 2100 M Street, NW., suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 


Radio broadcasting 
Federal Communications Commission. 


Andrew J. Rhodes, 


Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 


[FR Doc. 91-4146 Filed 2-21-91; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 91-24, RM-7598] 


Radio Broadcasting Services; Canton, 
SD 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: The Commission requests 


comments on a petition by Dallas M. 
Tarkenton seeking the substitution of 
Channel 274C2 for Channel 274A at 
Canton, South Dakota, and the 
modification of his construction permit 
for Station KIXS to specify operation on 
the higher powered channel. Channel 
274C2 can be allotted to Canton in 
compliance with the Commission's 
minimum distance separation 
requirements with a site restriction of 
20.5 kilometers (12.7 miles) north to 
accommodate petitioner's desired 
transmitter site. The coordinates for 
Channel 274C2 at Canton are North 
Latitude 43-29-00 and West Longitude 
96-38-00. In accordance with § 1.420(g) 
of the Commission's Rules, we will not 
accept competing expressions of interest 
in use of Channel] 274C2 at Canton or 
require the petitioner to demonstrate the 
availability of an additional equivalent 
class channel for use by such parties. 
DATES: Comments must be filed on or 
before April 8, 1991, and reply comments 
on or before April 23, 1991. 

ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: Dallas M. Tarkenton, 100 
Wexford Place, Athens, Georgia 30606 
(Petitioner). 

FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
synoposis of the Commission's Notice of 
Proposed Rule Making, MM Docket No. 
91-24 adopted February 1, 1991, and 
released February 15, 1991. The full text 


of this Commission decision is available 


for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractor, Internationai 
Transcription Service (202) 857-3800, 
2100 M Street NW., suite 140, 
Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a notice of proposed 
rule making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 91-4148 Filed 2-21-91; 8:45 am] 
BILLING CODE 6712-01-M 


DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


49 CFR Parts 173 and 178 
[Docket No. HM-74A; Notice No. 76-1A] 


Withdrawal of Proposal; Inspection 
and Testing of Domestically 
Manufactured Low-Pressure 
Compressed Gas Cylinders by 
Independent Inspection Agencies 


AGENCY: Research and Special Programs 
Administration (RSPA), DOT. 

ACTION: Revised notice of proposed rule; 
withdrawal. 


SUMMARY: RSPA is withdrawing a 
revised notice of proposed rulemaking 
published in the Federal Register under 
Docket HM-74, Notice 76-1, on January 
13, 1976 (41 FR 1919), which was later 
placed in Docket HM-74A, Notice 76- 
1A, on March 17, 1976 (41 FR 11179). The 
proposed rule would have revised 
requirements in the Hazardous 
Materials Regulations (HMR; 49 CFR 
parts 171-180) pertaining to the 
manufacture of low-pressure DOT 
specification cylinders by requiring the 
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inspections and testing to be performed 
by independent inspection agencies 
approved by DOT. A final rule was 
never issued under Docket HM-74A. 
This action to withdraw the proposed 
rule is being taken because of the 
extended period of inactivity under 
Docket HM-74A. 


FOR FURTHER INFORMATION CONTACT: 
Hattie L. Mitchell, (202) 366-4488, Office 
of Hazardous Materials Standards, 
Research and Special Programs 
Administration, Washington, DC 20590- 
0001. 


SUPPLEMENTARY INFORMATION: On 
January 13, 1976, a revised notice of 
proposed rulemaking, published in the 
Federal Register (41 FR 1919) under 
Docket HM-74, Notice No. 76-1, 
solicited comments concerning proposed 
amendments that would, in part, 
discontinue the existing authority for 
using “interested” inspectors to perform 
inspections and testing of domestically 
manufactured low-pressure gas 
cylinders. In response to requests for 
extension of time to submit comments 
concerning that part of Docket HM-74, 
Notice 76-1A was published in the 
Federal Register (41 FR 11179) on March 
17, 1976, severing that part of Docket 
HM-74 and placing it in Docket HM- 
74A. At issue was whether better 
compliance with the applicable 
requirements for manufacturing low- 
pressure cylinders would be achieved if 
the manufacturing inspections and 
testing were performed by independent 
inspection agencies, i.e., disinterested 
inspectors, rather than by the cylinder 
manufacturer’s own employees, i.e., 
interested inspectors. The proposed rule 
would have revised requirements in 49 
CFR parts 173 and 178 pertaining to the 
manufacture of low-pressure DOT 
cylinders within the United States, by 
discontinuing the current authority for 
using employees of the cylinder 
manufacturer to perform the inspections 
and testing. Instead, such inspections 
and testing would have been performed 
by independent inspection agencies 
approved by the DOT. 

RSPA received eight writen comments 
to Docket HM-74A and accepted six . 
oral presentations at a public hearing. 
These comments were from trade 
associations and manufacturers of low- 
pressure cylinders; none supported the 
proposed rule. Commenters based their 
objections to the proposed rule on 
increased costs for using an independent 
inspection agency and the over-all 
satisfactory safety record of the 
domestic, low-pressure cylinder 
industry. Since publication of the notice, 
further action has been delayed due to 
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other organizational priorities. Because 
of the exended period of inactivity, 
RSPA is terminating rulemaking action 
under Docket HM-74A. However, this 
action does not preclude RSPA from 
addressing this issue in a future 
rulemaking action. 

In consideration of the foregoing, that 
portion of the revised notice of proposed 
rulemaking published in the Federal 
Register on January 13, 1976 (41 FR 
1919), under Docket HM-74, Notice 76-1 
that was severed and placed in Docket 
HM-74A by Notice 76-1A on March 17, 
1979 (41 FR 11179), is hereby withdrawn. 

Issued in Washington, DC on February 15, 


1991, under authority delegated to 49 CFR 
part 1. 


Alan L. Roberts, 


Associate Administrator for Hazardous 
Materials Safety. 


[FR Doc. 91-4250 Filed 2-21-91; 8:45 am] 
BILLING CODE 4910-01-M 


Federal Highway Administration 
49 CFR Part 355 

[FHWA Docket No. MC-91-7] 

RIN 2125-AC11 


Compatibility of State Safety 
Requirements Affecting Interstate 
Commercial Motor Vehicles 


AGENCY: Federal Highway 


Administration (FHWA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: The FHWA is requesting 
comments from all interested parties 
regarding the continuing review of State 
safety requirements affecting interstate 
motor carrier operations leading to 
possible preemption of those found to be 
incompatible with Federal regulations. 
In a report to the Secretary of 
Transportation, the Commercial Motor 
Vehicle Safety Regulatory Review Panel 
(Safety Panel) recommended that the 
FHWA establish procedures for States 
to review, analyze, and certify 
compatibility of State safety 
requirements with Federal regulations 
promulgated under the Motor Carrier 
Safety Act of 1984. This proposed rule 
includes guidelines for continuous 
regulatory review of State laws and 
regulations by States and establishes 
deadlines for States to achieve 
compatibility with the Motor Carrier 
Safety Regulations with respect to 
interstate commerce. 

DATES: Comments must be received on 
or before April 23, 1991. 

ADDRESSES: Submit written, signed 
comments to FHWA Docket No. MC-91- 


‘7, room 4232, HCC-10, Office of the 


Chief Counsel, Federal Highway 
Administration, 400 Seventh Street SW., 
Washington, DC 20590. Commenters 
may, in addition to submitting “hard 
copies” of their comments, submit a 
floppy disk (either 1.2Mb or 360Kb 
capacity) in a format that is compatible 
with popular word processing programs 
such as WordPerfect, WordStar, or 
MacWord. The software used should be 
identified by the commenter (e.g., 
WordPerfect 5.0). All comments 
received will be available for 
examination at the above address from 
8:30 a.m. to 3:30 p.m. e.t., Monday 
through Friday, except legal holidays. 
Those desiring notification of receipt of 
comments must include a self- 
addressed, stamped postcard. 

FOR FURTHER INFORMATION CONTACT: 
Mr. William H. Blount, Standards 
Development Division (202) 366-2981, or 
Mr. Thomas P. Holian, Office of the 
Chief Counsel (202) 366-1350, Federal 
Highway Administration, 400 Seventh 
Street SW., Washington, DC 20590. 
Office hours are from 7:45 a.m. to 4:15 
p.m. e.t., Monday through Friday, except 
legal holidays. 

SUPPLEMENTARY INFORMATION: 


Background 


Following the direction of the Motor 
Carrier Safety Act of 1984 (Pub. L. 98— 
554, 98 Stat. 2832) (MCSA), the Secretary 
of Transportation established the Safety 
Panel to review the compatibility of 
State motor carrier safety regulations 
affecting interstate operations with 
Federal regulations, and to recommend 
whether the Secretary should initiate 
rulemaking action to preempt specific 
State requirements deemed 
incompatible with the Federal safety 
requirements. The Safety Panel included 
representatives from the motor carrier 
industry, labor, State governments, and 
other safety interests. 

The Safety Panel viewed its role and 
responsibility in the broader context of 
the need for greater uniformity among 
State requirements. The FHWA believes 
uniform, compatible safety requirements 
are important to facilitate the safe and 
orderly movement of property and 
passengers, improve the efficiency of 
safety enforcement activities, and 
reduce the burden on interstate motor 
carriers. Congress has indicated through 
its legislative path since 1980 a strong 
interest in uniformity among State and 
Federal motor carrier safety 
requirements. In addition to the MCSA, 
a number of other legislative initiatives 
aimed at achieving uniformity were 
enacted in this decade, both before and 
after the MCSA. Principal among these 


7319 


were the Motor Carrier Safety 
Assistance Program (MCSAP) and the 
Commercial Drivers License program 
(CDL). 


Motor Carrier Safety Assistance 
Program (MCSAP) 


Congress established the MCSAP 
under the Surface Transportation 
Assistance Act of 1982 (Pub. L. 97-424, 
96 Stat. 2097). As a condition for 
receiving MCSAP funding, the 1982 Act 
requires a State to adopt and enforce 
safety requirements compatible with the 
Federal safety regulations on all motor 
carrier operations. 


Commercial Driver’s License 
Requirements 


Under the Commercial Motor Vehicle 
Safety Act of 1986 (title XII of Pub. L. 
99-570, 100 Stat. 3207-170), the FHWA 
established minimum Federal standards 
in 1988 for States to follow when testing 
and licensing commercial motor vehicle 
drivers. These requirements ensure that 
each driver of commercial motor vehicle 
has only one driver's license and is 
qualified to operate the vehicle. 


Review of State and Federal Safety 
Requirements 


States submitted their interstate motor 
carrier safety laws and regulations to 
the Safety Panel. The Safety Panel 
determined which laws and regulations 
pertained to commercial motor vehicle 
safety. The Safety Panel considered if 
such laws or regulstions (1) had the 
same effect as, (2) were less stringent 
than, or (3) were additional to or more 
stringent than the regulation issued by 
the Secretary under section 206 of the 
Motor Carrier Safety Act of 1984. 

The Safety Panel initially inventoried 
and reviewed over 70,000 individual 
State safety requirements affecting 
interstate motor carrier operations. 
Based upon its comparison of State and 
Federal safety requirements, the Safety 
Panel found that these requirements 
have more in common than they do in 
diversity. 

The Safety Panel decided to 
concentrate on the broad, cross-cutting 
effects of the States’ safety 
requirements, particularly those 
requirements that were less stringent 
than the Federal requirements, to 
identify and eliminate major differences. 
In February 1989, the FHWA sent a 
letter to the Governor of each State and 
the Mayor of the District of Columbia 
informing them of areas of 
incompatibility that the Safety Panel 
had identified. During their 1989 


legislative sessions, several States 
changed their motor carrier safety laws 





to become compatible with the Federal 
requirements. 

Based upon the findings and results 
received in response to these letters and 
other information available through 
MCSAP, the Safety Panel prepared a 
report to the Secretary of Transportation 
on the status of the compatibility 
between State and Federal safety 
requirements, and submitted it in 
October 1990: A copy of the report 
“Achieving Compatibility of State and 
Federal Safety Requirements” is 
available for review in the docket. 

Table 1 contains the Safety Panel's 
findings which have been updated by 


the FHWA since the final report was 
published. It reflects recent changes by 
State legislatures to bring their 
interstate motor carrier laws and 
requirements into compatibility and 
other information available to the 
FHWA through MCSAP. As of February 
1991, thirty-five States have compatible 
interstate motor carrier safety 
requirements. 

The Safety Panel recommended that 
remaining incompatible requirements 
should not be in effect or enforced with 
respect to commercial motor vehicles 
operating in interstate commerce after 
July 1992. It also recommended that the 
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FHWA establish procedures for States 
to continually review and analyze the 
compatibility of their regulations with 
the Federal requirements. The FHWA 
supports these recommendations. 
Specifically, comments are requested on 
whether July 31, 1992, is a reasonable 
deadline for States to correctthe | 
incompatible requirements identified in 
Table 1. The proposed regulations 
include the procedures that States 
would follow for the continued review 
and analysis of the compatibility of their 
regulations with the Federal 
requirements. 


TABLE 1.—COMPATIBILITY OF STATE REQUIREMENTS 


Compatible with major requirements. 
Nebraska... .-cseceoneeveseveereereereees (4) Exormpts farm trucks 32,000 pounds or less, liquid pe 


requirements. 
stan to Ueapend getele taltate taadtens vieideiniit 
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TABLE 1—COMPATIBILITY OF STATE REQUIREMENTS—Continued 


nga edhe, dhs, eR 
tible with 


operating under their own permit from driver i ice i i 
from for-hire motor carriers if no defects are found; (4) has not adopted the Federal date for grandfathering drivers who 


not employed before January 1, 1971 from 


relating to 


ie gece tier apart greenery ea aga 


applications of employment, investigations and iri 


road tests, and written examinations; and (5) has not adopted Part 390 (General Requirements). 


Exempts straight trucks of private carriers transporting excavating equipment, and 


requirements. 
Has not adopted compatible safety requirements. 
ee pending the outcome of the FHWA’s rulemaking on the weight threshold used for defining a 


commercial motor vehicle. 


for-hire carriers transporting U.S. mail or 


2 In August 1990, New York amended its statutes to eliminate these differences. This change allows new regulations to be promulgated. 


Discussion 


The purpose of this NPRM is to solicit 
comments on the FHWA’s proposal for 


continuous regulatory review of State 
laws and regulations and deadlines for 
States to achieve compatibility with the 
Federal Motor Carrier Safety 
Regulations with respect to interstate 
commerce. All States would be required 
to continue to evaluate their safety 
requirements affecting interstate motor 
carriers and to submit their evaluations 
to the FHWA. The FHWA’s proposed 
guidelines for the evaluations are 
presented in the appendix to this 
proposed rule. The results of a State’s 
evaluation must indicate whether the 
State has any law or regulation affecting 
interstate motor carrier operations 
which the State considers not 
compatible with Federal safety 
requirements. For each requirement that 
is not compatible, the State would 
identify the change(s) it needs to make 
to achieve compatibility and the actions 
that the State would take to change the 
Yequirements (with an appropriate time 
schedule). 

The Governor, the State’s Attorney 
General or other State official 
specifically designated by the Governor, 
or the Mayor of the District of Columbia 
or the Mayor's representative, will be 
responsible for an annual evaluation of 
State laws and regulations. Each State 
participating in the MCSAP is presently 
required to certify that it is enforcing 
safety laws and regulations 
substantially similar to and consistent 
with the Federal Motor Carrier Safety 
Regulations. Under the proposed rule, 
each State would be required to submit 


the results of its own regulatory review 
with its development or enforcement 
plan during the annual grant application 
process. A State not participating in 
MCSAP would have to review and 
analyze its safety requirements annually 
and submit the results to the motor 
carrier representative in the FHWA 
Division Office in that State. 

Section 208 of the MCSA outlines the 
procedures which the FHWA must use 
to make incompatibility determinations 
leading to preemption of a State’s law or 
regulation. This statutory procedure 
provides the opportunity for anyone, 
including a State, adversely affected by 
an incompatibility determination and 
subsequent preemption to petition the 
Administrator for a waiver from that 
determination. Consistent with the 
statutory design, any action by FHWA 
to proceed with preemption following an 
incompatibility determination would 
include a notice and opportunity for 
comment process during which time 
interested parties would be advised of 
the opportunity to petition for waivers. 


Impact of New Federal Requirements 
and Changes in State Regulations 


States would be required to maintain 
compatibility as the FHWA establishes 
or amends requirements in the Federal 
Motor Carrier Safety Regulations. 
Generally, the States would have up to 3 
years from the effective date of the new 
Federal requirement to adopt and 
enforce compatible requirements. The 
FHWA would specify the deadline when 
promulgating future Federal safety 
requirements. This timeframe is 
consistent with recommendations of the 
Safety Panel. 


If a State changes an existing 
compatible requirement making it 
incompatible with a Federal safety 
requirement, then the FHWA would 
make an incompatibility determination 
and initiate action to preempt the State 
requirement. 


Relationship of Preemption and MCSAP 
Decisions 


The FHWA views preemption and 
funding decisions as mechanisms to 
achieve compatibility. A finding of 
incompatibility through the preemption 
process may result in a decision to deny 
the State funding under the MCSAP. 
Preemption and funding may also be 
independent actions, depending on the 
nature of the compatibility finding. In 
some cases, the State may have to agree 
to adopt compatible requirements before 
the FHWA would approve or restore the 
MCSAP funding. 


Regulatory Impact 


The FHWA has determined that this 
document does not contain a major rule 
under Executive Order 12291 or a 
significant action under the Department 
of Transportation’s regulatory policies 
and procedures. This rulemaking merely 
provides an orderly process for 
accomplishment of considerations and 
subsequent actions specifically 
mandated by the Motor Carrier Safety 
Act of 1984. A regulatory evaluation is 
not required because of the ministerial 
nature of this action. To the extent that 
economic impacts occur, they would be 
positive in that safety benefits would 
outweigh any additional cost for 
implementation. This rulemaking action 





proposes to implement the statutory 
mandate by achieving uniformity in the 
nationwide application of regulations 
effecting commercial! motor vehicle 
transportation, enhancing highway 
safety, and reducing highway accidents 
and hazardous materials incidents. 
Compatible safety requirements are 
necessary to facilitate interstate 
commerce, improve the efficiency of 
safety enforcement activities, and 
reduce the burden on interstate motor 
carriers. 

For the above reasons and under the 
criteria of the Regulatory Flexibility Act 
(Pub. L. 96-354), the FHWA hereby 
certifies that this proposal, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. 

In accordance with the Paperwork 
Reduction Act of 1980 (Pub. L. 96-511), 
the reporting or recordkeeping 
provisions that are included in this 
regulation are being submitted for 
approval to the Office of Management 
and Budget (OMB). 


Federalism Assessment 


Executive Order 12612 requires 
departments and agencies to consider 
the federalism implications of each 
proposed regulation and to prepare a 
written federalism assessment when the 
impact of the rule would be significant. 
However, an assessment is not 
necessary where agency action simply 
implements a specific statutory 
mandate. Section 208 of the Motor 


Carrier Safety Act of 1984 (title II of Pub. 


L. 98-554, 98 Stat. 2829, 2836, codified at 
49 U.S.C. App. 2507) directs the 
Secretary to preempt State laws or 
regulations found by the Safety Panel to 
be incompatible with the requirements 
of the Act. The FHWA is publishing this 
proposed rule to comply with the 
mandate of section 208. The agency has 
therefore determined that a federalism 
assessment is not required. 


List of Subjects in 49 CFR Part 355 


Highway safety, Motor carriers, 

Reporting and recordkeeping 
requirements. 
(Catalog of Federal Domestic Assistance 
Program Number, 20.217, Motor Carrier 
Safety) 

Issued on: January 11, 1991. 

T.D. Larson, 


Administrator. 


In consideration of the foregoing, the 
FHWA proposes to amend chapter III, 
subtitle B, of title 49, Code of Federal 


Regulations, by adding part 355 as 
follows: 


PART 355—COMPATIBILITY OF 
STATE LAWS AND REGULATIONS 
AFFECTING INTERSTATE MOTOR 
CARRIER OPERATIONS 


Subpart A—General Applicability and 
Definitions 


Sec. 

355.1 Purpose. 
355.3 Applicability. 
355.5 Definitions. 


Subpart B—Requirements 

355.21 Regulatory review. 

355.23 Submission of results. 

355.25 Adopting and enforcing compatible 
laws and regulations. 


Appendix—Guidelines for the Regulatory 
Review 


Authority: 49 U.S.C. App. 2505-2508; 49 
U.S.C. 504 and 3102; 49 CFR 1.48. 


Subpart A—Generat Applicability and 
Definitions 


§355.1 Purpose. 

(a) To promote adoption and 
enforcement of State laws and 
regulations pertaining to commercial 
motor vehicle safety that are compatible 
with appropriate parts of the Federal 
Motor Carrier Safety Regulations. 

(b) To provide guidelines for a 
continuous regulatory review of State 
laws and regulations. 

(c) To establish deadlines for States to 
achieve compatibility with appropriate 
parts of Federal Motor Carrier Safety 
Regulations with respect to interstate 
commerce. 


§ 355.3 Applicability. 

These provisions apply to any State 
that adopts or enforces laws or 
regulations with respect to interstate 
motor carrier operations of commercial 
motor vehicles. 


§ 355.5 Definitions. 

Unless specifically defined in this 
section, terms used in this part are 
subject to the definitions in 49 CFR 
390.5— 

Compatible :neans laws and 
regulations that have the same effect as, 
and are neither more nor less stringent 
than, the Federal Motor Carrier Safety 
Regulations, unless the State law or 
regulation meets the criteria contained 
in § 355.21(c). 

Federal Motor Carrier Safety 
Regulations means those minimum 
Federal safety standards issued by the 
Administrator which are contained in 
title 49, Code of Federal Regulations, 
parts 390 to 399. 

State means a State of the United 
States and the District of Columbia, 
including a political subdivision of a 
State. 
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Subpart B—Requirements 


§ 355.21 Regulatory review. 


(a} General. Each State shall annually 
analyze its laws and regulations which 
pertain to commercial motor vehicle 
safety. The State shall determine 
whether its laws and regulations are 
compatible with the Federal Motor 
Carrier Safety Regulations. Guidelines 
for the regulatory review are provided in 
the appendix to this part. 

(b} Responsibility. The Governor, the 
State’s Attorney General or other State 
official specifically designated by the 
Governor, is responsible for analyzing 
State laws and regulations for 
compliance with this part. For the 
District of Columbia, the Mayor of the 
District of Columbia or an official 
specifically designated by the Mayor is 
responsible for the regulatory review. 

(c) Additional or more stringent 
requirements, With respect to any State 
law or regulation which is determined 
under paragraph (a) of this section to be 
additional to or more stringent than the 
Federal Motor Carrier Safety 
Regulations, the State shall: 

(1) Identify and explain any safety 
benefits associated with such State law 
or regulations; and 

(2) Assess whether the enforcement of 
such State law or regulation would be 
an undue burden on interstate 
commerce. 

(d) Results. The State shall indicate 
whether it has any law or regulation 
affecting interstate motor carrier 
operations that is incompatible with the 
Federal Motor Carrier Safety 
Regulations. With respect to any State 
law or regulation which the State 
determines to be incompatible with the 
Federal Motor Carrier Safety 
Regulations, the State shall identify the 
changes needed to make the law or ~ 
regulation compatible, the actions that 
the State will take, and the time within 
which the actions will be completed. 


§ 355.23 Submission of results. 


Each State shall submit the results of 
its regulatory review annually to the 
motor carrier representative in the 
FHWA Division Office in the State. If 
the State prepares a certification of 
compliance under 49 CFR 350.15, it shall 
submit the results of the regulatory 
review with the certification. The State 
shall include copies of pertinent laws 
and regulations. 


§ 355.25 Adopting and enforcing 
compatible laws and regulations. 

(a) General. No State shall have in 
effect or enforce with respect to 
commercial motor vehicles any State 





law or regulation pertaining to 
commercial motor vehicle safety which 
the Administrator finds to be 
incompatible with the provisions of the 
Federal Motor Carrier Safety 
Regulations. 

(b) New State requirements. No State 
shall implement any changes to a law or 
regulation which makes that or any 
other law or regulation incompatible 
with a provision of the Federal Motor 
Carrier Safety Regulations. 

(c) Enforcement. To enforce 
compliance with this section, the 
Administrator will initiate action as 
prescribed in section 208 of the Motor 
Carrier Safety Act of 1984 (49 U.S.C. 
App. 2507 (MCSA). 

(d) Consolidation of actions. The 
Administrator may consolidate any 
action to enforce this section with other 
proceedings required under section 208 
of the MCSA if the Administrator 
determines that such consolidation will 
not adversely affect any party to any 
such proceeding. 


Appendix—Guidelines for the 
Regulatory Review 


Each State shall review its laws and 
regulations to achieve compatibility with the 
Federal Motor Carrier Safety Regulations 
(FMCSRs). Each State should consider all 
related State and local requirements and the 
effect of each requirement on enforcement of 
the State’s motor carrier safety regulations. 
ot anaes should be simple and 

rief. 

1. The requirements and definitions should 
include: 


Applicability 


The requirements must apply to all 
segments of the motor carrier industry 
including common, contract, and private 
carriers of property and for-hire carriers of 
passengers. 


Definitions 


Descriptions of items must be consistent 
with those in the Federal safety regulations. 
For example, a commercial motor vehicle is a 
vehicle operating in interstate commerce on a 
public highway, that (1) has a gross vehicle 
weight rating (GVWR) of 10,001 pounds or 
more, (2) is designed to transport more than 
15 passengers, or (3) is used to transport 
hazardous materials in a quantity requiring 
placarding under regulations issued by the 
Secretary under the Hazardous Materials 
Transportation Act (49 U.S.C. App. 1801- 
1813). ~ 


Driver qualifications 


Require a driver to be properly licensed to 
drive a motor vehicle; require a driver to be 
in good physical health, at least 21 years of 
age, able to operate a vehicle safely, and 
maintain a good driving record; prohibit drug 
and alcohol abuser; require a motor carrier to 
maintain a driver qualification file for each 
driver; require a motor carrier to ensure that 
a driver is medically qualified; and require a 
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motor carrier to establish an anti-drug 
program with testing of drivers prior to 
employment, periodically, based on 
reasonable cause, after reportable accidents, 
and by random selection. 


Note: The requirements for testing apply 
only to drivers of commercial motor vehicles 
as defined in 49 CFR part 391 subpart H. 


Driving of Motor Vehicles 


Prohibit possession, use, or driving under 
the influence of alcohol or other controlled 
substances (while on duty); and establish 0.04 
percent as the level of alcohol in the blood at 
which a driver is considered under the 
influence of alcohol. 


Parts and Accessories Necessary for Safe 
Operation 


Require operational lights and reflectors; 
require systematically arranged and installed 
wiring; and require brakes working at the 
required performance level, and other key 
components included in 49 CFR part 393. 


Hours of Service 


Prohibit a motor carrier from allowing or 
requiring any driver to drive: more than 10 
hours following 8 consecutive hours off duty; 
after being on duty 15 hours, after being on 
duty more than 60 hours in any 7 consecutive 
days; or after being on duty more than 70 
hours in any 8 consecutive days. 

Require a driver to prepare a record-of- 
duty status for each 24-hour period. The 
driver and motor carrier must retain the 
records. 


Inspection and Maintenance 


Prohibit a commercial motor vehicle from 
being operated when it is likely to cause an 
accident or a breakdown; require the driver 
to conduct a walk-around inspection of the 
vehicle before driving it to ensure that it can 
be safely operated; require the driver to 
prepare a driver vehicle inspection report; 
and require commercial motor vehicles to be 
inspected at least annually. 


Hazardous Materials 


Require a motor carrier or a person 
operating a commercial motor vehicle 
transporting hazardous materials to follow 
the safety and hazardous materials 
requirements. 

2. Each State must determine whether its 
requirements affecting interstate motor 
carriers are “less stringent” than the Federal 
requirements: 

“Less stringent” requirements represent 
either gaps in the State requirements in 
relation to the Federal requirements as 
summarized under item number one in this 
appendix or State requirements which are 
less restrictive than the Federal requirements. 

a. An example of a gap is when a State 
does not have the authority to regulate the 
safety of for-hire carriers of passengers or 
has the authority but chooses to exempt the 
carrier. 

b. An example of a less restrictive State 
requirement is when a State allows a person 
under 21 years of age to operate a 
commercial motor vehicle in interstate 
commerce. 

3. Each State must determine whether its 
requirements affecting interstate motor 
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carriers are “more stringent” than the Federal 
requirements: “More stringent” than the 
Federal requirements: “More stringent” 
requirements are more restrictive or inclusive 
in relation to the Federal requirements as 
summarized under item number one in this 
appendix. For example, a requirement that a 
driver must have 2 days off after working 5 
consecutive days. The State would 
demonstrate that its more stringent 
requirements: 

a. Have a “safety benefit; for example, 
result in fewer accidents or reduce the risk of 
accidents; 

b. Do not create “an undue burden on 
interstate commerce,” e.g., do not delay, 
interfere with, or increase the cost or the 
administrative burden for a motor carrier 
transporting property or passengers in 
interstate commerce; an: 

c. Are otherwise compatible with Federal 
safety requirements. 

A State must adopt and enforce in a 
consistent manner the requirements 
referenced in the above guidelines in order 
for the FHWA to accept the State’s 
determination that it has compatible safety 
requirements affecting interstate motor 
carrier operations. Generally, the States 
would have up to 3 years from the effective 
date of the new Federal requirement to adopt 
and enforce compatible requirements. The 
FHWA would specify the deadline when 
promulgating future Federal safety 
requirements. The requirements are 
considered of equal importance. 


[FR Doc. 91-1269 Filed 2-21-91; 8:45 am] 
BILLING CODE 4910-22-M 


INTERSTATE COMMERCE 
COMMISSION 


49 CFR Parts 1051 and 1220 
[Ex Parte No. MC-199] 


Petition for Declaratory Order—Yellow 
Freight System, Inc.—Retention of 
Documents 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Commission is instituting 
this proceeding to request public 
comment on its recommended clarifying 
language to its recordkeeping and record 
retention regulations. The purpose of 
this proceeding is to amend the current 
regulations to ensure their continuing 
vitality in the face of changing 
technologies. The proposed 
modifications are set forth below. 
DATES: Comments are due by March 25, 
1991. 

ADDRESSES: The original and 10 copies 
of all comments referring to Ex Parte No. 


MC-199 should be sent to: Office of the 
Secretary, Case Control Branch, 
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Interstate Commerce Commission, 
Washington, DC 20423. 
FOR FURTHER INFORMATION CONTACT: 
Jane Udovic, (202) 275-7885, or Richard 
B. Felder, (202) 275-7691. (TDD for 
hearing impaired: (202) 275-1721). 
SUPPLEMENTARY INFORMATION: Yellow 
Freight System, Inc. (Yellow Freight) 
filed a petition seeking a determination 
as to whether the Commission's 
recordkeeping and record retention 
regulations at 49 CFR 1051.1 and 49 CFR 
1220.3 contemplate the use of optical 
disk technology. While responding 
affirmatively to Yellow Freight, the 
Commission is instituting this 
proceeding to consider modifications to 
those regulations to encompass the use 
of future technological advances in 
record storage. Because it believes that 
it could benefit from the views or 
suggestions of professionals or others 
with more experience in this area, the 
Commission is soliciting public 
comments on its recommended 
modifications to those regulations. 
Additional information is contained in 
the Commission’s decision. To obtain a 
copy of the full decision, write to, call, 
or pick up in person from: Office of the 
Secretary, room 2215, Interstate 
Commerce Commission, Washington, 
DC 20423. Telephone: (202) 275-7428. 
(Assistance for the hearing impaired is 
available through TDD services (202) 
275-1721.) 


Energy and Environmental 
Considerations 


Modifying the regulations governing 
recordkeeping and record retention 
would not significantly affect either the 
quality of the human environment or the 
conservation of energy resources. While 
it is possible that modification of the 
regulations might benefit the 


environment by reducing the drain on 
natural resources needed to produce 
paper, we do not view the impact as 


significant. 
Regulatory Flexibility Analysis 

The Commission certifies that 
modifying the subject regulations would 
not have a significant economic impact 
on a substantial number of small 
entities. While it is posssible that 
modification of the rules might benefit 
small carriers, we do not see any impact 


as significant. 
List of Subjects 
49 CFR Part 1051 


Buses, Freight, Motor carriers, 
Reporting and recordkeeping 
requirements. 


49 CFR Part 1220 

Freight forwarders, Maritime carriers, 
Motor carriers, Railroads, Reporting and 
recordkeeping requirements. 

Decided: February 8, 1991. 


By the Commission, Chairman Philbin, Vice 
Chairman Emmett, Commissioners Simmons, 


Phillips, and McDonald. 
Sidney L. Strickland, Jr., 
Secretary. 
For the reasons set forth in the 


preamble, title 49, chapter X, parts 1051 
and 1220 are proposed to be amended as 
follows: 


PART 1051—RECEIPTS AND BILLS 


1. The authority citation for part 1051 
continues to read as follows: 


Authority: 49 U.S.C. 10321 and 11144; 5 
U.S.C. 553. 
§ 1051.1 [Amended] 


2. In § 1051.1, the concluding 
paragraph is proposed to be revised to 
read as follows: “The carrier shall keep 
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a record of this information as 
prescribed in 49 CFR part 1220.” 


PART 1220—PRESERVATION OF 
RECORDS 


3. The authority citation for part 1220 
continues to read as follows: 

Authority: 49 U.S.C. 10321 and 11145; 5 
U.S.C. 553, 


4. In § 1220.3 paragraphs (a) and (b) 
are proposed to be revised; paragraphs 
(c), (d), and (e) are proposed to be 
removed; paragraphs (f) and (g) are 
proposed to be redesignated as 
paragraphs (c) and (d), respectively; © 
redesignated paragraph (c) is proposed 
to be revised; and, in redesignated 
paragraph (d), change the word “film” to 
the word “medium.” 


§ 1220.3 Preservation of records. 

(a) All records may be preserved by 
any technique that permits the accurate 
reproduction of a paper copy. 

(b) Records not originally preserved 
on hard copy shall be accompanied by a 
statement executed by a person having 
personal knowledge of the facts clearly 
indicating the type of data included in 
the records. The records shall be 
indexed and retained in such a manner 
as will render them readily accessible. 
The company shall have facilities 
available to locate, identify and 
reproduce legible paper copies of the 
records. 

(c) Any significant characteristic, 
feature or other attribute that a 
particular medium will not preserve 
shall be clearly indicated at the 
beginning of the applicable records as 
appropriate. 

* * * * * 
[FR Doc. 91-4273 Filed 2-21-91; 8:45 am] 
BILLING CODE 7035-01-M 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 


proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 


Forms Under Review by Office of 
Management and Budget 


February 15, 1991. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
Name and telephone number of the 
agency contact person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, room 404-W Admin. 
Bldg., Washington, DC 20250, (202) 447- 
2118. 


Revision-Emergency 


¢ Agricultural Stabilization and 
Conservation Service. 

7 CFR part 12, 718 and 1404, Report of 
Acreage, Highly Erodible Land and 
Wetland Certification Requirements, 
and Assignments of Payments. 

AD-1026, 1026B, 1068, 1069, AD-1028 
Supplement; ASCS-578, ASCS—492, 
CCC-21,36,251,252. 

On occasion; annually. 

Individuals or households; farms; 
small businesses or organizations; 
5,095,538 responses; 2,266,224 hours. 

Lavonne Maas (202) 447-8128. 


Revision 

¢ Animal & Plant Health Inspection 
Service. 

Viruses-Serums-Toxins Regulations. 

APHIS 2001, 2003, 2005, 2007, 2008, 
2008A, 2015, 2020. 

Recordkeeping; on occasion. 

Businesses or other for-profit; 
nonprofit institutions; 24,873 responses; 


60,835 hours. 
David A. Espeseth (301) 436-8245. 


Extension 


¢ Food and Nutrition Service. 


Annual Report of State Revenue 
Matching. 
FNS-13. 


Annually. 


State or local governments; 57 
responses; 4,560 hours. 


Alan Rich (703) 756-3100. 

© Agricultural Marketing Service. 

Raisins Produced From Grapes Grown 
in California, Marketing Order No. 989. 

Recordkeeping; on occasion; weekly; 
monthly; annually. 

Farms; businesses or other for-profit; 
small businesses or organizations; 20,350 
responses; 3,112 hours. 

¢ Food and Nutrition Service. 

Performance Reporting System, 
Management Evaluation, Data Analysis 
and Corrective Action. 

Recordkeeping; semi-annually; 
annually. 

State or local governments; 5,970 
responses; 593,215 hours. 

Emma P. Ward (703) 756-3384. 
Existing 

© Federal Crop Insurance 
Corporation. 

Crop Appraisal and Adjuster 
Worksheets. 

FCI-74-A, B, C; FCI-63; FCI-63-A. 

On occasion. 

Individuals or households; Farms; 
61,468 responses; 104,496 hours. 

Bonnie L. Hart (202) 245-5046. 

¢ Federal Crop Insurance 
Corporation. 

Macadamia Orchard Inspection 
Report. 

FCI-554. 

On occasion. 

Individuals or households; farms; 200 
responses; 200 hours. 

Bonnie L. Hart (202) 245-5046. 

¢ Federal Crop Insurance 
Corporation. 
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Application for Assignment of 
Indemnity—Transfer of Right to an 
Indemnity—Claim for Cotton Indemnity. 

FCI-20, FCI-21, and FCI-74-B (cotton). 

On occasion. 

Individuais or households; farms; 
60,000 responses; 30,000 hours. 

Bonnie L. Hart (202) 245-5046. 

Donald E. Hulcher, 
Deputy Departmental Clearance Officer. 


[FR Doc. $1-4185 Filed 2-21-91; 8:45 am] 


BILLING CODE 3410-01-m 


Federal Crop insurance Corporation. 


[Doc. No. 8163-S/RCD-91-N]} 


Request for Comments on New 
Standard Reinsurance Agreement 


AGENCY: Federal Crop Insurance 
Corporation, USDA. 


ACTION: Notice with request for 
comment. 


SUMMARY: The Federal Crop Insurance 
Corporation (FCIC) publishes this notice 
to solicit public comment and 
suggestions on the new Standard 
Reinsurance Agreement (Agreement or 
SRA) to be issued for the 1992 
agreement year. 


DATES: Written comments on this notice 
should bear the identifying document 
number “RCD-91-1” at the top of the 
front page and should be submitted not 
later than March 15, 1991, to be sure of 
consideration. 

ADDRESSES: Written responses to this 
notice should be sent to Peter F. Cole, 
Secretary, Federal Crop Insurance 
Corporation, Room 4090, South Building, 
U.S. Department of Agriculture, 
Washington, DC 20250. 

FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC, 20250, 
telephone (202) 447-3325. 

All written comments received 
pursuant to this rule will be available 
for public inspection and copying in 
Room 4090, South Building, U.S. 
Department of Agriculture, Washington, 
DC 20250, during regular business hours, 
Monday through Friday. 

Enactment of the Food, Agriculture, 
Conservation, and Trade Act of 1900 
(the Farm Act), required FCIC to take 
action to alter its current Standard 
Reinsurance Agreement with private 
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sector crop insurance companies. The 
1990 Farm Act amended section 508(e) 
of the Federal Crop Insurance Act (7 
U.S.C. 1508(e) adding: 


“Beginning with the 1992 reinsurance year 
(July 1, 1991 through June 30, 1992) the 
Corporation shall revise its reinsurance 
agreements with the reinsured companies so 
as to require the reinsured companies to bear 
an increased share of any potential loss 
under such agreement, taking into 
consideration the financial conditions of the 
reinsured companies and the availability of 
private reinsurance.” 


FCIC took the first step to implement 
this stautory requirement on Monday, 
December 17, 1990, when it notified 
affected companies of the decision to 
terminate the current agreement 
effective June 30, 1991. This formal 
notice to the companies was followed 
by a similar notice to the public which 
was published in the Federal Register on 
Friday, December 21, 1990, at 55 FR 
52286. These actions were taken 
pursuant to the provisions of Section 
VII, Paragraph B, Termination, of the 
Agreement which required a six month 
notice of an intent to terminate. This 
action does not alter or diminish the 
insurance protection provided to 
agricultural producers. 

FCIC has prepared a new Standard 
Reinsurance Agreement. It was 
developed to: 

(a) Establish the roles and 
responsibilities of reinsured companies 
to sell, service and adjust losses for 
multiple peril crop insurance policies; 

(b) Provide f-r a reimbursement of 
administrative expenses, and proposes a 
gradual reduction in these 
reimbursements; 

(c) Provide for a premium subsidy to 
be paid on behalf of insured agricultural 
producers; 

(d) Offer reinsurance options which 
require the reinsured company to retain 
more risk for retained business; and 

(e) Establish a target to provide 
catastrophic reinsurance at a loss ratio 
of 1.50 on retained business. 

The Standard Reinsurance Agreement 
will progress toward these goals over a 
five-year period. It conveys FCIC’s 
commitment to an actuarially sound 
program with lower administrative 
expenses and provides a long term 
prospective. It ensures that private 
sector insurance companies will retain 
greater financial responsibility for the 
policies they write.. 

The SRA is one critical element 
necessarv for the success of the crop 
insurance program. Therefore, it is 
crucial for FCIC to be as objective and 
knowledgeable as possible in y 
establishing its terms and conditions. 
For this reason, FCIC would appreciate 


specific comments, analyses, or findings 
on the following portions of the 
agreement: 


—The premium proposed (4%) to obtain 

risk sharing protection including state 
. stop loss; national stop loss; and non- 
proportional reinsurance. 

—The anticipated impact of the 
requirement to retain for 1992 at least 
55% of policies with associated 
premiums for risk bearing, and the 
future prospect of increasing the 
amount annually. 

—tThe specific changes required of the 
crop insurance program to attain 
sufficient actuarial soundness in order 
to be acceptable for risk retention. 

—The impacts associated with 
permitting companies to retain 
producer paid premiums for policies 
retained in the Standard Fund Book, 
and make timely indemnity payments 
to insureds. 

—The programmatic effects of a gradual 
reduction in the administrative 
reimbursement rates cited in the SRA. 

—The incentive and controls offered by 
a 5% additional administrative 
expense reimbursement for new crop 
insurance policyholders. 

—The soundness of establishing a long- 
term national catastrophic threshold 
at 1.50. 

—tThe implications of incorporating 
FCIC Loss Adjustment requirements: 
as a part of the contract; on the ability 
of FCIC to achieve the statutory 
mandate to ensure uniform loss 
adjustment; and, on the financial 
results of the crop insurance program. 

—The implications of provisions and 
mechanisms needed to implement 
FCIC’s intention to provide for loss 
adjustment on policies where all 
financial risk is retained by the 
government. 

—tThe implications of the agreements’ 
terms and conditions upon service to 
geographic regions with poor financial 
experience on crop insurance policies. 

—Any other provision of the agreement 
that should be strengthened or 
modified to ensure that positive and 
businesslike operations are pursued. 

—tThe approach; escalating thresholds; 
and impacts of the state stop loss and 
national stop loss provisions. 

—FCIC seeks comment on an 
alternative state stop loss provision. 
This option would incept at 1.30 Loss 
Ratio (L/R) in 1992; 1.35 in 1993; 1.40 
in 1944; 1.45 in 1995, and would not be 
available thereafter. In addition, non- 
proportional indemnity sharing would 
be required: From the incept point to 
2.0 L/R (70% FCIC—30% Company); 
2.01 L/R—3.0 L/R (80% — 20%); 
3.01—5.00 L/R (90% —10%); and, over 
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5.00 L/R FCIC assumes 100% of the 
indemnity. This approach would 
represent a higher exposure for the 
financial results in any particular — 
state, but would not incorporate the 
gains offset from other states as 
envisioned in the SRA. : 


FCIC is seeking public comment on 
the 1992 Standard Reinsurance 
Agreement from all interested parties. 
Written comments in response to this 
notice should be identified at the top of 
the first page with the number “RCD-91- 
1.” Your response should be submitted 
before March 15, 1991. Comments 
received will assist FCIC in making 
appropriate modifications to the SRA 
designed to benefit insured agricultural 
producers and all federal taxpayers, 
while facilitating sound business 
operations of participating crop 
insurance companies. Comments 
supported by thorough analysis with 
supporting documentation and data will 
be especially helpful. 

To facilitate a comprehensive 
understanding of the document, FCIC 
will host a public meeting at the Holiday 
Inn, 11832 Plaza Circle, Kansas City, 
Missouri, which is near the Kansas City 
International Airport. The meeting will 
be held on February 28, 1991, between 
1-5 p.m. Interested parties will have two 
weeks from the public release date of 
the SRA (February 15, 1991) to evalaute 
this document and to identify areas 
needing clarification. 

Subsequently, there is an additional 
two weeks of time during the comment 
period to formulate a constructive 
appraisal of the SRA. 

The provisions of the 1992 Standard 
Reinsurance Agreement are as follows: 


Done in Washington, DC on February 15, 
1991. 
James E. Cason, 
Manager, Federal Crop Insurance 
Corporation. 


Standard Reinsurance Agreement (July 
1, 1991) 


Between the Federal Crop Insurance 
Corporation and 


(Insurance company name) 


(City and State) 


This Standard Reinsurance 
Agreement, including the Appendixes 
and all referenced documents and FCIC 
Manuals 8, 13, and 14 in effect at the 
start of the reinsurance year 
(Agreement) establish the terms and 
conditions under which the Federal 
Crop Insurance Corporation (FCIC) will 
provide subsidy, expense 
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reimbursement, and reinsurance on 
multiple peril crop insurance policies 
sold by the above named Insurance 
Company (Company). This Agreement is 
authorized by the Federal Crop 
Insurance Act, as amended (7 U.S.C. 
1500 et seq.) (the “Act”) and regulations 
promulgated thereunder which are 
codified in title 7, chapter IV of the Code 
of Federal Regulations (CFR). Such 
regulations are incorporated by 
reference to this Agreement. The 
provisions of this Agreement 
inconsistent with provisions of State or 
local law or regulation will supersede 
such law or regulation to the extent of 
the inconsistency. 


Section I. Definitions 


For the purposes of defining terms in 
this Agreement unless the context 
indicates otherwise, use of the plural 
form of a word includes the singular and 
use of the singular form of a word 
includes the plural. 

A. Annual settlement means the final 
settlement of accounts between the 
Company and FCIC, pursuant to Manual 
13 


B. Base interest rate means the 
weekly average yield on United States 
Treasury securities adjusted to a 
constant maturity of six (6) months, as 
made available by the Federal Reserve 
Board on the first business day of the 
month. Such rate shall be effective for 
the month. 

C. Billing date means the date FCIC 
bills policyholders for crop insurance 
contracts it issues. 

D. Cancellation date means the date 
by which the Company or policyholder 
must notify the other of their 
cancellation of the crop insurance 
contract issued by the Company. 

E. Company payment date means the 
due date of the next monthly report 
following thirty (30) days after the 
billing date for the crop insurance 
contact. 

F. Crop insurance contract means 
crop policies, crop provisions or crop 
endorsements issued or written by the 
Company and held by the policyholder. 

G. Eligible contract means a crop 
insurance contract written for rates and 
for terms consistent with title 7 CFR part 
400, approved by FCIC, and issued on 
crops and in areas approved by FCIC. In 
addition, the application for an 
insurance contract must be reported by 
the Company to FCIC within thirty (30) 
days of the sales closing date in 
accordance with Manual 13 unless the 
Company is only applying for expense 
reimbursement and a premium subsidy, 
in which case the crop insurance 
contract must be reported to FCIC by 
the date of the annual settlement. All 


eligible contracts must use the forms of 
FCIC’s standard policy or other forms 
that have been approved by FCIC in 
advance. 

H. FCIC payment date means the date 
FCIC concludes the reconciliation of the 
next monthly report following thirty (30) 
days after the billing date for the crop 
insurance contract. 

I. Ineligible person means a person 
that is determined by FCIC to be a 
policyholder on policies in which FCIC 
provides reinsurance, premium subsidy 
or expense reimbursement. 

]. Insurable interest means the 
interest a person has at risk with respect 
to a particular crop for which such 
person seeks a crop insurance contract. 

K. Local agency means the insurance 
office in which the business of selling 
and servicing crop insurance contracts 
is conducted. 

L. Loss ratio means the ratio of 
ultimate net loss to net book premium 
and expressed as a percentage. 
Therefore, the ratio of one dollar paid 
indemnity to one dollar net book 
premium would be expressed as one 
hundred percent (100%). 

M. National stop loss loss ratio means 
the loss ratio of the Company's crop 
insurance contracts in the Standard 
Fund after applying any State Stop Loss 
reinsurance payments under this 
Agreement. When used in the 
calculation of the Gain-Share premium 
payment, this ratio shall be expressed as 
a decimal. For example, a ratio of 90 
shall be expressed as .9 

N. Net book premium means total 
premiums payable by the policyholder 
plus the FCIC premium subsidy, less 
cancellations and adjustments. 

O. New crop insurance contract 
means a crop insurance contract entered 
into by the Company with a person who 
has not obtained crop insurance 
provided under the Act for either of the 
previous two crop years. In addition, if a 
person is a legal entity, the owners of 
seventy-five percent (75%) or more of 
such entity must not have obtained crop 
insurance provided for under the Act for 
either of the previous two crop years. 

P. Person means any individual or 
legal entity. 

Q. Policyholder means the insured on 
crop insurance contracts issued by the 
Company subject to ths Agreement. 

R. Producer premium means the FCIC- 
approved insurance premiums that 
policyholder must pay. 

S. Reinsurance premium means the 
consideration due FCIC as a reinsurer. 

T. Reinsurance year means the period 
from July 1 of any year through June 30 
of the following year. All crop insurance 
contracts with sales closing dates 
occurring within a reinsurance year will 
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be considered part of the book of 
business of that reinsurance year. 

U. Retained as applied to ultimate net 
losses, net book premum, or book of 
business, means remaining liability for 
ultimate net losses and its right to 
associated net book premiums after 
State and National Stop Loss 
reinsurance cessions under this 
Agreement. 

V. Sales closing date means the date 
approved by FCIC as the last date on 
which a producer may apply for multi- 
peril crop insurance on a crop in a 
specific area. 

W. Ultimate net loss means the sum 
paid by the Company under any crop 
insurance contract reinsured under this 
Agreement in settlement of any claim 
and in satisfaction of any judgement 
rendered on account of such claim, less 
any recovery or salvage by the 
Company. The Company may include in 
the computation of “ultimate net loss” 
interest and insured’s court costs related 
to the crop insurance contract 
provisions or procedures which are 
contained in a final judgement against 
the Company in a court of competent 
jurisdiction if FCIC determines: (1) That 
such interest or court costs were caused 
by the Company substantially 
complying with FCIC procedures or 
instructions in the handling of the claim 
or in the servicing of the insured; or (2) 
that the actions of the Company were in 
accordance with accepted loss 
adjustment procedures; and (3) that the 
award of such interest or court costs did 
not involve negligence or culpability on 
the part of the Company. The Company 
may also include in the computation of 
“ultimate net loss” interest or insured’s 
court costs related to the crop insurance 
provisions or procedures which are 
included in the settlement of any claim 
if FCIC, in addition to the 
determinations included above, is 
advised of the terms of and the basis for 
the settlement and determines that the 
settlement should be approved. Under 
no circumstances are any punitive or 
consequential damages included in the 
calculation of ultimate net loss. 

X. Underwriting gain means the 
amount by which net book premium 
exceeds retained ultimate net losses. 


II. Reinsurance 
A. General Terms 


1. Crop insurance contracts may not 
be written under the authority of the Act 
or this Agreement for any crop in any 
country which has not been approved 
by the Board of Directors of FCIC. 

2. In exchange for the reinsurance 
premiums provided by the Company in 





accordance with this Agreement, FCIC 
will provide the Company with 
reinsurance pursuant to the provisions 
of this Section. 

3. All crop contracts reinsured under 
this Agreement must contain the 
following statement: 


This insurance policy is reinsured by the 
Feceral Crop Insurance Corporation under 
the provision of the Federal Crop Insurance 
Act, as amended (the act) (7 U.S.C. 1501 et 
seq.), and all terms of the policy and rights 
and responsibilities of the parties are 
specifically subject to the act and the 
regulations under the act codified in chapter 
IV of title 7 of the Code of Federal 
Regulations. 


4. All persons having a separate 
insurable interest in any crop for which 
crop insurance is available are eligible 
to purchase insurance on that insurable 
interest unless such person is identified 
on a list of ineligible persons which will 
be maintained and provided by FCIC 
from time to time or unless the Company 
has reason to know that the applicant is 
otherwise ineligible because of previous 
contract termination. Any application 
for crop insurance from any person who 
is not identified on such listing of 
ineligible persons which the Company 
refuses to write must be referred to 
FCIC. FCIC will not provide reinsurarice, 
expense reimbursement, and a premium 
subsidy for a crop insurance contract 
sold or renewed after the date a person 
is placed upon the list of ineligible 
persons. 

5. The Company may elect to place all 
eligible contracts in the Standard Fund; 
or at the Company’s option, it may 
determine within thirty (30) days of the 
sales closing date to place a portion of 
such contracis on a contract-by-contract 
basis in the Non-Standard Fund or some 
other reinsurance plan approved by 
FCIC; or the Company may choose not 
to reinsure individual contracts with 
FCIC, such contracts will still be eligible 
for expense reimbursement and a 
premium subsidy hereunder. If the 
Company does not designate a Fund for 
a crop insurance contract within thirty 
(30) days of the sales closing date, the 
crop insurance contract will 
automatically be in the Standard Fund. 


National Stop Loss Loss Ratio 


For the 1992 reinsurance year, the 
Company may assign no more than 
forty-five percent (45%) of all its crop 
insurance contracts in which the 
Company seeks expense reimbursement 
or a premium subsidy from FCIC, on a 
net book premium basis, to the Non- 
Standard Fund. This limitation will be 
forty percent (40%) for the 1993 
reinsurance year, thirty-five (35%) for 
the 1994 reinsurance year, thirty percent 
(30%) for the 1995 reinsurance year, and 
twenty-five percent (25%) for the 1996 
and subsequent reinsurance years. For 
any reinsurance year if the Company 
does not appropriately allocate its 
policies in accordance with this 
paragraph, FCIC will allocate to the 
Non-Standaard Fund the necessary 
portion on a pro-rata basis of each crop 
insurance contract in the Standard Fund 
to bring the Company’s allocation into 
compliance with this paragraph. 


B. Standard Fund 


1. In exchange for the following 
premiums, FCIC will offer reinsurance 
on a State and National stop loss basis 
for the 1992 reinsurance year as follows: 

a. Fixed Premium Portion. The 
Company will pay to FCIC four percent 
(4%) of the net book premiums for 
contracts in the Standard Fund which 
will be due on the Company payment 
date; and 

b. Gain-Share Portion. The Company, 
with respect to crop insurance contracts 
in the Standard Fund, will pay FCIC as 
follows: i) if the Company's National 
Stop Loss Loss Ratio (CNSLLR) is above 
100, then there shall be no Gain-Share 
premium payment; ii) if the CNSLLR is 
less than 100, but greater than or equal 
to 90 the Gain-Share premium payment 
shall be calculated by the following 
formula: [(1.00 — CNSLLR) x 
(Company’s net book premium)] x .25; 
iii) if the CNSLLR is less than 90 but 
greater than or equal to 70, the Gain- 
Share premium payment shall be 
calculated by the following formula: [{.9 
— CNSLLR ) X (Company's net book 
premium) x .5] + [.025 x (Company's 
net book premium)}; or iv) if the 
CNSLLR is less than 70, the Gain — 


Rates in this column apply fo: the 1996 and subsequent reinsurance years. 
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Share premium payment shall be 
calculated by the following formula: [(.7 
— CNSLLR) x (Company’s net book 
premium) x .9] + (Company's net book 
premium)]. 

For subsequent reinsurance years, the 
premium rate will be announced by 
January 1st of the proceeding 
reinsurance year. 


2. State Stop Loss 


a. FCIC will, subject to b. below, pay 
one hundred percent (100%) of the 
amount of the Company's ultimate net 
losses of eligible contracts in the 
Standard Fund sold in any state that 
equal or exceed the following loss 
ratios: 


b. In no event, will FCIC pay the © 
Company an amount which would 
exceed the amount necessary to reduce 
the Company's retained National Stop 
Loss Loss Ratio for all states combined 
below 102.5 percent for the 1992 
reinsurance year, 105 percent for the 
1993 reinsurance year, and 110 percent 
for subsequent reinsurance years. 


3. National Stop Loss 


a. National Stop Loss reinsurance 
coverage will be calculated from the 
Company's National Stop Loss Loss. 
Ratio on eligibile contracts in the 
Standard Fund. This coverage will take 
two forms. 

i. One Hundred Percent Reinsurance. 
FCIC will pay one hundred percent 
(100%) of the Company's losses on a 
National Stop Loss Loss Ratio of 130 or 
over for the 1992, and 1993 reinsurance 
years and of 150 or over for subsequent 
reinsurance years. 

ii. Partial Reinsurance. FCIC will also 
pay a portion of the losses of the 
Company on National Stop Loss Ratios 
of 102.5 and over in accordance with the 
following chart: 


Percentage payable by FCIC in a given reinsurance year 


B8S8c00 
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4. Payment of Reinsurance Losses 

Losses covered by reinsurance offered 
in the Standard Fund will be paid to the 
Company at the annual settlement of 
accounts as provided in Manual 13. 


C. Non-Standard Fund 


1. In exchange for the net book 
premium, payable to FCIC the earlier of 
one week after collection from the 
policyholder or the Company payment 
date, FCIC will accept liability for one 
hundred percent (100%) of the ultimate 
net losses for all crop contracts placed 
in the Non-Standard Fund. Such 
premiums must be deposited by 
electronic funds transfer to the U.S. 
Treasury. Such funds shall not be 
commingled with any other funds. 

2. FCIC will adjust the losses on all 
crop contracts placed in the Non- 
Standard Fund. FCIC will issue 
payments to pay such losses on a 
weekly basis in accordance with the 
provisions of Manual 13. The Company 
is responsible for calculating and paying 
the loss based upon the determinations 
provided to it by FCIC. The Company 
will not be held accountable for any 
liability caused by errors in 
determinations made by FCIC. Any 
liability resulting from errors in 
calculations and determinations made . 
by the Company will be the 
responsibility of the Company. FCIC 
may perform crop inspections with 
respect to the crop insurance contracts 
in the Non-Standard Fund. The 
Company will cooperate in and provide 
assistance regarding such inspections. 


D. Other Reinsurance 


In addition to the reinsurance 
provided above, FCIC, in accordance 
with the Act, may approve additional 
forms of reinsurance, including 
additional coverages of National Stop 
Loss reinsurance which will become the 
subject of this Agreement or other 
agreements. Should FCIC approve such 
additional forms of reinsurance, FCIC 
will announce the specific terms and 
conditions under which it will offer 
reinsurance, expense reimbursement, 
and premium subsidy to the Company. 
Such announcements will be made on or 
before January 1st of the preceding 
reinsurance year in which such 
announcement will take effect. 


Section HI FCIC Premium Subsidy 


A portion of the premiums for crop 
insurance provided under this 
Agreement will be subsidized by FCIC 
in accordance with the provisions of the 
Act. This subsidy will be due at the 
FCIC payment date. 


Section IV Expense Reimbursement 


A. Standard Fund Expense 
Reimbursement 


In accordance with the provisions of 
the Act, FCIC agrees to pay the 
Company an expense reimbursement 
equal to thirty-two percent (32%) on the 
net book premium of all eligible 
contracts reinsured under the Standard 
Fund or not reinsured but eligible for 
expense reimbursement and a premium 
subsidy for the 1992 reinsurance year. 
This reimbursement rate will be thirty 
and one-half percent (30.5%) for the 1993 
reinsurance year, and twenty-nine ~ 
percent (29%) for the 1994 and 
subsequent reinsurance years. 


B. Non-Standard Fund Expense 
Reimbursement 


In accordance with the provisions of 
the Act, FCIC agrees to pay the 
Company an expense reimbursement 
equal to twenty-five percent (25%) of the 
total premiums of all eligible contracts 
designated under the Non-Standard 
Fund for the 1992 reinsurance year. This 
rate will be twenty-three and one-half 
percent (23.5%) for the 1993 reinsurance 
year, and twenty-two percent (22%) for 
the 1994 and subsequent reinsurance 
years. 


C. Additional Expense Reimbursement 
for New Contracts Issued 


An additional expense reimbursement 
of five percent (5%) of the premium of all 
new eligible crop insurance contracts 
issued will be paid by FCIC to the 
Company. This additional payment will 
be limited to the first year of any new 
crop contract. The Company must 
obtain a certification from the 
policyholder which states that this 
policy meets the definition of a new crop 
insurance contract provided in this 
Agreement in order to be eligible for this 
payment. 


D. Adjustments to Expense 
Reimbursement 


If FCIC or Congress determines that 
issuance or servicing a crop insurance 
contract or group of contracts involves 
expenses that vary significantly from the 
expense reimbursement provided under 
this Section, it may establish a separate 
reimbursement provided under this 
Section, it may establish a separate 
reimbursement level for the crop 
insurance contract or group of such 
contracts that it determines to be 
equitable. 


E. Payment of Expense Reimbursement 


1. The expense reimbursement amount 
provided in this Section will be paid to 
the Company in two installments. The 
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first installment will represent two- 
thirds of expense reimbursement 
amount provided for in subsections A 
and B plus all of the expense 
reimbursement provided in subsection 
C. This installment will be due after the 
reconciliation of the monthly report 
containing the data obtained from the 
acreage reports (preliminary report for 
raisin insurance contracts). The second 
installment will include the remaining 
expense reimbursement amounts 
provided for in this Agreement and will 
be due at FCIC payment date. 

2. For raisins only, the Company may, 
not sooner than the September Monthly 
Report, submit to FCIC a preliminary 
report of raisin tonnage. This report may 
be used to determine the expense 
reimbursement for raisin insurance. In 
the event the raisin premium based upon 
the preliminary tonnage report is in 
excess of the actual premium based 
upon the final tonnage, the Company 
will refund to FCIC the excess expense 
reimbursement with the first monthly 
report after the actual tonnage is known 
for all or part of the raisins. 

3. Failure to timely report acreage 
data will result in these crop contracts 
not being eligible for the second 
installment of expense reimbursement 
as specified under this Agreement. 

F. No portion of any payment made to 
the Company under this Agreement may 
be rebated or kicked back to 
policyholders. 


Section V General Provisions 
A. Reports 


1. The Company must submit 
accurate, detailed, certified contract 
data to FCIC. The information submitted 
must be in accordance with the 
requirements of Manual 13. 

2. All reports submitted for 
reimbursement must be certified by an 
authorized officer of the Company. Any 
fraudulent certification made to FCIC 
may subject the maker or the Company 
to criminal or civil penalties as provided 
by law. The required certification 
statements are contained in Manual 13. 

3. In addition to the reporting 
requirements contained in Manual 13, 
the Company will provide to FCIC any 
other information relating to their crop 
insurance activities upon request. The 
Company will provide access to its 
offices, personnel, and records of any 
kind in its possession or control at the 
request of FCIC. At FCIC’s request, the 
Company will indefinitely retain 
records. Such records will not be 
destroyed without FCIC’s prior 
approval. The access afforded to FCIC 
to the Company’s records, staff, and 
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operations will also be afforded to any 
other government agency FCIC 
designates. 

4. Failure of the Company to comply 
with the provisions of this Agreement, 
including the applicable manuals, 
requiring timely submission of the 
monthly or year-end data, and reports or 
eny other reports required by this 
Agreement, does not excuse or delay the 
requirement to pay any amount due to 
FCIC by the dates specified herein. 
Failure of the Company to make 
payment in accordance with the 
provisions of this Agreement, including 
all referenced manuals, is a default of 
this Agreement by the Company. In 
addition to the payment of applicable 
interest, such actions could be a basis to 
suspend or terminate this Agreement. 


B. Interest 


1. FCIC will pay interest to the 
Company in accordance with the 
interest provisions of the Contract 
Disputes Act {41 U.S.C. 601 et seg.). 

2. The Company will pay FCIC 
interest on payments not timely received 
in accordance to the terms of this 
Agreement at the base interest rate plus 
800 basis points. Any interest not paid 
by the cut-off date for the next monthly 
report must be included in that report as 
delinquent interest. 

3. The Company will repay, with 
interest, any amount paid to the 
Company by FCIC which FCIC or the 
Company subsequently determine to 
have been not due to the Company. 
Such interest will be calculated by 
applying the formula contained in 
paragraph 2. 

4. All payments are subject to a post 
audit by FCIC. 


C. Policy and Form Approval 


1. The Company must submit to FCIC 
for FCIC approval, at such times as 
FCIC may determine, copies of all crop 
contracts, amendments, forms, and 
procedures incorporated by reference 
into the multiple peril contracts of 
insurance reinsured under this 
Agreement. Such documents may not be 
used by the Company until approved by 
FCIC. 

2. The Company may not sell any crop 
insurance contract which increases the 
risk of loss or shifts the risk of loss to a 
crop insurance contract offered or 


reinsured by FCIC. 
D. Insurance Operations 


1. Plan of Operations 


a. Before FCIC will agree to be bound 


by this Agreement with the Company, 
the Company must submit and obtain 


the approval by FCIC of its Plan of 


Operation (Plan). The Plan must be 
submitted to FCIC by April ist of the 
preceding reinsurance year. If a Plan is 
not received by April ist, FCIC reserves 
the right to terminate the Agreement. If 
the Plan is not approved by July ist of 
the reinsurance year, policies written or 
renewed with sales closing dates 
between July ist and date the Plan is 
approved will not be eligible for 
reinsurance. 

b. The Plan must meet the 
requirements contained in appendix 2. 

c. The Company may submit a request 
to amend an approved Plan at any time 
for the purpose of reflecting changing 
business considerations and sales 
expectations. Such amendments must be 
approved by FCIC before they can be 
implemented by the Company. 

d. The Plan is incorporated by 
reference as a part of this Agreement. 
Failure to follow the Plan, is a basis for 
FCIC to terminate this Agreement. 

2. The Company must sell all crop 
insurance contracts reinsured under this 
Agreement through properly trained and 
licensed agents. The Company, its 
agents or any other representatives of 
the Company who have been authorized 
to quote rates and coverage or provide 
other information pertaining to multiple 
peril crop insurance contracts must hold 
an insurance license issued by the State 
in which each contract is written. The 
type of license required to be held must 
be approved by FCIC. 

3. Sales agents or local agency sales 
employees or supervisors must not 
adjust, supervise, or otherwise control 
loss adjusters or participate in the 
determination of amount or cause of loss 
and must not verify yields of applicants 
for the purpose of establishing an 
insurance coverage or guarantee, if the 
crop insurance contracts involved in the 
loss adjustment or yield determinations 
are sold or serviced by the sales agent, 
local agency or competing agency. 

4. In accordance with section 1507 of 
the Omnibus Budget Reconciliation Act 
of 1987, the Company and FCIC agree 
that FCIC will assume and perform the 
obligations of the Company if the FCIC 
determines that the Company’s loss 
adjustment performance and practices 
are not carried out in accordance with 
this Agreement. If the FCIC assumes the 
Company's loss adjustment obligations 
under this provision, the Compeny will 
pay the FCIC an amount equal to ten 
percent {10%) of the net book premium 
for the crop insurance contracts 
included in the Standard Fund and the 
Company will remain liabie for the 
losses on such crop insurance contracts. 
This payment will be due at the 
Company payment date. Loss 


adjustment responsibility will be 
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restored to the Company when FCIC 
determines that the Company is capable 
of complying and will comply with 
FCIC’s loss adjustment procedures and 
practices. The payment by the Company 
to FCIC for such period that FCIC 
performed the loss adjustment will be 
pro-rated by the total premiums for crop 
insurance contracts adjusted by FCIC 
and those adjusted by the Company. 

5. The Company must verify all yields 
and other information used to establish 
insurance guarantees. The verification 
system must meet the standards 
contained in Manuals 8 and 14. 


E. Termination 


1. If the Company does not fulfill ail of 
its obligations under this Agreement, 
FCIC may immediately terminate this 
Agreement for cause. 

a. If the Agreement is terminated for 
cause, FCIC will not provide reinsurance 
for any additional crop contracts issued 
or renewed after the date of the 
termination. FCIC will provide 
reinsurance for all crop contracts in 
effect as of the date of the termination 
until the next cancellation date. FCIC 
reserves the right to take over all loss 
adjustment activity for all current crop 
contracts as of the date of termination 
for the remainder of the reinsurance 
year for all contracts in the Standard 
Fund. The Company will pay FCIC ten 
percent (10%) of the net book premium 
of the crop contracts in the Standard 
Fund in order to reimburse FCIC for 
such loss adjustment activity. 

b. If this Agreement should be 
terminated for cause and not for the 
convenience of the government, FCIU 
will suffer damage to its ability to 
deliver crop insurance throughout the 
United States as required by the Act. 
FCIC will incur additional ; 
administrative costs to ensure that 
policyholders are not deprived of the 
opportunity to obtain crop insurance. 
Both parties agree such damage is 
difficult to measure at the time the _ 
Company enters into this Agreement. 
Therefore, should this Agreement be 
terminated by FCIC for cause, the 
Company agrees to pay FCIC in the form 
of liquidated damages the equivalent of 
ten percent (10%) of the value of ali 


premiums that are reinsured by FCIC 
under this Agreement for that contract 


year at the time this Agreement is 
terminated. 

2. FCIC reserves the right to terminate 
this Agreement at anytime for the 
convenience of the government. In such 


a case, FCIC will not provide 


reinsurance for any crop contracts 
renewed or issued after the date of the 


termination. FCIC will continue to 
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provide reinsurance for crop contracts in 
effect as of the date of the termination 
until the next cancellation date. 


F. Renewal 


This Agreement will continue in effect 
from year to year with an annual 
renewal date of July ist of each 
succeeding year unless FCIC or the 
Company gives at least one hundred 
eighty (180) days advance notice in 
writing to the other party that the 
Agreement will not be renewed. 


G. Appropriation Contingency 

The obligations of FCIC under this 
Agreement are contingent upon the 
availability of appropriations. 
Notwithstanding any other provision of 
this Agreement, FCIC’s ability to sustain 
the Agreement depends upon the FCIC’s 
Congressional Appropriation. If FCIC’s 
Congressional Appropriation is 
insufficient to pay the obligations under 
this Agreement, FCIC will reduce its 
payments to the Company on a pro rata 
basis or such other method determined 
by PCIC. 


H. Replacement 


This Agreement replaces any previous 
Standard Reinsurance Agreement 
between FCIC and the Company. 
However, any crop insurance contract 
covering a crop year for which the sales 
closing date occurred before July 1, 1991, 
and which was reinsured under the 
Standard Reinsurance Agreement in 
effect prior to July 1, 1991, will remain in 
effect under such previous agreement 
until the end of the insurance period 
then in effect. 


I. Errors and Good Faith 

1. Isolated and inadvertent delays, 
errors or omissions occurring in the 
performance under the Agreement or the 
procedures issued or approved by FCIC 
will not relieve either FCIC or the 
Company from liability which would 
have attached had such delay, error, or 
omission not occurred if such error or 
omission is rectified as soon as possible 
after discovery. However, any liability 
which would not have attached but for 
the delay, error, or omission will be 
borne by the party responsible for the 
delay, error, or omission. This provision 
applies only to the Agreement between 
the Company and FCIC and not to the 
failure of the Company to comply with 
the requirements of the Act or the 
regulations promulgated by FCIC 
thereunder. 

2. The Company will provide FCIC 
with indemnification, including costs 
and reasonable legal and attorney's 
fees, for payments and/or waivers of 


premiums under the Good Faith 


Reliance and Misrepresentation clauses 
of the crop insurance regulations. FCIC 
will determine its liability under any 
contract of crop insurance reinsured 
under this Agreement. Written notice at 
the time of FCIC’s determination will be 
provided to the Company as to the 
amount of any payment and/or waiver 
of premium to an insured under the 
Good Faith Reliance and 
Misrepresentation clause and the basis 
of that payment. The Company will have 
thirty (30) days to respond to this notice 
in order to provide additional 
information if any, regarding the 
payment/ waiver to the insured under 
the Good Faith Reliance and 
Misrepresentation clause. 


J. Cut-Through and Preemption of State 
Law 


‘Whenever the Company (including for 
the purposes of this provision, any entity 
responsible to the Company for carrying 
out any part of this Agreement if that 
entity is listed on the Plan) is unable to 
fulfill its obligations io any policyholder 
by reason of a directive or order duly 
issued by any Department of Insurance, 
Commissioner of Insurance, or by any 
court of law having competent 
jurisdiction, or under similar authority of 
any jurisdiction to which the Company 
is subject, all crop insurance contracts 
affected by such directive or order that 
are in force and directly or indirectly 
subject to this Agreement as of the date 
of such inability or failure to perform 
will be immediately transferred to FCIC 
without further action of the Company 
by the terms of this Agreement. FCIC 
will assume all obligations for unpaid 
losses whether occurring before or after 
the date of transfer, and the Company 
must pay FCIC all funds in its 
possession with respect to all such crop 
insurance contracts transferred 
including, but not limited to, premiums 
collected. The Company must also 
assign to FCIC the right to all 
uncollected premiums. No assessment 
for such funds or programs may be 
computed or levied on the Company by 
any State for or on account of any 
premiums payable on contracts of multi- 


peril crop insurance reinsured under this 
Agreement. 


K. Litigation and Assistance 


The Company’s expenses incurred as 
a result of litigation are considered as 


part of the expense reimbursement paid 
under section IV of the Agreement. FCIC 
may at its option elect to participate 
and/or intervene in any legal action. 
The Company agrees not to oppose such 
intervention. Should the Company 
desire the intervention of FGIC in a legal 
action it must do the following: 
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1. Immediately notify FCIC of the 
action; 

2. Secure legal counsel; 

3. Present all defenses including ones 
directed by FCIC; and 


4. Not name FCIC as a party to the 
action. 


Appendix 1 
I oe Integrity 


uring this Agreement. the Company 

sali not ot knowingly ~ 
ake, directly or indirectly, any offer or 

Bi of future employment of business 
opportunity to, or engage, directly or 
indirectly, in any discussion of future 
employment or business opportunity with, 
any FCIC official; 

2. Offer, give, or promise to offer or give, 
directly or indirectly, any money, gratuity, or 
other thing of value to any FCIC official; or 

3. Solicit or obtain, directly or indirectly, 
from any officer or employee of FCIC, prior to 
FCIC's acceptance of this Agreement any 
proprietary or source selection information 
ne the Agreement. 

B. During this Agreement, no FCIC official 
shall knowingly— 

1. Solicit or accept, directly or indirectly, 
any promise of future employment or 
business opportunity from, or engage, directly 
or indirectly, in any discussion of future 
employment or business opportunity with, 
any officer, employee, representative, agent, 
or consultant of the Company; 

2. Ask for, demand, exact, solicit, seek, 
accept, receive, or agree to receive, directly 
or indirectly, any money, gratuity, or other 
thing of value from any officer, employee, 
representative, agent, or consultant of the 
Company; or 

3. Disclose any proprietary or source 
selection information regarding the 
Agreement directly or indirectly te any 
person other than a person authorized by 
FCIC to receive such information. 

C. During this Agreement, no person who is 
given authorized or unauthorized access to 
proprietary information regarding the 
Agreement, shall knowingly disclose such 
information, directly or indirectly, to any 
person other than a person authorized by 
FCIC to receive such information. 

D. No Government official or employee 
who has participated personally and 
substantially in the deliberation of the 
Agreement with the Company shall— 

1. Participate in any manner, as an officer, 
employee, agent, or representative of another 
party to this Agreement, in any negotiations 
regarding such an Agreement, or 

2. Participate personally and substantially 
on behalf of another party to this Agreement 
in the performance of such Agreement, during 
the period ending 2 years after the last date 


such individual participated personally and 
substantially in the conduct of such 


Agreement. 


E. The definitions at 48 CFR 3.104-4 are 
incorporated in this Agreement for the 


= of this subsection. 
the-Company fails to comply with this 


subsection FCIC may terminate this 


Agreement for cause. 


BEST COPY AVAILABLE 





sé 


G. For the purpose of this section {the term 
“FCIC Official” has the same meaning as the 
term “Procurement Official” in section 6 of 
‘ne Office of Federal Procurement Policy Act 


Amendments of 1988 (Public Lew 100-379). 


({. Drug Free Workplace 

A. For the purposes of this section the 
following definitions apply: 

1. Controlled Substance means a controlled 
substance in schedule I through V of section 
202 of the Controlled Substances Act (21 
U.S.C. 812) and as further defined in 
regulations at 21 CFR 1308.11-—1308.15. 

2. Conviction means a finding of guilt 
(including a plea of nolo contendere) or 
imposition of sentence, or both, by any 
judicial body charged with the responsibility 
to determine violations of the Federal or 
State criminal drug statutes. 

3. Criminal Drug Statute means a Federal 
or non-Federal criminal statute involving the 
manufacture, distribution, dispensing, 
possession or use of any controlled 
substance. 

4. Drug-free Workplace means a site(s) for 
the performance of work done by the 
Company in connection with the Agreement 
at which employees of the Company are 
prohibited from engaging in the unlawful 
manufacture, distribution, dispensing, 
possession, or use of a controlled substance. 

5. Directly Engaged is defined to include all 
direct cost employees and any other contract 
employee who has other than a minimal 
impact or involvement in the Company's 
performance. 

6. Employee means an employee of a 
Company directly engaged in the 
performance of work under the Agreement. 

B. The Company certifies and agrees, that 
with respect to all employees of the Company 
to be employed pursuant to the Agreement, it 
will—no later than thirty (30) days after the 
date this Agreement goes into effect to 
complete the following: 

1. Publish a statement notifying its 
employees that the unlawful manufacture, 
distribution, dispensing, possession, or use of 
a controlled substance is prohibited in the 
Company's workplace and specifying actions 
that will be taken against employees for 
violations of such prohibition; 

2. Establishment of an ongoing drug-free 
awareness program to inform employees 
about the dangers of drug abuse in the 
workplace, the Company’s policy of 
maintaining, a drug-free workplace, the 
availability of drug counseling, rehabilitation, 
employee assistance programs, and penalties 
that may be imposed upon employees for 
drug abuse violations occurring in the 
workplace; 

3. Provide all employees engaged in the 
performance of the Agreement with a copy of 
the statement required by paragraph (2); 

4. Notify the employees in writing in the 
statement required by paragraph (2) of this 
provision that, as a condition of continued 
employment on the contract resulting from 
this solicitation, the employee will abide by 
the terms of this statement, and notify the 
employer in writing of the emplyee’s 
conviction under a criminal drug statute for a 
violation in the workplace no later 
than five (5) days after such conviction; 
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$. Notify FCIC in writing within ten {10) 
days after receiving notice under paragraph 
(4), from any employee or otherwise receiving 
actua) notice of such conviction. The notice 
shall include the position title of the 
employee; an 

6. Within 30 days after receiving notice 
under p. ph (4) of a conviction, take one 
of the following actions with respect to any 
employee who is convicted of a drug abuse 
vioiation occurring in the workplace: a} take 
appropriate personnel action against such 
employee, up to and including termination or 
b) require such employee satisfactorily 
participate in a drug abuse assistance or 
rehabilitation program approved for such 
purposes by a Federal, State, or local health, 
\aw enforcement, or other appropriate 
agency. 

7. Make a good faith effort to maintain a 
drug- free workplace through the 
implementation of this provision. 

C. The Company certifies and agrees that it 
will not engage in the unlawful manufacture, 
distribution, dispensing, possession or use of 
a controlled substance in the performance of 
this Agreement. 

D. Failure of the Company to provide the 
certifications required by this provision is a 
basis to either terminate or not renew this 


Agreement. 
Il. Anti-lobbying 
A. The following definitions apply only to 


the provisions of this section. 

1. Agency, as used in this article, means 
executive agency as defined in 48 CFR 2.101. 

2. Covered Federal Action, means any of 
the following Federal actions: 

i. The awarding of any Federal contract. 

ii. The making of any Federal grant. 

iii. The making of any Federal loan. 

iv. The entering into of any cooperative 
agreement. 

v. The extension, continuation, renewal, 
amendment or modification of any Federal 
contract, grant, loan, or cooperative 
agreement. 

3. Indian Tribe and Tribal Organization, 
has the meaning provided in section 4 of the 
Indian Self-Determination and Education 
Assistance Act (25 U.S.C. 450B) and include 
Alaskan Natives. 

4. Influencing or attempting to influence, 
means making, with the intent to influence, 
any communication to or appearance before 
an officer or employee of any agency, a 
Member of Congress, an officer or employee 
of Congress, or an employee of a Member of 
Congress in connection with any covered 
Federal action. 

5. Local government, means a unit of 
government in a State and, if chartered, 
established, or otherwise recognized by a 
State for the performance of a governmental 
duty, including a local public authority, a 
special district, an intrastate district, a 
council of governments, a sponsor group 
representative organization, and any other 
instrumentality of a local government. 

6. Officer or employee of an agency, 
includes the following individuals who are 
employed by an agency: 

i. An individual who is appointed to a 
position in the Government under title 5, 
United States Code, including a position 
under a temporary appointment. 


ii. A member of the uniformed services, as 


defined in subsection 101(3), title 37, United 
States Code, 


iii. A special Government employee, as 
defined in section 202, title 186, United States 


Code. 

iv. An individual who is a member of a 
Federal advisory committee, as defined by 
the Federal Advisory Committee Act, title 5 
United States Code, appendix 2. 

7. Person, means an individual, 
corporation, company, association, authority, 
firm, partnership, society, State, and local 
government, regardless of whether such 
entity is operated for profit, or not for profit. 
This term excludes an Indian tribe, tribal 
organization, or any other Indian 
organization with respect to expendituree 
specifically permitted by other Federal law. 

8. Reasonable compensation, means, with 
respect to a regularly employed officer or 
employee of any person, compensation that is 
consistent with the normal compensation for 
such officer or employee for work that is not 
furnished to, not funded by, or not furnished 
in cooperation with the Federal Government. 

9. Reasonable payment, means, with 
respect to professional and other technical 
services, a payment in an amount that is 
consistent with the amount normally paid for 
such services in the private sector. 

10. Recipient, includes the Company and 
all subcontractors. This term excludes an 
Indian tribe, tribal organization, or any other 
Indian organization with respect to 
expenditures specifically permitted by other 
Federal law. 

11. Regularly employed, means, with 
respect to an officer or employee of a person 
requesting or receiving a Federal contract, an 
officer of employee who is employed by such 
person for at least 130 working days within 1 
year immediately preceding the date of the 


* submission that initiates agency 


consideration of such person for receipt or 
such contract. An officer or employee who is 
employed by such person for less than 130 


‘ working days within 1 year immediately 


preceding the date of the submission that 
initiates agency consideration of such person 
shall be considered to be regularly employed 
as soon as he or she is employed by such 
person for 130 working days. 

12. State, means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, a territory or 
possession of the United States, an agency or 
instrumentality of a State, and multi-State, 
regional, or interstate entity having 
governmental duties and powers. 

B. The definitions and prohibitions 
contained in the Federal Acquisition 
Regulation, at 48 CFR 52.203-12, Limitation on 
Payments to Influence Certain Federal 
Transactions, are hereby incorporated by 
reference herein. 

C. The Company hereby certifies to the 
best of his or her knowledge and belief as of 
December 23, 1989 that— 

1. No Federal appropriated funds have 
been paid or will be paid to any person for 
influencing or attempting to influence an 
officer or employee of any agency, a Member 
of Congress, an officer or employee of 
Congress, or an employee of a Member of- 
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1. Providing any infomation specifically 


requested 4 an agency or Congress 
any time. 


Congress on his or her behalf in connection 
with the awarding of any Federal contract, 
the making of any Federal grant, the making 
of any Federel loan, the entering into of any 
cooperative agreement, and the extension, 
continuation, renewal, amendment or 


modification ot any Poiteral contract grant, 


loan, er cooperative 

2. Ifany funds other than F than Federal 
appropriated funds fincluding pra profit or fee 
received under a covered Fe 
transaction) have been paid, “or will be paid, 
to-any person for influencing or attempting to 
influence an officer.or employee-of any 
agency,.a Member of Congress, an officer or 
employee of Congress, oran employee of a 
Member of Congress on his or-her behalf in 
connection with this Agreement, the 
Company shall complete and submit-OMB 
standard form LLL, Disclosure of Lobbying 
Activities, to the FCIC; and 

3. The-Company will include the 
of this certification in all subcontract awards 
= any tier and require that all recipients of 

ct awards in excess of $100,000 

shall certify and disclose a 

d. Submission of this certification ond 
disclosure is a prerequisite for making or 
entering into this Agreement is imposed by 
section 1352, title 31, United States Code. Any 
person who makes an expenditure prohibited 
under this provision.or who fails to file or 
amend the disclosure form to be filed or 
amended by this provision, shall be subject to 
a civil penalty of not less than $10,000, and 
not more than’$100,000, for each such failure. 

E. The prohibitians contained in section 
1352 of title 31, United States’Code, are 
incorporated by reference among other 
things, prohibits a recipient of a Federal 
contract, grant, loan, or cooperative 
agreement from using appropriated funds to 
pay any person for influencing or attempting 

o influence an officer or employee of any 
pee a Member of Congress, an officer or 
employee.of Congress, or an employeeof a 
Member of in connection with any 
of the following covered Federal actions: the 
awarding of any Federal contract; the making 
of any Federal grant; the making-of any 
Federal loan; the entering ‘into of any 
cooperative: or the modification of 
any Federal contract, —_ loan, or 
cooperative agreement. The Company is also 
required to furnish a disclosure if any funds 
other than Federal Y funds 
(including profit or fee received-under a 
covered Federal transaction) have been paid, 
or will be paid, to any person for influencing 
or attempting to influence-an officer or 
employee of any agency, .a Member of 
Congress, an or employee of Congress, 
or.an employee of a Memiber of Congress in 
connection with a Federal contract, grant, 
loan, or cooperative agreement. 

F. The prohibitions.of paragraph E..do not 
apply under the following conditions: 

1. Agency and legislative liaison by own 
employees. 2 

a. The prohibition on the use of 
appropriated funds, does not apply in the 
case of .a payment of reasonable 
compensation ‘made to an officer or employee 
Of a person requesting or receiving a covered 
Federal action if the payment is for agency 
and legislative liaison activities not directly 
related to a covered Federal action. 


© Thefilloning agency and )egislative 


liaison activities are permitted at any time 
where they are not related to a specific 
solicitation for: nenpevune covered Re Federal action: ion: (i) 

Discussing wi' the qualities and 
characteristics | (including luding individual 
demonsteations) of the person's products or 

services, conditions.ar terms of sale, and 
service capabilities, and (ii) technical 
discussions and other activities regarding the 
application or adaptation of fhe person's 
products or services for an agency's use. 

d. The following agency. and legislative 
liaison activities are permitted where they 
are prior to forma) so)icitation of any covered 
Federal action: (i) Providing any information 
not specifically requested but necessary for 
an agency to make.an informed decision 
about initiation of-a covered Federal action; 
(ii) technical discussions regarding the 
preparation of an unsolicited proposal prior 
to its official submission; and (iii) capability 


presentations by persons seeking awards 
- from 


an agency pursuant to the provisions of 
the Small Business Act, as amended iby 
Public Law 95-507, and -subsequent 
amendments. 

e. Only those services expressly authorized 
by subparagraph F.1 are permitted. 

2. Professional and technical services. 

a. The prohibition on the use of 
appropriated funds, in F.1.a, does not apply in 
the case of: {i) A, payment of reasonable 
compensation made to.an.officer er employee 
of a person requesting or receiving a 
Federal. action or an.extension, continuation, 
renewal, amendment, or modification of a 
covered Federal action, if payment is for 
professional or technical services rendered 
directly in the preparation, submission, or 
negotiation of any bid, proposal, or 
application for that Federal action or for 
meeting requirements imposed by or pursuant 
to law as a condition-for receiving that 
Federal action; (ii). any reasonable payment 
to a person, other than an officeror employee 
of a person requesting or receiving a covered 
Federal.action or an extension, continuation, 
renewal, amendment, or modification of a 
covered Federal action, if the payment is for 
professional.or technical services rendered 

y in the preparation, submission, or 
negotiation of any bid, praposal, or 
application for that Federal action or for 
meeting requirements imposed by or pursuant 
to law as a condition for receiving that 
Federal action. Persons other than officers or 
employees of a person requesting or receiving 
a covered Federal action include consultants 
and trade associations. 

‘b. For purposes of the provisions in F:2.a(i) 
of this subsection, “professional and 
technical services” shall be limited to advice 
and analysis directly applying any 
professional or technical discipline. For 
example, drafting ofa legal-document 
accompanying. bid or proposal by a lawyer 
is allowable. Similarly, technical advice 
provided by an engineer on the: performance 
or operational capability of a piece.of 
equipment rendered directly in the 
negotiation of a contract is allowable. 
However, communications with ‘the intent to 
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influence made by a palatal {such asa 


licensed lawyer) or a technical person (such 
as a licensed accountant)-ere not allowable 
under this section unless they provide advice 
and analysis directly applying ‘their 

professional or technical expertise.and untess 
the advice or analysis is rendered directly 
and solely in the preparation, submission or 
negotiation of a covered Federal action. Thus, 
for example, communications with the intent 
to influence made by a lawyer that.do not 
provide )ega) advice or analysis directhy and 
solely related to the legal aspects-of his or 
her client’s proposal, but generally advocate 
one proposal over another are not allowable 
under this section because the lawyer is not 


providing professionel legal services. 

larly, communications with the intent to 
eee made by an engineer providing an 
engineering analysis prior to the preparation 
or submission of a bid or,proposal are not 
allowable under this section since the 
engineer is providing ‘technical services but 
not directly in the pri on, submission or 
negotiation of a covered Federal action. 

c. Requirements imposed by or pursuant to 
law as a condition for receiving a covered 
Federal award incude those required by law 
or regulation and any other requirements in 
the actual award documents. 

d. Only those services expressly authorized 
Ore ek teenie 

The reporting requirements of 48 CFR 
oan shall not apply with respect to 
payments of reasonable compensation made 
to regularly employed. officers or employees 
of a person. 

3. Disclosure. 

a. The-Company shall file with that agency 
a disclosure form, OMB s form LLL, 
Disclosure of Lobbying Activities, if such 
person has made or has agreed to make.any 
payment using non-appropriated funds (to 
include profits from any covered Federal 
action), which would be prohibited, if paid 
for with appropriated funds. 

b. The Company shall file a disclosure form 
at the end of each calendar quarter in which 
there occurs any event that materially affects 
the accuracy of the information contained in 
any disclosure form previously filed by such 
person under this section. An event that 
materially affects the accuracy of the 
information reported includes—{i) A 
cumulative increase of $25,000 or more in the 
amount paid or expected to be paid for 
influencing or-attempting to influence a 
covered Federal-action; or {ii) A change in the 
person(s) or individual(s) influencing-or 
attempting to ‘influence a:covered Federal 
action;-or (iii) A change in the officer{s), 
employee(s), or Member{s)-contacted ‘to 
influence-or attempt to influence a covered 
Federal action. 

.c. The Company shall require the submittal 
of a certification, and if required, a disclosure 
form by any person-who requests or received 
any subcontract-exceeding $100;000 under the 
Federal contract. 

d. All subcontractor disclosure forms ‘(but 
no certifications) shall be forwarded from tier 
to tier until received ‘by the Company. The 
Company shall submit all disclosures ‘to FCIC 
at the end of the calendar quarter in which 
the disclosure form is submitted by the 
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subcontractor. Each subcontractor 
certification shall be retained in the 
subcontract file of the Company. 

4. Agreement. The company agrees not to 
make any payment prohibited by this 
Agreement. 

5. Cost allocability. Nothing in this section 
makes allowable or reasonable any costs 
which would otherwise be unallowable or 
unreasonable. Conversely, costs made 
specifically unallowable by the requirements 
in this section will not be made allowable 
under any other provision. 


IV. Suspension and Debarment 


The Company may be suspended or 
debarred in accordance with the procedures 
of FCIC in effect at the time this Agreement 
goes into effect or the time it was most 
recently renewed which ever is later. 


V. Member—Delegate 


No member of or delegate to Congress nor 
any resident commissioner will be admitted 
to any share or part of this Agreement or to 
any benefit that may arise thereform, except 
that this provision will not construed to apply 
to benefit from this Agreement that accrue to 
a corporation for its general benefit. Nor will 
this provision be construed to prohibit the 
solicitation of any application for the crop 
insurance from or sale of any crop insurance 
contract to a member of or delegate to 
Congress or a resident commissioner. 


VI. Discrimination 


The Company will not discriminate against 
any employee, applicant for employment, 
insured, or applicant for insurance because of 
race, color, religion, sex, age, physical 
handicap, or national origin. 


Vil. Disputes 


If the Company disputes action taken by 
FCIC under any provision of this Agreement, 
the Company may file a dispute with FCIC in 
accordance with the provisions of 7 CFR 
400.169. 


VIII. Set Off 


A. Subject to the provisions of A. 
respecting assignments and B. respecting 
liens, if the Company is indebted to FCIC, the 
amount of such indebtedness may be set off 
against the proceeds of this contract, if the 
Company is indebted to the United States for 
taxes and notice of lien has been filed in 
accordance with the provisions of the 
Internal Revenue Code of 1954 (26 U.S.C. 
6323) or any amendments thereof or 
modifications thereof or Notice of Levy has 
been served on the Department of Agriculiure 
or FCIC in accordance with the provisions of 
the Internal Revenue Code (26 U.S.C. 6331) 
against money payable to the Company or if 
the Company is indebted to any other agency 
of the United States, the amount of such 
taxes or debt may likewise be set off. 

B. Where an assignment has been made 
pursuant to the provisions of section IX the 
following provisions shall apply with respect 
to set offs: 

1. Notwithstanding the assignment, FCIC 
may set off: 

a. Any amoun’ due FCIC under the 
Agreement; 


b. Any amounts for which the Company is 
indebted to the United States for taxes for 
which a notice of lien was filed or a Notice of 
Levy was served in accordance with the 
provisions of the Internal Revenue Code of 
1954 (26 U.S.C. 6323), or any amendments 
thereto or modifications thereof, before 
acknowledgement by FCIC or receipt of the 
notice of assignment; and 

c. Any amounts, other than amounts 
specified in a. and b. of this paragaph due to 
FCIC or any other agency of the United 
States, if FCIC notified the assignee of such 
amounts to be set off at the time 
acknowledgement was made of receipt of 
notice of such assignment. 

2. Any indebtedness of the Company to any 
agency of the United States which cannot be 
set off under subparagraph a. of this 
paragraph may be set off against any amount 
payable under the Agreement which remains 
after deduction of amounts (including interest 
and other charges) owing by the Company to 
the assignee for which the assignment was 
made. 

C. Any amount due prior lien holders who 
have not executed a waiver shall be deducted 
prior to set off of any indebtedness referred 
to in subsection A. above. If a waiver of lien 
has been executed, and if the holder of the 
lien is named by the Company as payee on 
invoices or as assignee of claims for monies 
due under the Agreement to the Company, 
and indebtedness to any agency of FCIC 
under any transaction not under the 
Agreement may be set off against any 
amount due and payable under the 
Agreement which is in excess of the amount 
of such invoices or assignment. 

D. Set off as provided in this section shall 
not deprive the Company of any right it might 
otherwise have to contest the justness of the 
indebtedness involved in the set off action by 
administrative appeal or by legal action. 


IX. Assignment of Claims 


No assignment by the Company shall be 
made of the Agreement, or the rights 
thereunder, except that the Company may 
assign the proceeds of the Agreement to a 
bank, trust company, or other financing 
institution, including any Federal lending 
agency, or to a person or firm that holds a 
lien or encumbrance at the time of 
assignment, and, subject to the prior approval 
of FCIC, assignment may be made to any 
other person or firm: Provided, That such 
assignment shall be recognized only if and 
when the assignee thereof files with Agency 
written notice of the assignment together 
with a signed copy of the instrument of 
assignment. And, provided further, That and 
such assignment shail cover all amounts 
payable and not already paid under the 
Agreement, shall not be made to more than 
one party and shall not be subject to further 
assignment, except that any such assignment 
may be made to one party as agency or 
trustee for two or more parties participating 
in such financing. 


Appendix 2 


(Company Name) 
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Pian of Operation 
Reinsurance Year Beginning July 1, 1991 


This is the Plan of Operation (Plan) 
specified in the Standard Reinsurance 
Agreement between the Federal Crop 
Insurance Corporation (FCIC) and the above 
named Company (Company). The Plan is to 
be submitted by April 1st preceding each 
reinsurance year. If the Plan is not received 
by April 1st, FCIC reserves the right to 
terminate the Agreement. If the Plan is not 
approved by July 1st of the reinsurance year, 
policies written or renewed with sales closing 
dates between July ist and the date the Plan 
is approved will not be eligible for 
reinsurance. This Plan must contain the 
information requested herein. Documents 
requested herein, if copied, must be certified 
as a “true copy” by the person(s) authorized 
by the Board of Directors for the Company to 
enter into the Standard Reinsurance 


Agreement. 


Note: The company must file a new Plan 
for each subsequent reinsurance year. Failure 
by the Company to file a Plan for any 
subsequent reinsurance year, as required, 
may result in the suspension of the 
Company's authority to issue crop insurance 
contracts for reinsurance by FCIC. 


For easy reference, exhibits of documents, 
forms or other information should be 
numbered to correspond with the following 
paragraphs to which they pertain. 

1. The name, address, phone number, and 
tax identification number of the Company. 

2. The names, addresses and tax 
identification numbers of all other insurance 
companies who will issue multiple peril crop 
insurance contracts that are reinsured by the 
Company. Include the Company's 
organizational structure with supervisory 
lines of authority, (organizational chart). 

3. The names, phone numbers, and 
addresses of managing general agencies or 
other organizations, except as listed above, 
responsible for producing multiple peril crop 
insurance business. Include the Company's 
organizational structure with supervisory 
lines of authority, (organizational chart). 

4. If applicable, any and all contracts and/ 
or agreements which authorizes and 
empowers a managing general agency to 
secure insurance libability on behalf of the 
Company in producing multiple peril crop 
insurance business. 

5. The names, titles, addresses and 
telephone numbers of at least two persons 
designated by the Company as managers of 
the multiple peril crop insurance program. 
Each person will act as liaison or contact for 
the Company to the FCIC with regards to the 
MPCI book of business. 

6. The Company's most recent annual 
statements filed with the Insurance 
Department for the State in which the 
Company is domiciled. 

7. All licenses held by the Company under 
the insurance laws or regulations of any State 
or Insurance Department of the State in 
which the Company is producing MPCI 
business. 

8. The eleven financial ratios containea in 
the National Association of Insurers 
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Commissioners Insurance Regulatory 
Information System (IRIS). 

9. An estimate of the multiple peril crop 
insurance net book premium to be written in 
each State within the Standard Fund and 
Non-Standard Fund or any premiums written 
solely for premium subsidy expense 
reimbursement but not for reimbursement 
under the Agreement for the reinsurance year 
(Exhibit 9). 

10. The maximum reinsurable premium 
volume for the reinsurance year (this may be 
more than the total provided in Item 9). 


11. A list of the addresses and telephone 


numbers of offices other than the Company’s 
home office where original insurance 
documents relative to policyholder servicing, 
i.e. applictions, acreage reports, summaries of 
coverage, proofs of loss and similar 
documents WILL BE KEPT, including the 
names of the office managers and the 
territories covered. 

12. A list of the addresses and telephone 
numbers of offices other than the Company's 
home office where original insurance 
documents relative to policyholder servicing, 
i.e. applications, acreage reports, summaries 
of coverage, proofs of loss and similar 
documents WILL BE PROCESSED, including 
the names of the office managers and the 
territories covered. 

13. The names and addresses of 
organizations other than the Company that 
will provide the following services for the 
multiple peril crop insurance programs of the 
Company. 

a. File rates and forms. 

b. Prepare statistical reports for submission 
to FCIC. 

c. Provide training for loss adjusters. 

d. Provide training for sales personnel. 

e. Issue FCIC approved procedures. 

14. If applicable, the name and address of 
the organization, other than the Company, 
that will make payments to FCIC for the 
Company. . 

15. Declaration of the Company that it 
does/does not intend to place a portion of its 
net (after FCIC reinsurance) multiple peril 
crop insurance liability in the commercial 
reinsurance market. 

The following information is required by 
October 1, 1991. 

a. Name and principal of each reinsurer. 
b. The reinsurance treaties issued to the 
Company by the principal reinsurer(s) which 
outlines the description of the reinsurance(s) 
including type, attachment points and limits, 
aggregate limits, minimum deposit and 

variable premium rates. 

The subscription of each reinsurer to each 
such treaty, or reinsurance binder for each 
the reinsurer, the intermediary(ies), or 
broker(s) of reinsurance. 

16. The Company expense report as 
described in the Expense Reporting Form 
(Exhibit 16) for the previous accounting year 
prior to the reinsurance year of this 
agreement. An estimate of Company 
expenses as described in the Expense 
Reporting Form for the current reinsurarice 
year. The Company expense report will be 
required upon submission of the Plan each 
April 1st preceding the reinsurance year. 

17. The Quality Control (Self-Audit) Plan 
which includes a copy of the procedures and 


standards developed by the Company, or its 
service organization, adopted by the 
Company as its quality control (self-audit) 
procedure. This plan must meet the minimum 


' requirements and standards contained in 


Manual 14. 

The quality control (self-audit) plan must 
include the monitoring of producer 
certification, Company determination and 
verification of yield data or any other 
information used to establish insurance 
guarantees that meets the standards 
contained in manual 8 and Manual 14. 

18. The Training Plan which includes a 
summary outline of the training and 
certification programs utilized by the 
Company which evaluate the knowledge and 
competency of sales and loss adjustment 
personnel. This plan must meet the 
requirements and standards contained in 
Manual 14. 

19. The Company must submit an original 
of any previously approved and unapproved 
MPCI crop insurance forms, or form 
deviations which are utilized by the 


Company in selling servicing or loss adjusting 


its MPCI book of business. 

20. The Company must submit in 
accordance with section I. of the appendix, 
its assurance statement regarding 
Procurement Integrity. The statement must 
provide FCIC the assurance that 
requirements under this section are met. 

21. The Company must submit in 
accordance with section II. of the appendix, 


its assurance statement regarding a Drug Free 


Workplace. The assurance statement should 
include an outline of the Company's 
procedure to ensure that requirements of this 
section are met. 

22. The Company must submit in 
accordance with section III. of the Appendix, 
its assurance statement regarding Anti- 
Lobbying. OMB Form LLL, Disclosure of 
Lobbying Activities, must be filed with the 
FCIC in accordance with this section. 

23. The Company must submit in 
accordance with section VI. of the appendix, 
its assurance statement regarding 
Discrimination. The assurance statement 
should outline those minimum requirements 
and standards contained in Manual 14. 

24. The undersigned submits this Plan of 
Operation which attached exhibits and 
represents that all information contained 
herein is true and complete. The undersigned 
also represents that the Board of Directors 
has authorized Agreement and has 
authorized the undersigned to execute the 
same together with this Plan of Operation. 


The undersigned further acknowledges that 


the exhibits, reports, assurance statements, 
documents, contracts, treaties, or any other 
information requested herein is material for 
the determination by FCIC of the 
qualifications of the Company for 


participation in this reinsurance program, and 


that any misrepresentation herein may result 
in civil or criminal liability. 

Any changes in the Plan of Operation must 
be reported by the Company within fifteen 
days of receipt by FCIC. 


Submitted for the Company 


(signature) 


(name) 
(title) 


(date) 
Accepted and Approved for FCIC 


(signature) 


(name) 
(title) 
(date) 


Exhibit 9 to the Plan of Operation for the 
Reinsurance Year Beginning July 1, 1991 


(Company Name) 


ESTIMATED MPCI PREMIUMS 


Hampshire. 
New Jersey....... 


North Dakota .... 
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ESTIMATED MPC! PREemMiumMS—Continued 


Exhibit 16 


Federal Crop Insurance Corporation 


Reinsured Company Expense Reporting 
Form 


Name of Reinsured Company: 


Accounting Year: 
Beginning 
Ending 


Employee Relations and Welfare .. 
Other Miscellaneous Employee 
Overhead Costs. 


Subtotal—Employee Overhead 
Costs Directly Asssociated 
with MPCI Policies. 

Office and Administrative Costs 
Associated with MPC! Policies; 
Rent, Rent items and interest 


tion and Equipment interest. 


ated with MPCi Policies. 
Loss ae Expenses: 
Loss Adjustment Contractor Sal- 
aries. 


Loss Adjustment Contractor 
Travel {including per diem). 

Loss Adjustment Contractor 
Training. 

Other Miscellaneous Loss Ad- 
justment Expenses. 
Subtotal—Loss Adjustment Ex- 

penses. 

Amount of First Expense Reim- 
bursement Allowance Payment 
Received During This Reporting 
Period. 

Amount of Second Expense Reim- 
bursement Allowance Payment 
Received During This Period. 


[FR Doc. 91-4184 Filed 2-19-91; 3:39 pm] 
BILLING CODE 3410-08-m 


Forest Service 


Newberry Caidera Known Geothermal 
Resource Area (KGRA), Deschutes 
National Forest, Deschutes County, 
OR 


AGENCY: Forest Service, USDA. 
ACTION: Cancellation of an 


SUMMARY: The Department of 
Agriculture, Forest Service, has 
withdrawn its intent to prepare an 
environmental impact statement (EIS) 
for the Newberry Caldera KGRA on the 
Fort Rock Ranger District of the 
Deschutes National Forest, Deschutes 
County, Oregon. On November 5, 1990, 
Public Law 101-55 was signed. As a 
result, this Act established the 
Newberry National Volcanic Monument 
with provisions for the exchanges of 
geothermal lease rights and geothermal 


} lease sales. The need for an EIS to 


discuss whether to lease in the KGRA 
and what restrictions may apply to the 
lease area is not required now. 


environmental impact statement. 
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The notice of intent, published in the 
Federal Register of January 19, 1988 (52 
FR 1390) is hereby rescinded. 


FOR FURTHER INFORMATION CONTACT: 
Direct questions about this cancellation 
to Sally Collins, Minerals Staff Officer, 
or George Chesley, District Ranger, Fort 
Rock Ranger District, Deschutes 
National Forest, 1645 Highway 20 East, 
Bend, Oregon 97701, phone: (503) 388- 
2715. 


Dated: February 13, 1991. 
Richard A. Ferraro, 
Acting Regional Forester. 
[FR Doc. 91-4190 Filed 2-21-91; 8:45 am] 
BILLING CODE 3410-11-4 


Dry Smith, Jackpot X, Polk K, and Polk 
8 Timber Sales and Other Integrated 
Resource Projects, Gifford Pinchot 
National Forest, Lewis County, WA 


AGENCY: Forest Service, USDA. 


ACTION: Notice of intent to prepare an 
environmental impact statement. 


SUMMARY: The Forest Service, USDA, 
will prepare an environmental impact 
statement (EIS) to implement integrated 
resource projects including one or more 
timber sales within the Dry Smith, 
Jackpot X, and Polk Planning Areas. The 
EIS will tier to the 1990 Land and 
Resource Management Plan (Forest 
Plan) for the Gifford Pinchot National 
Forest, which provides the overall 
management direction for the area. The 
Forest Service proposed action will be 
in compliance with this direction. The 
planning area is located on the 
Packwood and Randle Ranger Districts, 
within the Middle Cowlitz, Upper 
Cowlitz and Middle Cispus NFS 
watersheds, encompassing an area 
known as the Pompey Roadless Area. 
The 28,700-acre area is located within a 
three-hour drive from the Portland, 
Oregon-Vancouver, Washington, and 
Seattle-Tacoma, Washington 
metropolitan areas. The area presently 
receives a low level of recreational use 
except for hunting and firewood 
gathering. The Forest Service proposal 
includes: Harvesting 6 to 15 million 
board feet (MMBEF) of timber from four 
timber sales; development of associated 
road systems of 1.5 to 10 miles of new 
roads; possible fuel reduction and site 
preparation treatments; reforestation of 
all harvested acres plus possible 
removal of and reforestation of 80 year 
old unproductive stands; and other 
integrated resource projects [trail and 
trailhead construction, fish habitat 
improvements, wildlife habitat 
improvements). Implementation of the 
preposed action is planned for June 
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1992. To initiate additional public 
involvement (scoping) for this proposal, 
the Ranger Districts will mail an 
overview of this proposed action to 
those who participated in previous 
scoping efforts connected with the Polk 
and Dry Smith Planning Areas, and to 
those who provided related comments to 
the draft Forest Plan. The Gifford 
Pinchot National Forest invites written 
comments on the scope of the analysis. 
The Forest Service gives notice of this 
analysis and decision making process so 
that interested and affected agencies, 
organizations, or individuals are aware 
of how they may participate and 
contribute to the planning process and 
the final decision. 


DATES: Comments concerning the scope 
and implementation of this proposal 
should be received by March 15, 1991. 


ADDRESSES: Send written comments and 
suggestions concerning the management 
of this area to Randy Shepard, District 
Ranger, Packwood Ranger District, P.O. 
Box 559, Packwood, Wa 98361. 

FOR FURTHER INFORMATION CONTACT: 
Direct questions and comments about 
the proposed action and EIS to Phil 
Christy, Project Leader, Packwood 
Ranger District, P.O. Box 559, Packwood, 
WA 98361; phone (206) 494-5515. 
SUPPLEMENTARY INFORMATION: The 
Forest Plan allocates the Dry Smith 
Planning Area into seven management 
areas: (1) Unroaded Recreation—40% 
(no timber harvest); (2) Deer and Elk 
Winter Range—6 percent (limited timber 
harvest); (3) Mountain Goat Summer 
Range—7 percent (limited timber 
harvest); (4) Mountain Goat Winter 
Range—17 percent (limited timber 


FOREST PLAN ACTiviTy SCHEDULES 


Timber sale schedule 


Abbreviations used above: T = Township; N = North; R = Range; E = East. 


The Dry Smith Planning Area contains 
most of the undeveloped acres that were 
originally part of the 23,530 acre Pompey 
Roadless Area, considered, but not 
selected, for wilderness designation in 
the Washington Wilderness Act of 1984. 
Under the selected alternative in the 
Forest Plan, 11,130 acres were 
designated as Unroaded Recreation 
without timber harvest. Some additional 
areas were proposed to be protected in 
Pine Marten and Pileated Woodpecker 
habitat. A number of Pompey-related 
comments were received in response to 
the draft Forest Plan in 1987. The 
majority of commenters were opposed 
to activities that would change the 
roadless character of the entire area. 

The Packwood District began scoping 
efforts in 1989 for the Dry Smith and 
Jackpot X Timber Sales. The Randle 
District began scoping efforts in 1983 for 
the Polk K Timber Sale (a thinning) and 
in 1987 for the Polk 8 Timber Sale. These 
scoping efforts were prior to the 
decision to prepare an EIS. 

This scoping identified, thirteen 
general issues which covered the 
potential effects that proposed 
management activities would have on: 
(1) Integrity of the inventoried roadless 
area; (2) water quality and fish habitat; 
(3) visual quality of the area as viewed 


from State Highway 12 and the existing 
trail system; (4) short and long-term site 
productivity; (5) big game habitat 
conditions; (6) local timber supply and 
economic stability; (7) riparian area 
protection; (8) slash diposal incluidng air 
quality, visual impacts, and 
wastefulness to wood resource; (9) trail 
maintenance, expansion, and protection; 
(10) impacts to Threatened, Endangered, 
or Sensitive species including the 
Northern Spotted Ow}; (11) the 
economic viability of a project in this 
area; (12) soil stability; and (13) 
fragmentation of mature and old growth 
habitat. 

A range of project alternatives will be 
considered, including a no-action 
alternative. One alternative will 
consider maximizing timber production 
opportunities. One will consider mostly 
using aerial logging systems to maintain 
the future options of allocating the area 
to non-roaded use. One alternative may 
consider the option of preroading the 
Smith, Kilborn and/or Dry Creek 
drainages. At least one alternative will 
consider minimizing the fragmentation 
of existing old growth forests. 

Additional mailing will coincide with 
the publication of this notice. Public 
response to the mailing will serve the 


District in identifying those who wish to 
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harvest); (5) Pileated Woodpecker or 
Pine Marten habitat—3 percent (no 
timber harvest); (6) Visual Emphasis—6 
percent (limited timber harvest); and (7) 
Timber Production—20 percent (full 
timber harvest). In summary, 43 percent 
is allocated to no timber harvest, 37 
percent to limited timber harvest, and 20 
percent to full timber harvest. 
Appendix A of the Forest Plan 
contains activity schedules for various 
types of projects for the Forest. These 
activities listed here are excerpts from 
appendix A that apply to the Dry Smith 
Planning Area or are proposed trail 
construction under the Forest Plan. 
Project scoping and analysis will 
determine the actual range of activities 
and outputs for the various alternatives. 


Trail construction/activity 


be kept informed and involved with the 
planning process. Periodic newsletters 
will be used to outline development of 
the proposal. A series of field trips and 
public meetings may be held, depending 
on interest, in the upcoming year to keep 
the public informed of our progress and 
to discuss issues. No meetings have 
been scheduled at this time. 

The Forest Service is seeking 
information, comments, and assistance 
from other agencies, organizations, or 
individuals who may be interested in or 
affected by the proposed project. This 
input will be used in preparation of the 
draft EIS. 

The draft EIS is expected to be filed 
with the Environmental Protection 
Agency (EPA) and to be available for 
public review by December 1991. At the 
time, copies of the draft EIS will be 
distributed to interested and affected 
agencies, organizations, and members of 
the public for their review and comment. 
EPA will publish a notice of availability 
of the drafts EIS in the Federal Register. 
The comment period on the draft EIS 
will be 45 days from the date the EPA 
notice appears in the Federal Register. it 
is important that those interested in the 
management of the Gifford National 
Forest participate at that time. 
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The Forest Service believes it is 
important to give reviewers notice at 
this early stage of several court rulings 
related te public participation in the 
environmental review process. First, 
reviewers of a drafi EIS must structure 
their participation in the environmental 
review of the proposal so that it is 
meaningful and alerts an agency to the 
reviewer's position and contentions. 
Vermont Yankee Nuclear Power Corp. 
v. NRDC 435 U.S. 519, 633 (1978). Also, 
environmental objections that could be 
raised at the draft EIS stage but that are 
not raised until after completion of the 
final EIS may be waived or dismissed by 
courts. City of Angoon v. Hodel, 803 f. 
1016, 1022 {9th Cir. 1986) and Wisconsin 
Heritages, inc. v. Harris, 490 F. supp. 
1334, 1338 (E.D.Wis. 1980). Because of 
these court rulings, it is very important 
that those interested in this proposed 
action participate by the close of the 45- 
day comment period so that substantive 
comments and objections are made 
available to the Forest Service at a time 
when it can meaningfully consider them 
and respond to them in the final EIS. 


To assist the Forest Service in 
identifying and considering issues and 
concerns on the proposed action, 
comments on the draft EIS should be as 
specific as possible. It is also helpful if 
comments refer to specific pages or 
chapters of the draft EIS. Comments 
may also address the adequacy of the 
draft EIS or the merits of the 
alternatives formulated and discussed in 
the EIS. (Reviewers may wish to refer to 
the Council on Environmental Quality 
Regulations for implementing the 
procedural provisions of the National 
Environmental Policy Act at 40 CFR 
1503.3 in addressing these points.) 


The final EIS is scheduled for 
completion by April, 1992. In the final 
EIS, the Forest Service is required to 
respond to substantive comments 
received during the comment period for 
the draft EIS. Ted Stubblefield, Forest 
Supervisor, is the Responsible Official. 
He will decide which, if any, of the 
proposed project alternatives will be 
implemented. His decision and reasons 


for the decision will be documented in 
the Record of Decision, which will be 


subject to Forest Service Appeal 
Regulations (36 CFR Part 217). 


Dated: February 15, 1991. 
Nancy Graybeal, 
Acting Forest Supervisor. 
(FR Doc. 91-4191 Filed 2-21-91; 8:45 am] 


BILLING CODE 3410-14-m 


Lafferty Timber Sale, Wenatchee 
National Forest, Chelan County WA 


AGENCY: Forest Service, USDA. 


ACTION: Notice of intent to prepare an 
environmental impact statement. 


SUMMARY: The Forest Service, USDA, 


will prepare an environmental impact 
statement (EIS) to analyze and disclose 
the environmental impacts of a site- 
specific proposal for the Lafferty Timber 
Sale. The project is located within the 
Slide Ridge Roadless Area in the First 
Creek drainage on the Chelan Ranger 
District of the Wenatchee National 
Forest. The purpose of the EIS will be to 
develop and evaluate a range of 
alternatives for timber harvest and road 
construction levels. The alternatives will 
include a no action alternative, 
involving no harvest or construction, 
and additional alternatives to respond 
to issues generated during the scoping 
process. The proposed project will be in 
compliance with the direction in the 
Wenatchee National Forest Land and 
Resource Management Plan which 
provides the overall guidance for 
management of the area and the 
proposed projects for the next ten years. 
This Forest Service proposal is 
scheduled in the Forest Plan for a fiscal 
year 1991 timber sale. The agency 
invites written comments on the scope 
of this project. In addition, the agency 
gives notice of this analysis so that 
interested and affected people are 
aware of how they may participate and 
contribute to the final decision. 

DATES: Comments concerning the scope 
and implementation of this proposal 
must be received by March 27, 1991. 
ADDRESSES: Submit written comments 
and suggestions concerning the scope of 
the analysis to Al Murphy, District 
Ranger, Chelan Ranger District, P.O. Box 
189, Chelan, WA 98816. 

FOR FURTHER INFORMATION CONTACT: 
Questions and comments about this EIS 
should be directed to Darlene Robbins, 
Presale Forester, Entiat Ranger District, 
P.O. Box 476, Entiat, WA 98822; phone 
(509) 784-1511. 

SUPPLEMENTARY INFORMATION: The 
Lafferty Timber Sale is displayed in the 
Wenatchee National Forest Land and 
Resource Management Plan, page A-33, 
as a portion of the Grade Helo Timber 
Sale. The major issues that have been 
identified to date reflect timber harvest, 
water quality, and soil stability 
concerns. This proposed sale area is 
within the Slide Ridge Roadless Area. 
The proposed action involves 
approximately 1.2 million board feet of 
timber and ao road construction, on 204 
acres of harvest in a 3,000 acre planning 
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area. Some forested areas in the 
planning area are unoccupied spotted 
owl habitat outside of Habitat 
Conservation Areas. 

Public participation will be especially 
important at several points during the 
analysis. The Forest Service will be 
seeking information, comments, and 
assistance from Federal, State, and local 
agencies, and other individuals or 
organizations who may be interested:in 
or affected by the proposed actions. 
This information will be used in 
preparation of the draft EIS. The scoping 
process includes: 

1. Identifying potential issues. 

2. Identifying issues to be analyzed in 
depth. 

3. Eliminating insignificant issues or 
those which have been covered by a 
relevant previous environmental 
process. 

4. Exploring additional alternatives. 

5. Identifying potential environmertal 
effects of the proposed action and 
alternatives {i.e. direct, indirect, and 
cumulative effects and connected 
actions). 

6. Determining potential cooperating 
agencies and task assignments. 

The draft EIS is expected to be filed 
with the Environmental Protection 
Agency [EPA) and to be available for 
public review of April 1991. At that time, 
copies of the draft EIS will be 
distributed to interested and affected 
agencies, organizations, and members of 
the public for their review and comment. 
EPA will publish a notice of availability 
of the draft EIS in the Federal Register. 

The comment period on the draft EIS 
will be 45 days from the date the EPA 
notice appears in the Federal Register. It 
is very important that those interested in 
the management of the Wenatchee 
National Forest participate at that time. 

To assist the Forest Service in 
identifying and considering issues and 
concerns on the proposed action, 
comments on the draft EIS should be as 
specific as possible. it is also helpful if 
comments refer to specific as possible. It 
is also helpful if comments xrfer to 
specific pages or chapters of t:° draft 
EIS. Comments may also address the 
adequacy of the draft EIS or the merits 
of the alternatives formulated and 
discussed in the statement. (Reviewers 
may wish to refer to the Council on 
Environmental Quality Regulations for 
implementing the procedural provisions 
of the National Environmental Policy 
Act at 40 CFR 1503.3 in addressing these 
points). 

The Forest Service believes it is 
important to give reviewers notice at 
this early stage of several court rulings 
related to public participation in the. 
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environmental review process. First, 
reviewers of a draft EIS must structure 
their participation in the environmental 
review of the proposal so that it is 
meaningful and alerts an agency to the 
reviewer's position and contentions. 
Vermont Yankee Nuclear Power Corp. 
v. NRDC, 435 U.S. 519, 553 (1978). Aiso, 
environmental objections that could be 
raised at the draft EIS stage but that are 
not raised until after completion of the 
final EIS may be waived or dismissed by 
the courts. City of Angoon v. Hodel, 803 
f. 2d 1016, (9th Cir, 1986) and Wisconsin 
Heritages, Inc. v. Harris, 490 F. Supp. 
1334, 1338 (E.D. Wis. 1980). Because of 
these court rulings, it is very important 
that those interested in this proposed 
action participate by the close of the 
comment period so that substantive 
comments and objections are made 
available to the Forest Service at a time 
when it can meaningfully consider them 
and respond to them in the final EIS. To 
_ assist the Forest Service in identifying 
and considering issues and concerns on 
the proposed action, comments on the 
draft EIS should be as specific as 
possible. 

The final EIS is scheduled to be 
completed by July 1991. In the final EIS, 
The Forest Service is required to 
respond to comments and responses 
received during the comment period that 
pertain to the environmental 
consequences discussed in the draft EIS 
and applicable laws, regulations, and 
policies considered in making the 
decision regarding this proposal. Al 
Murphy, District Ranger, Chelan Ranger 
District, Wenatchee National Forest, is 
the responsible official. As the 
responsible official he will document the 
decision and reasons for the decision in 
the Record of Decision. That decision 
will be subject to Forest Service appeal 
regulations (36 CFR part 217). 

Dated: February 12, 1991. 

Al Murphy, 

District Ranger. 

[FR Doc. 91-4189 Filed 2-21-91; 8:45 am] 
BILLING CODE 3410-11-M 


Soil Conservation Service; Cane 
Valley Watershed, KY 


AGENCY: Soil Conservation Service. 


ACTION: Notice of availability of a 
finding of no significant impact. 


SUMMARY: Pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 


notice that an environmental impact 
statement is not being prepared for Cane 
Valley Watershed, Adair, Green, and 
Taylor Counties, Kentucky. 


FOR FURTHER INFORMATION CONTACT: 
Billy W. Milliken, state conservationist, 
Soil Conservation Service, room 305, 333 
Waller Avenue, Lexington, Kentucky 
40504, telephone (606) 233-2749. 


SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Billy W. Milliken, state 
conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The project addresses excessive soil 
erosion damage to cropland, 
pastureland, and woodland; 
sedimentation of drainage ditches and 
streams; and water quality of Caney 
Fork Creek. This plan also targets 
financial and technical assistance to 
limited resource and minority farmers. 
The planned works of improvement 
include conservation practices and 
systems installed on 1,600 acres of 
cropland, renovation of 400 acres of 
grassland, and livestock exclusion on 
350 acres of woodland. In addition, 125 
acres of critically eroding woodland will 
be planted to trees, and 5,500 feet of 
stream banks and riparian zones will be 
protected from grazing. 

The notice of a finding of no 
significant impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
federal, state, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. 

Basic data developed during the 
environmental assessment are on file 
and may be reviewed by contacting 
Archie D. Weeks, planning staff leader. 

No administrative action on 
implementation of the proposal will be 
taken until 30 days after the date of this 
publication in the Federal Register. 


(This activity is listed in the Catalog of 


Federal Domestic Assistance under No. 
10.904—Watershed Protection and Flood 


Prevention—and is subject to the provisions 
of Executive Order 12372 which requires 
intergovernmental consultation with State 
and local officials.) 

Dated: February 13, 1991. 
Billy W. Milliken, 


State Conservationist. 
[FR Doc. 91-4209 Filed 2-21-91; 8:45 am] 


BILLING CODE 3410-16-M 


Douglas Watershed, WY 


AGENCY: Soil Conservation Service, 
USDA. 


ACTION: Notice of deauthorization of 
Federal funding. 


SUMMARY: Pursuant to the Watershed 
Protection and Flood Prevention Act, 
Public Law 83-566, and the Soil 
Conservation Service Guidelines (7 CFR 
622), the Soil Conservation Service gives 
notice of the deauthorization of Federal 
funding for the Douglas Watershed 
project, Converse County, Wyoming, 
effective on November 16, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Frank S. Dickson, State Conservationist, 
Soil Conservation Service, 100 East B 
Street, room 3124, Casper, Wyoming 
82601, telephone 307-261-5201. 


(Catalog of Federal Domestic Assistance 
Program No. 10.904, Watershed Protection 
and Flood Prevention. Office of Management 
and Budget Circular No. A-95 regarding State 
and local clearinghouse review of Federal 
and federally assisted programs and projects 
is applicable) : 

Dated: February 11, 1991. 

Thomas E. Jewett, 

State Conservationist. 

[FR Doc. 91-4208 Filed 2-21-91; 8:45 am] 
BILLING CODE 3410-16-M 


DEPARTMENT OF COMMERCE 


Agency Information Collection Under 
Review by the Office of Management 
and Budget (OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: Economic Development 
Administration. 

Title: Economic Evaluation of the 
Public Works Program. 

Form number: None. OMB Number is 
pending. 

Type of request: New. 

Burden: Grantee Survey: 300 
respondents and 375 reporting hours. 
Average hours per response is 1.25 
hours. Project User Survey: 720 
respondents and 180 reporting hours. 
Average hours per response is .25 hours. 

Needs and uses: The purpose of the 
surveys is to determine the economic 
effectiveness and overall performance of 
the Public Works Program. The results 
are intended to assist program officials 
in strengthening the Program’s ability to 
assist economically distressed 


communities. 
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Affected public: State and loca) 
governments and firms. 

Frequency: One time. 

Respondent's obligation: Voluntary. 

OMB desk officer: Marshall Mills, 
395-7340. 

Copies of the above information 


collection proposal can be obtained by 


calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 


Department of Commerce, room 5327, 
14th and Constitution Avenue, NW., 


Washington, DC 20230. 
Written comments and 
recommendations for the proposed 


information co’!ection should be sent to 
Marshall Miils, OMB Desk Officer, room 


3208, New Exec: tive Office Building, 
Washington, DC °0503. 


Dated: February 3, 1991. 
Edward Michals, 
Departmental Glear ‘nce Officer, Office of 
Management and O  2anization. 
[FR Doc. 91-4193 Fi 2d 2-21-91; 8:45 am] 


BILLING CODE 3510-C\: -M 


Agency Information Collection Under 
Review by the Office of Management 


and Budget |OMB) 


DOC has submitted to OMB for 


clearance the following proposal for 
collection of information under the 


Provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: Bureau of Economic Analysis. 

Title: Defense Research, 
Development, Test, and Evaluation, 
Tndex Data Requirements. 

Form number: Agency—NA; OMB# 
0608-0033. 

Type of request: Extension of the 
expiration date of a currently approved 
vollection. 

Burden: 100 respondents; 700 reporting 
hours. Average time per response is 7 
hours. 

Needs and uses: The survey collects 
data for vse in eslimaling constan\- 
dollar purchases of contractural 
research and development by the 
Department of Defense. These estimates 
are used in the compilation of the gross 
nadiona) product of the Wnited States. 

A fected, public: Business or other for- 
profit institutions, 


Frequency: Quarterly. 
Respondent's obligation: Voluntary. 


OMB desk officer: Marsha)) M))s, 
395-7340. ‘ 

Capies af the ahove information 
collection proposal can be obtained by 
calling or writing DOC Clearance 


Officer, Edward Micha)s, |202) 377-3271, 


Department of Commerce, room 5327, 


14th and Constitution Avenue, NW, 
Washington, DC 20230. 


Written comments and 
recommendations for the proposed 
information collection should be sent to 
Marshal] Mills, OMB Desk Officer, room 


3208, New Executive Office Building, 


Washington, DC 20503. 

Dated: February 15, 1991. 
Edward Michals, 
Departmental Clearance Officer, Office of 
Management and Organization. 
[FR Doc. 91-4194 Filed 2-21-91; 8:45 am] 
BILLING CODE 3510-CW-M 


Bureau of Export Administration 


Electronic Instrumentation Technical 
Advisory Committee; Meeting 


Canceliation 


This document cancels the following 
meeting: 


Federal Register citation of previous 
announcement: p. 4970, February 7, 


1991. 

Previously announced time of meeting: 9 
a.m., March 6 and 7, 1991. 
Dated: February 15, 1991. 

Betty Ferrell, 


Director, Technical Advisory Committee Unit. 
[FR Doc. 91-4131 Filed 2-22-91; 8:45 am] 


BILLING CODE 3510-OT- 


WCTL Implementation Technical 
Advisory Committee; Partially Closed 
Meeting 


A meeting of the MCTL / 
Implementation Technical Advisory 
Committee will be held March 13, 1991 
at 9:30 a.m.,.in the Herbert C. Hoover 


Building, room 1619-F, 14th Street and 
Constitution Avenue, NW., Washington, 


OG. The Gammittee advises the Office 


of Technology and Policy Analysis in 
the implementation of the Militarily 


Critica) Technologies List |MCT1) into 
the Export Administration Regulations 
as needed. 


Agenda: General Session 


4. Opening Remarks by the Chairman. 


2. Introduction of Members and 
Visitors. 


3. Presentation of Papers or Comments 
by the Public. 


&. Review of Work Plan Projects. 


5. NRC Report on Current Programs 
on Non-proliferation and National 


Security Export Controls. 
6. Update on Non-proliferation 


Control Regulations. 
7. Update on Core List. 
Executive Session 


8. Discussion of matters properly 


Classified under Executive Order 12358, 
dealing with the U.S. and COCOM 
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contro) programs and strategic criteria 
related thereto. 


The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting. However, in order to 
facilitate distribution of public 
presentation materials to the Committee 
members, the Committee suggests that 
you forward your public presentation 


materials two weeks prior to the 
meeting to the below listed address: Ms. 


Ruth D, Fitts, TAG Unit/OTPA/EA/ 
BXA, room 4069A, U.S. Department of 
Commerce, 14th & Constitution Ave., 
NW., Washington, DC 20230 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on December 28, 
1990, pursuant to section 10{d) of the 
Federal Advisory Committee Act, as 


amended, that the series of meetings or 
portions of meetings of the Committee 


and of any Subcommittee thereof, 
dealing with the classified materials 


listed in 5 U.S.C. 552b(c)(1) shall be 


exempt from the provisions relating to 
public meetings found in section 10 


{a){1) and {a)(3), of the Federal Advisory 


Committee Act. The remaining series of 
meetings or portions thereof will be 
open to the public. 

A copy of the Notice of Determination 


to close meetings or portions of meetings 
of the Committee is available for public 


inspection and copying in the Central 


Reference and Records Inspection 
Facility, room 6628, U.S. Department of 


Commerce, Washington, DC. For further 
information or copies of the minutes call 


Ruth D. Fitts, 202-379-4959. 
Dated: February 15, 1991. 
Betty A. Ferre), 


Oirector, Technical Advisory Committee Unit. 


Office of Technology and Policy Analysis. 


[FR Doc. 91-4196 Filed 2-21-91; 8:45 am] 
BILLING GODE 3510-0T- 


\nternationa) Trade Administration 
(C-35 1-406] 


Certain Round Shaped Agricu(turaf 


Tage Tools From Brazih Preliminary 


Results of Countervailing Duty 
Administrative Reviews 


aGencvy: International Trade 


Administration/import Administration, 


Department of Commerce. 





Federal Register / Vol. 56, No. 36 } Friday, February 22, 1991 } Notices 


ACTION: Notice of preliminary results of 
countervailing duty administrative 


_ Yeviews. 


SUMMARY: The Department of 
Commerce has conducted 
administrative reviews of the 


countervailing duty order on certain 


round shaped agricultural tillage tools 
from Brazil. We preliminarily determine 


the net subsidy to be zero for one firm 
and 1.19 percent ad va/orem for all other 


firms for the period January 1, 1987 
through December 31,:1987, and zero for 
one firm and 1.06 percent ad valorem for 
all other firms for the period January 1, 
1988 through December 31, 1988. We 


invite interested parties to comment on 
these preliminary results. 

EFFECTIVE DATE: February 22, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Anne Driscoll, Elizabeth Levy or 
Michael Rollin, Office of Countervailing 
Compliance, International Trade 


Administration, U.S. Department of 


Commerce, Washington, DC 20230; 
telephone: (202) 377-5260. 


SUPPLEMENTARY INFORMATION: . 


Background 

On September 30, 1988, and October 6, 
1989, the Department of Commerce (the 
Department) published in the Federal 
Register notices of “Opportunity to 
Request Administrative Review” (53 FR 
38314 and 54 FR 41317} of the 


countervailing duty order on certain 
round shaped agricultural tillage tools 


from Brazil (50 FR 42743; October 22, 


1985) for the periods January 1, 1987 
through December 31, 1987, and January 


‘1, 1988 through December 31, 1988, 


respectively. On October 31, 1988, 
Baldan Implementos Agricolas S.A. and 
Marchesan Implementos e Maquinas 
Agricolas “TATV” S.A., requested an 
administrative review covering the 
period January 1, 1987 thro 

December 31, 1987. We initiated the 


review on December 5, 1988 (53 FR 
48951). On October 31, 1989, Baldan 


\mplementos Agricolas $.A., requested 


an administrative review for the period 


[anuary 1, 1986 through December 31, 
1988. We initiated the review on 
November 20, 1989 (54 FR 48010). The 


Department has now conducted these 


reviews in accordance with section 751 


of the Tariff Act of 1930, as amended 


(the Tariff Act). These are the first 
administrative reviews since the 


pubjication of the order. 
Scope of Review 

The United States, under the auspices 
of the Customs Cooperation Council, has 


developed a system of tariff 


classification based on the international 


harmonized system of Customs 
nomenclature. On January 1, 1989, the 
United States fully converted to the 
Harmonized Tariff Schedule (HTS)}, as 
provided for in section 1201 et seq. of 
the Omnibus Trade and 
Competitiveness Act of 1988. All 
merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after that date is now classified solely 
according to the appropriate HTS item 
number(s). 

Imports covered by this review are 
shipments of certain round shaped 
agricultural tillage tools (discs) with 
plain or notched edge, such as colters 
and furrow-opener blades. During the 


review period, such mechandise was 
classified under item numbers 666.0015, 


666.0020, 688.0050, 666.0060, 866.0085 and 
666.0075 of the Tariff Schedules of the 
United States Annotated (TSUSA). This 


merchandise is currently classifiable 
under HTS item numbers 8432.21.00, 


8432.29.00, 8432.80.00 and 8432.90.00. The 
TSUSA and HTS item numbers are 
provided for convenience and Customs 
purposes. The written description 
remains dispositive. 

The reviews cover the periods January 
1, 1987 through December 31, 1987 and 


January 1, 1988 through December 31, 
1988, and thirteen programs. 


Analysis of Programs 


(1) CACEX Preferential Working 


Capital Financing for Exports 


Under this program, the Department 
for Foreign Commerce (CACEX} of the 
Banco do Brasil provides short-term 
working capital financing to exporters at 


preferential rates. The loans have a term 


of one year or less. ; 

On May 2, 1985, Resolution 1009 made 
CACEX working capital financing 
available through commercial banks at 
prevailing market rates, with interest 
due at ma turity. It authorized the Banco 
do Brasil to pay the lending institution 
an “equalization fee,” or rebate, of up to 
15 percentage points of the commercial 


interest rate, which the lending 
institution could pass on to borrowers. 


In addition, the [OF (a general tax on 


financial transactions) does not apply to 
these loans. 


Since the interest charged on CACEX 
export financing under Resolution 1009 
is at prevailing market rates, this 


program would not be countervailable 
absent the equalization fee and the 


exemption from the OF. Therefore, the 
interest differential for those loans is 


equal to the equalization fee plus the 1.5 
percent IOF. Because this program 
provides financing at preferential rates 


on)y to exporters, we preliminarily 


determine that it is countervailable. 
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We consider the benefit from loans to 
occur when the borrower makes the 


interest payments. During both review 
periods, three agricultural tillage tool 


exporters made interest payments on 
CACEX loans. For those loans, we 
multiplied the interest differential by the 
loan principal. We allocated the result 
over each firm’s total exports and then 


weight-averaged the benefits by each 


firm’s share of exports of the subject 
merchandise to the United States. On 
this basis, we preliminarily determine 
the benefit from this program to be zero 


for Semeato, and 0.94 percent ad 
va/orem for all other firms for the period 
January 1, 1987 through December 31, 
1987, and zero for Semeato, and 0.99 
percent ad valorem for all other firms 


for the period January 1, 1988 through 
December 31, 1988. 

This program was terminated, 
effective August 30, 1990, by Central 
Bank Resolution 1744. For purposes of 
the cash deposit of estimated 
countervailing duties, we preliminarily 
determine the benefit from this program 


to be zero for all firms. 


(2) Income Tax Exemption for Export 


Earnings 


Under this program, exporters of 
agricultural tillage tools are eligible for 
an exemption from income tax on the 
portion of their profits attributable to 
exports. The exporter calculates the tax- 
exempt portion of profit based on the 
ratio of export revenue to total revenue. 
Because this program provides tax 
exemptions that are limited to exporters, 
we preliminarily determine that it is 
countervailable. 

The nominal corporate tax rate in 


Brazil in 1987 and 1988 was 35 percent. 


However, Brazilian tax law permits all 
companies to reduce their income taxes 


by investing vp to 26 percent of their tax 
liability in specified companies and 
funds, These tax credits effectively 
reduce the nominal 35 percent corporate 
tax rate. The four agricultural tillage tool 
exporiers tha} claimed this exemption 
on their tax returns filed for 1987 and : 
1988 invested in the specified companies 
and funds, and their effective tax rate 
was lower than the nominal 35 percent 
rate during the periods of review. 

We calculated the effective tax rate 
for each firm by dividing the net tax 
liability by taxable profit. We calculated 
the benefit by multiplying the amount of 
tax-exempt profit by the effective tax 
rate and allocating the result over each 
firm’s total exports, We then weight- 


averaged the benefits by each firm's 
share of exports of the subject 


merchandise to the United S!-tes. On 


this basis, we preliminarily determine 





the benefit from this program to be zera 
for Semeata, and 4.25 percent ad 
va/orem for all other firms for the period 
January 1, 1987 through December 31, 
1987, and zero for Semeato, and 0.07 
percent ad va/orem for all ather firms 
for the period January 1, 1988 through 
December 31, 1988. 

Decree Law 8034 of April 12, 1990 
eliminated this tax exemption and 
established a prevailing tax rate of 30 
percent for domestic and export 
earnings for year of assessment 1991 
(year basis 1990). For purposes of the 
cash deposit of estimated countervailing 
duties, we preliminarily determine the 


benefit from this program to be zero for 
all firms. 


{3) Other Programs 

We also examined the following 
programs and preliminarily determine 
that the exporters of the subject 
merchandise did not use them during the 
review periods: 

A. Export Credit Premium for IPI/ 
Portaria 176) 84. 

B. Preferential Export Financing under 
CIC-OPCRE of the Banco do Brasil. 

C. Preferential Financing for Industrial 
Enterprises by the Banco do Brasil (FST 
and EGF )oans). 

D. Reductions of Taxes and Import 
Duties under Decree Law No. 77.065 
through BEFIEX and CIEX. 

E. Preferential Financing for National 
Trading Companies Under Resolution 
883 of the Banco Central do Brasil. 

F. Accelerated Depreciation for 
Brazilian-Made Capital Goods. 

G. Preferential Financing under 
Resolution 68 and 509 through FINEX. 

H. Preferential Financing under 
Resolution 578/83 through FUNPAR. 

I. Preferential Financing under FINEP. 

J. Preferential Financing under 
Resolution 579/83 through PROEX and 
PROSIM. 

K. Preferential Financing for the 
Storage of Merchandise Destined for 
Export under Resolution 330/Portaria 
130 of the Banco do Brasil. 


Preliminary Results of Review 


As a result of our review, we 
preliminarily determine the net subsidy 
to be zero for Semeato, and 1.19 percent 
ad valorem for all other firms for the 
period January 1, 1987 through 
December 31, 1987, and zero for 
Semeato, and 1.06 percent ad valorem 
for all other firms for the period January 
1, 1988 through December 31, 1988. 

Therefore, the Department intends to 
instruct the Customs Service to 
liquidate, without regard to 
countervailing duties, shipments of this 
merchandise from Semeato, and to 
assess countervailing duties of 1.19 


percent of the f.o.b. invoice price on all 
ather shipments of the subject 
merchandise exported on or after 
January 1, 1987 and on or before 
December 31, 1987. The Department also 
intends to instruct the Customs Service 
{o liquidate, without regard to 
countervailing duties, shipments of this 
merchandise from Semeato, and to 
assess countervailing duties of 1.06 
percent of the f.o.b. invoice price on ail 
other shipments of the subject 
merchandise exported on or after 
January 1, 1986 and on or before 
December 31, 1988. 

Further, the Department intends to 
instruct the Customs Service to waive 
the collection of cash deposits of 
estimated countervailing duties on all 
shipments of the subject merchandise 
from Brazil enterd, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of the final 
results of this administrative review. 

Parties to the proceeding may request 
disclosure of the calculation 
methodology and interested parties may 
request a hearing not later than 10 days 
after the date of publication of this 
notice. Interested parties may submit 
written arguments in case briefs on 
these preliminary results within 30 days 
of the date of publication. Rebuttal 
briefs, limited to arguments raised in 
case briefs, may be submitted seven 
days after the time limit for filing the 
case brief. Any hearing, if requested, 
will be held seven days after the 
scheduled date for submission of 
rebuttal briefs. Copies of case briefs and 
rebuttal briefs must be served on 
interested parties in accordance with 19 
CFR 355.38(e). Representatives of parties 
to the proceeding may request 
disclosure of proprietary information 
under administrative protective order no 
later than 10 days after the 
representative's client or employer 
becomes a party to the proceeding, but 
in no event later than the date the case 
briefs, under § 355.38(c), are due. The 
Department will publish the final results 
of this administrative review including 
the results of its analysis of issues 
raised in any case or rebuttal brief or at 
a hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 355.22. 


Dated: February 15, 1991. 
Marjorie A. Chorlins, 


Acting Assistant Secretary for Import 
Administration. 


[FR Doc. 91-4275 Filed 2-21-91; 8:45 am] 
BILLING CODE 3510-DS-M 
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[C-538-801] 


Postponement of Preliminary 
Countervailing Outy Oetermination: 


Shop Towels From Bangladesh 


AGENCY: Import Administration, 


Internationa) Trade Administration, 
Commerce. 


ACTION: Notice. 


SUMMARY: Based upon the request of 
petitioner, Milliken and Company, the 
Department of Commerce (the 
Department) is postponing its 
preliminary determination in the 
countervailing duty investigation of 
shop towels from Bangladesh. The 
preliminary determination will now be 
made on or before April 8, 1991. 


EFFECTIVE DATE: February 22, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Kristal A. Eldredge or Rick Herring, 
Office of Countervailing Investigations, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th & Constitution 
Avenue NW., Washington, DC 20230; 
telephone (202) 377-0631 or 377-3530. 


SUPPLEMENTARY INFORMATION: On 
December 31, 1990, the Department 
initiated a countervailing duty 
investigation of shop towels from 
Bangladesh. In our notice of initiation 
we stated that we would issue our 
preliminary determination on or before 
March 8, 1991 (56 FR 680, January 8, 
1991). 

On February 7, 1991, petitioner filed a 
request that the preliminary 
determination in this investigation be 
postponed to not later that 115 days 
after the date of the filing of the petition. 

Section 703(c)(1)(A) of the Tariff Act 
of 1930, as amended (the Act), provides 
that the preliminary determination in a 
countervailing duty investigation may 
be postponed where the petitioner has 
made a timely request for such a 
postponement. Pursuant to this 
provision, and the timely request made 
by petitioner in this investigation, the 
Department is postponing its 
preliminary determination to not later 
than April 8, 1991. 

This notice is published pursuant to 
section 703(c)(2) of the Act. 


Dated: February 15, 1991. 
Marjorie A. Choriins, 


Acting Assistant Secveiary for Import 
Administration. 


[FR Doc. 91-4276 Filed 2-21-91; 8:45 am] 
BILLING CODE 3510-DS-M 
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Short-Supply Determination; Certain 
Large Diameter Steel Line Pipe 


AGENCY: Import Administration/ 
International Trade Administration, 
Commerce. 

ACTION: Notice of short-supply 


determination on certain large diameter 
steel line pipe. 


SHORT-SUPPLY REVIEW NUMBER: 37. 
SUMMARY: The Secretarty of Commerce 
{“Secretary") hereby grants a request for 
a short-supply allowance for 15,923.28 
net tons of certain sizes of large 
diameter double submerged arc welded 
{“DSAW”) steel line pipe for the first 
ha)f of 1991 under Article 7 of the U.S.- 
EC pipe and tube arrangement, Article 8 
of the U.S.-Brazil steel arrangement, and 
Paragraph 8 of the U.S.-Japan steel 
arrangement. 

EFFECTIVE DATE: February 15, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Sally A. Craig or Richard O. Weible, 
Office of Agreements Compliance, 
Import Administration, U.S. Department 
of Commerce, room 7866, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230 (202) 377-0165 or (202) 377- 
0159. 

SUPPLEMENTARY INFORMATION: On 
January 18, 1991, the Secretary received 
an adequate short-supply petition from 
Texas Gas Transmission Corporation 
(“Texas Gas”) requesting a short-supply 
allowance for 15,923.28 net tons of 
certain DSAW steel line pipe for the 
first half of 1991 under Article 7 of the 
Arrangement Between the European 
Economic Community and the 
Government of the United States of 
America Concerning Trade in Steel 
Pipes and Tubes, Article 8 of the 
Arrangement Between the Government 
of Brazil and the Government of the 
United States Concerning Trade in 
Certain Steel Products, and Paragraph 8 
of the Arrangement Between the 
Government of Japan and the 
Government of the United States 
Concerning Trade in Certain Steel 
Products. Texas Gas requested short 
supply because the three U.S. 
manufacturers of DSAW pipe cannot 
meet its needs for this product during 
the requested time period, and because 
the potential foreign suppliers that can 
provide the product during the requested 
time period have insufficient regular 
export licenses available. 

The Secretary conducted this short- 
supply review pursuant to section 
4(b)(4)(A) of the Steel Trade 
Liberalization Program Implementation 
Act, Public Law No. 101-221, 103 Stat. 
1886 (1989) (“the Act”),.and § 357.102 of 
the Department of Commerce's Short- 


Supply Procedures, 19 CFR 357.102 
(“Commerce's Short-Supply 
Procedures”). 

The requested material generally 
meets American Petroleum Institute 
grade X-65 specifications, is 36 inches in 
diameter, and has wall thicknesses 
ranging from 0.331 inch to 0.477 inch. 
The 15,923.28 net tons requested is 


broken down as follows: 9,597.34 net 
tons with a wall thickness of 0.331 inch; 


2,596.51 net tons with a wall thickness of 
0.397 inch; and 3,729.43 net tons with a 
wall thickness of 0.477 inch. This pipe is 
for use in the construction of a natura) 
gas pipeline in the United States and 
must be delivered during the first half of 
1991, 
Action 

On January 18, 1991, the Secretary 
established an official record on this 
short-supply request (Case Number 37) 
in the Central Records Unit, room B-099, 
Import Administration, U.S. Department 
of Commerce at the above address. On 
January 29, 1991, the Secretary 
published a notice in the Federal 
Register announcing a review of this 
request and soliciting comments from 
interested parties. Comments were 
required to be received no later than 
February 5, 1991, and interested parties 
were invited to file replies to any 
comments no later than five days after 
that date. In order to determine whether 
this product, or a viable alternative 
product, could be supplied in the U.S. 
market for the period of this review, the 
Secretary sent questionnaires to: Berg 
Steel Pipe Corporation (“Berg”), 
Bethlehem Steel Corporation 
(“Bethlehem”) NAPA Pipe Corporation 
(“NAPA”). The Secretary received two 
written responses to comments by the 
Department, and no comments to the 
Federal Register notice. 
Questionnaire Responses 

All three questionnaire respondents 
indicated that they could not meet 
Texas Gas’ needs for the requested 
product. Berg stated that it could meet 
Texas Gas’ specifications for this pipe 
but that it could only offer fourth quarter 
1991 delivery. Bethlehem stated that it 
can produce this product but that it 
could not supply the product to Texas 
Gas until September 1991 due to the 
schedule constraints. NAPA responded 
verbally, stating that it could not supply 
the product at this time because its 
order book is full for this time period. 


Analysis 


The issue in this review is whether 
sufficient supplies of the requested 
DSAW pipe are available from domestic 
sources, or from offshore suppliers with 
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regular export licenses, to meet Texas 


Gas’ requirements during the first half of 


1991. As evidenced by the questionnaire 
responses from the three potential 


domestic producers, no domestic 
supplies will be available for delivery to 


Texas Gas by July 1, 1991. As a result, 
Texas Gas must rely on an offshore 
supplier. Texas Gas indicated that the 
nature of this project requires that it 
purchase the full amount requested from 


a sole supplier. Texas Cas explains that 
“« * * the use of more than one (1) 


supplier of pipe would be imprudent, 
adding potential delays in a critical 
construction schedule, driving costs up 
unnecessarily due to increased travel 
and inspection requirements and 
increasing the )ikelihood for decreased 
quality contro!:” Because the use of 
more than one supplier would 
jeopardize the successful completion of 
the project within the required time 
frame, the Secretary has determined 
that the use of a sole supplier for this 
project is a reasonable requirement. 
Since no foreign supplier with available 
regular export licenses is able to supply 
the full amount during this time period, 
Texas Gas must obtain the material 
from one of the potential offshore 
suppliers who have offered to supply the 
ful) amount in a timely manner only if 


short-supply licenses are obtained. 
Conclusion 


Because the domestic industry is 
unable to supply Texas Gas with 
sufficient material meeting its 
specifications during the first half of 
1991, the Secretary determines that short 
supply does exist with respect to the 
requested product for this time period. 
Pursuant to section 4(b)(4)(A) of the Act 
and § 357.102 of Commerce's Short- 
Supply Procedures, the Secretary hereby 


grants a short-supply allowance for the 
requested 15,923.28 net tons of DSAW 


large diameter steel line pipe for the first 
half of 1991. 

Dated: February 15, 1991. 
Marjorie A. Chorlins, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. 91-4277 Filed 2-21-91; 8:45 am} 
BILLING CODE 3510-DS-M 


National Oceanic and Atmospheric 
Administration 


Marine Mammals; Modification No. 1 to 
Permit No. 560 (P135B) 


AGENCY: National Marine Fisheries 
Service NOAA, Commerce. 
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ACTION: Modification No. 1 to Permit No. 
560 (P135B). 


Notice is hereby given that pursuant 


to the provisions of § 216.33 (d) and (e) 
of the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR part 216, and § 220.24 of the 
Regulations Governing Endangered 
Species (50 CFR part 217-222), Scientific 
Research Permit No. 560 was issued to 
Dr. James Hain, Associated Scientists at 
Woods Hole, Inc., Massachusetts 02543, 
on July 1, 1986 (51 FR 24737) and is 
modified as follows: 

Replace section A.2 with the 


following: 


2. An unspecified number of floating dead 
marine mammals, or parts thereof, may 
taken and imported from the sea during the 
course of the research. 


Changes to Section B. Special 
Conditions 


Add the following to B.1.: 


1.* * * Research with airships shall be 
conducted in all waters of the United States, 
including east coast, west coast, and the Gulf 
of Mexico. 


Replace B.2. with the following: 


a. The Permit Holder shall provide written 
notification to the appropriate NMFS 
Regional Director of the Region in which the 
research is to be conducted for all aerial 
surveys at least two weeks in advance of the 
initiation of the research program. The Permit 
Holder shall also notify the Northwest 
Regional Office Marine Mammal Coordinator 
(Brent Norberg, 206-526-6140) a minimum of 
72 hours in advance of the initiation of aerial 
survey flights within that region. Such 
notification shall include anticipated dates, 
location, and specific plans of the research, 
route and anticipated start/end time of 
vessel(s) and aircraft(s) involved, and the 
names and affiliations of all personnel who 
will operate under Permit No. 560. 

b. Upon notification, the appropriate 
Regional Director will determine (1) the 
desirability of a NMFS observer 
accompanying the research effort; (2) 
whether more timely notification 
requirements will be necessary during the 
course of the research; and (3) whether a 
coordination/consultation meeting between 
the researchers and NMFS will be required to 
clarify or discuss specific aspects of the 
research plans. 


Replace B.3. with the following: 


a. The Permit Holder shall conduct aerial 
survey activities at altitudes no lower than 
200 feet to conduct experiments on the use of 
airships for non-obtrusive observations of 
protected species and critical habitats. 

b. Aerial surveys conducted with single 
engine aircraft are not permitted to fly at 
altitudes lower than 600 feet over pinniped 
haul-outs and rookeries. Multi-engine aircraft 
will not operate below 1000 feet in these 
areas. 

c. When using any aircraft for whale 
observations, if abnormal marine mammal 


behavior is observed, the Permit Holder will 
immediately withdraw to a greater distance 
or altitude. Information on the behavior of 
whales before, during and after approach, 
shall be recorded to document occurrences of 
actual harassment, and submitted to NMFS. 

d. Special care shall be taken to avoid the 
harassment of cow/calf pairs. The airship 
shall slowly retreat from right whale cow/ 
calf pairs that change their behavior in 
response to the airship’s approach. 

e. The Permit Holder shall discontinue 
aerial survey operations immediately if 

in behavior are noted in pinnipeds 
using haul outs or rookeries during a survey 
flight. Prior to commencing subsequent 
flights, the Permit Holder shall submit a 
report to the appropriate Regional Director, 
and send a copy to the Permits Division, 
Office of Protected Resources, describing the 
circumstances and advising if and how the 
survey design could be modified to avoid 
future disturbance, Include a report that for 
each flight that documents the design for 
close approach ({<500’) of animals, the actual 
approach, the minimum distance of approach 
and time at that distance, and the response of 
the animals. The Regional Director will 
review the report and determine whether the 
behavioral changes are substantial and 
whether survey modifications need to be 
made prior to the initiation of any subsequent 
flights. 

f. The research activity shall be terminated 
immediately if it is determined by NMFS that 
the activity is causing a substantial 
disruption to rookeries or breeding activity. If 
such termination occurs, the permit holder 
shall provide a detailed report to NMFS 
describing the circumstances and 
modifications that would be made to the 
research program to prevent a reoccurrence 
of such disruption. Upon receipt of the report, 
NMFS will determine if authorization should 
be given to continue the research activities 
and the Permit Holder shall be notified 
accordingly. 

Delete Special Condition B.4. and add 
new B.4.: 


4. This Permit is not valid for the conduct 
of commercial flights. 


Change last sentence in Special 
Condition B.7. to read: 


7. All reports shall be submitted to the 
Permits Division, Office of Protected 
Resources, National Marine Fisheries 
Service, 1335 East-West Highway, room 7330, 
Silver Spring, Maryland 20910. 


All other conditions currently 
contained in the Permit remain in effect. 

This modification is effective on date 
of signature. 

Documents submitted in connection 
with the above modification are 
available for review in the following 
offices: 


Permits Division, Office of Protected 
Resources, National Marine Fisheries 
Service, 1335 East-West Highway, room 
7330, Silver Spring, Maryland 20910; 

Director, Alaska Region, National Marine 
Fisheries Service, NOAA, 709 West 9th 
Street, Federal Bldg., Juneau, Alaska 99802; 
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Director, Northeast Region, National Marine 
Fisheries Service, NOAA, One Blackburn 
Drive, Gloucester, Massachusetts 01930; 

Director, Northwest Region, National Marine 
Fisheries Service, NOAA, 7600 Sand Point - 
Way, NE., BIN C15700, Seattle, Washington 
98115; 

Director, Southeast Region, National Marine 
Fisheries Service, NOAA, 9450 Koger 
Boulevard, St. Petersburg, Florida 33702; 

Director, Southwest Region, National Marine 
Fisheries Service, NOAA, 300 South Ferry 
Street, Terminal Island, California 90731- 
7415: and 

Administrator, Western Pacific 
Office, National Marine Fisheries Service, 
NOAA, 2570 Dole Street, room 106, 
Honolulu, Hawaii 96822-2396. 

Dated: February 15, 1991. 

Nancy Foster, 

Director, Office of Protected Resources, 

National Marine Fisheries Service. 

[FR Doc. 91-4155 Filed 2-21-91; 8:45 am] 

BILLING CODE 3510-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Announcement of for 
Bilateral Textile Consultations with the 
Government of Panama 


February 19, 1991. 


AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Notice. 


FOR FURTHER INFORMATION CONTACT: 
Naomi Freeman, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce 
(202) 377-4212. For information on 
categories on which consultations have 
been requested, call (202) 377-3740. 


SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


On January 31, 1991, under the terms 
of section 204 of the Agricultural Act of 
1956, as amended, the Government of 
the United States requested 
consultations with the Government of 
Panama regarding cotton trousers, 
breeches and shorts in Categories 347/ 
348, produced or manufacturedin — 
Panama. 

The purpose of this notice is to advise 
the public that, if no solution is agreed 
upon in consultations with the 
Government of Panama, the Committee 
for the Implementation of Textile 
Agreements may later establish a limit 
for the entry and withdrawal from 
warehouse for consumption of cotton 
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textile products in Categories 347/348, 
produced or manufactured in Panama 
and exported during the twelve-month 
period which began on January 31, 1991 
and extends through January 30, 1992 at 
a level of 350,092 dozen. This level is 
based on year ending October 1990 
trade of 533,781 dozen, less 183,689 
dozen which were falsely labelled 
“made in Panama.” 

A summary market statement 
concerning these categories follows this 
notice. 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Categories 347/348, or 
to comment on domestic production or 
availability of products included in the 
categories, is invited to submit 10 copies 
of such comments or information to 
Auggie D. Tantillo, Chairman, 
Committee for the Implementation of 
Textile Agreements, U.S. Department of 
Commerce, Washington, DC 20230; attn: 
Public Comments. 

Because the exact timing of the 
consultations is not yet certain, 
comments should be submitted 
promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel, room 
H3100, U.S. Department of Commerce, 
14th and Constitution Avenue, NW., 
Washington, DC. 

Further comments may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553(a)(1) relating 
to matters which constitute “a foreign 
affairs function of the United States.” 

The United States remains committed 
to finding a solution concerning 
Categories 347/348. Should such a 
solution be reached in consultations 
with the Government of Panama, further 
notice will be published in the Federal 
Register. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the Correlation: 
Textile and Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 55 FR 50756, published on 
- December 10, 1990). 


Dated: February 19, 1991. 
Auggie D. Tantillo, 


Chairman, Committee for the Implementation 
of Textile Agreements. 


Market Statement 

Category 347/348 

Cotton Trousers, Slacks and Shorts 
Panama, January 1991. 

Import Situation and Conclusion 


U.S. imports of cotton trousers, slacks 
and shorts, Category 347/348, from 
Panama reached 350,092 dozen in the 
year ending October 1990,! 17 percent 
above the same period in 1988, and 26 
percent above their total calendar year 
1988 imports. 

The sharp and substantial increase in 
Category 347/348 imports from Panama 
is causing disruption in the U.S. market 
for cotton trousers, slacks and shorts. 


U.S. Production and Market Share 


U.S. production of cotton trousers, 
slacks and shorts, Category 347/348, 
declined from 48,816 thousand dozen in 
1987 to 42,580 thousand dozen in 1989, a 
decline of 13 percent. The domestic 
manufacturers’ share of the cotton 
trousers market fell from 63 percent in 
1987 to 53 percent in 1989, a decline of 
10 percentage points. 


U.S. Imports and Import Penetration 


U.S. imports of cotton trousers, slacks 
and shorts, Category 347/348, increased 
from 29,132 thousand dozen in 1987 to 
37,148 thousand dozen in 1989, an 
increase of 28 percent. Category 347/348 
imports continue to increase in 1990, up 
6 percent in the first ten months of 1990 
over the January—October 1989 level. 
The ratio of imports to domestic 
production increased from 60 percent in 
1987 to 87 percent in 1989. 


Duty-Paid Value and U.S. Producers’ 
Price 


Approximately 72 percent of Category 
347/348 imports, including 
transshipments, from Panama during the 
first ten months of 1990 entered under 
HTSUSA numbers 6203.42.4015—men’s 
woven cotton trousers other than of 
corduroy and denim; 6203.42.4050— 
men’s woven cotton shorts; 


1 Level adjusted for transshipments. Published 
import data for Panama in Category 347/348 for 
1989 and 1990 are incorrect because of 
transshipments. The U.S. Customs Service continues 
to identify significant quantities of foreign origin 
Category 347/348 apparel items being transshipped 
through Panama and bearing false Panamanian 
country of origin marks. Through October 1990, 
183,689 dozen falsely labeled garments have been 
identified. Panama's year ending October 1990 
import level for Category 347/348 is 350,092 dozen 
after adjusting for falsely labeled cotton trousers, 
slacks and shorts. 


6104.62.2010—women's knit cotton 
trousers and breeches; 6204.62.4030— 
girls’ cotton corduroy trousers other 
than those imported as parts of 
playsuits; 6204.62.4055—women’s cotton 
woven shorts; 6204.62.4065—girls’ 
woven shorts other than those imported 
as parts of playsuits. These trousers and 
shorts entered the U.S. at landed duty- 
paid values below U.S. producers’ prices 
for comparable products. 


[FR Doc. 91-4195 Filed 2-21-91; 8:45 am] 
BILLING CODE 3510-DR-M 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 


Procurement List Additions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 


ACTION: Additions to Procurement List. 


SUMMARY: This action adds to the 
Procurement List commodities to be 
produced by workshops for the blind or 
other severely handicapped. 


EFFECTIVE DATE: March 25, 1991. 


ADDRESSES: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, Crystal Square 5, suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 


SUPPLEMENTARY INFORMATION: On 
October 26 and December 28, 1990, the 
Committee for Purchase from the Blind 
and Other Severely Handicapped 
published notices (55 FR 43157 and 
53329) of proposed additions to the 
Procurement List. 

After consideration of the material 
presented to it concerning capability of 
a qualified workshop to produce the 
commodities at a fair market price and 
impact of the additions on the current or 
most recent contractors, the Committee 
has determined that the commodities 
listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46—48c and 41 CFR 51- 
2.6. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered for this 
certification were: 

a. The actions will not result in any ~ 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodities listed. 





c. The actions will result in 
authorizing small entities to produce the 
commodities procured by the 
Government. 

Accordingly, the following 
commodities are hereby added to the 
Procurement List: 

Strap Set, Webbing, 4935-00-776-2729 
Correction Fluid, 7510-00-176-8949 

This action does not affect contracts 
awarded prior to the effective date of 
this addition or options exercised under 
those contracts. 

E. R. Alley, Jr., 

Deputy Executive Director. 

[FR Doc. 91-4265 Filed 2-21-91; 8:45 am] 
BILLING CODE 6820-33-M 


Procurement Lists Proposed Additions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Proposed additions to 
Procurement List. 


SUMMARY: The Committee has received 
proposals to add to the Procurement List 
commodities to be produced and a 
service to be provided by workshops for 
the blind or other severely handicapped. 
COMMENTS MUST BE RECEIVED ON OR 
BEFORE: March 25, 1991. 
ADDRESSES: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, Crystal Square 5, suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 
FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a)(2) and 41 CFR 51-2.6. Its purpose is 
to provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed actions. 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodities and service 
listed below from workshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commodities and service to the 
Procurement List: F 


Commodities 
Neck Strap, Telephone, 5965-00-340- 
6790 


Eraser, Refill, 7510-01-317-4222 

Towel, Paper, 7920-00-965-1709 

Bag, Plastic, PVC Yellow 
8105-00-NIB-0016 8” x 15” 
8105-00-NIB-0017 18” x 24” 
8105-00—NIB-0018 12” x 24” 
8105-00-NIB-0019 24” x 36” 
8105—-00—NIB-0020 30” x 40” 


(Requirements of Pearl Harbor Naval 
Shipyard, Pearl Harbor, HI) 


Service 


Janitorial/Custodial, Federal Center, 
Buildings 607 and 624, Walla Walla, 
Washington 

E.R. Alley, Jr., 

Deputy Executive Director. 

[FR Doc. 91-4266 Filed 2-21-91; 8:45 am] 

BILLING CODE 6820-33-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Defense Science Board Task Force on 
Desert Shield Technology 


ACTION: Notice of Advisory Committee 
Meetings. 


SUMMARY: The Defense Science Board 
Task Force on Desert Shield Technology 
will meet in closed session on 4 March 
1991 at Rosslyn, VA. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Acquisition on scientific and 
technical matters as they affect the 
perceived needs of the Department of 
Defense. At this meeting the Task Force 
will receive classified briefings on 
Operation Desert Shield which will 
include: Intelligence situation and 
threat, operations status, and technology 
options to improve operational 
capability. 

In accordance with section 10{d) of 
the Federal Advisory Committee Act, 
Public Law No. 92-463, as amended (5 
U.S.C. app. Hi (1982)), it has been 
determined that this DSB Task Force 
meeting concerns matters listed in 5 
U.S.C. 552b({c)(1) (1982), and that 
accordingly this meeting will be closed 
to the public. 

Dated: February 15, 1991. 

Linda M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

[FR Doc. 91-4158 Filed 2-21-91; 8:45 am] 
BILLING CODE 3610-01-M 


Corps of Engineers, Department of 
the Army 


intent To Prepare a Draft 
Supplemental Environmental impact 
Statement (DEIS) to the Final EIS, Red 
River Waterway, Louisiana, Texas, 
Arkansas, and Oklahoma, and Related 
Projects, Shreveport, Louisiana, to 
Daingerfield, Texas, Reevaluation 


AGENCY: U.S. Army Corps of Engineers, 
Vicksburg District, DoD. 
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ACTION: Notice of intent. 


summary: The proposed action is to 
provide for the extension of the Red 
River Waterway Navigation Project 
from the Red River immediately above 
Shreveport, Louisiana, to near 
Daingerfield, Texas. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Maryetta L. Smith, telephone (601) 
631-5433, CELMK-PD-Q, P.O. Box 60, 
Vicksburg, Mississippi 39181-0060. 
SUPPLEMENTARY INFORMATION: 

1. The Red River Waterway, 
Shreveport, Louisiana, to Daingerfield, 
Texas, is a reach of the overall Red 
River Waterway Project authorized by 
the River and Harbors Act of 1968, 
Public Law 98-483, approved 13 August 
1968. A final EIS for the authorized Red 
River Waterway and related projects 
was filed with the Council on 
Environmental Quality on 11 May 1973. 
Final Supplement Nos. 1, 2, and 3 to the 
EIS were subsequently filed on 25 
February 1977, 10 November 1983, and 3 
August 1984, respectively. 

2. The authorized Shreveport to 
Daingerfield reach of the waterway 
project provides for a 9-foot-deep by 
200-foot-wide channel, extending from 
Shreveport, Louisiana, through 
Twelvemile and Cypress Bayous for 
approximately 75 miles to a turning 
basin in the Lake O’ The Pines near 
Daingerfield, Texas. The required lift 
would be provided by three locks, 84 by 
685 by 14 feet, and one dam in addition 
to the existing Caddo Lake and Ferrells 
Bridge Dams. 

3. Alternatives to be evaluated include 
the authorized project, no action, 
alternative channel! alignments, and 
various combinations of channel sizes 
and lock and dam configurations. ~ 
Environmental design will be 
incorporated into each of the structural 
alternatives. 

4.a. Various scoping meetings and 
activities will be conducted throughout 
the reevaluation process. An initial 
scoping meeting is tentatively scheduled 
to be held in Jefferson, Texas, in March 
1991. Public notices will be published to 
inform the general public on locations, 
dates, and times of such meetings and 
activities. All affected Federal, state, 
and local agencies and other interested 
private organizations and parties are 
invited to participate in various scoping 
activities. 

b. Significant issues tentatively 
identified include bottom-land 
hardwoods/wetlands, waterfowl, 
fisheries, water quality, endangered 
species, cultural resources, 
socioeconomic conditions, etc. 
Additional environmental review and 
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consultation requirements could be 
identified during the scoping process. 

c. The following will be invited to 
participate as cooperating agencies: 
Environmental Protection Agency, U.S. 
Fish and Wildlife Service, Louisiana 
Department of Wildlife and Fisheries, 
Texas Parks and Wildlife Department. 

5. A DEIS will be available for review 
by the public during FY 94. 

Stephenson W. Page, 

Colonel, Corps of Engineers District Engineer. 
[FR Doc. 91-4210 Filed 2-21-91; 8:45 am] 
BILLING CODE 3710-PU-M 


Defense Logistics Agency 


Privacy Act of 1974; Computer 
Matching Program Between the 
Department of Agriculture and the 
Department of Defense 


AGENCY: Defense Logistics Agency, 
DOD. 

ACTION: Computer matching program 
between the U.S. Department of 
Agriculture (USDA) and the Department 
of Defense (DoD). 


SUMMARY: The DoD, as the matching 


agency under the Privacy Act of 1974, as 
amended, (5 U.S.C. 552a), is hereby 
giving constructive notice in lieu of 
direct notice to the record subjects of a 
computer matching program between 
USDA and DoD that their records are 
being matched by computer. The record 
subjects are USDA delinquent debtors 
who are current or former Federal 
employees of military members 
receiving Federal salary or benefit 
payments and indebted and delinquent 
in their payment of debts owed to the 
United States Government under certain 
programs administered by USDA so as 
to permit USDA to pursue and collect 
the debt by voluntary repayment or by 
administrative or salary offset 
procedures under the provisions of the 
Debt Collection Act of 1982. 

DATES: This proposed action will 
become effective March 25, 1991, and 
the computer matching will proceed 
accordingly without further notice, 
unless comments are received which 
would result in a contrary determination 
or if the Office of Management and 
Budget or Congress objects thereto. Any 
public comment must be received before 
the effective date. 

ADDRESSES: Any interested party may 
submit written comments to the 
Director, Defense Privacy Office, 400 
Army Navy Drive, room 205, Arlington, 
VA 22202-2884. Telephone (703) 614— 
3027. 

SUPPLEMENTARY INFORMATION: Pursuant 
to subsection (0) of the Privacy Act of 


1974, as amended, (5 U.S.C. 552a), USDA 
and DoD has concluded an agreement to 
conduct a computer matching program 
between the agearcies. The purpose of 
the match is to exchange personal data 
between the agencies for debt collection 
from defaulters of obligations held by 
USDA under the Debt Collection Act of 
1982. The match will yield the identity 
and location of the debtors within the 
Federal government so that USDA can 
pursue recoupment of the debt by 
voluntary payment or by administration 
or salary offset procedures. Computer 
matching appeared to be the most 
efficient and effective manner to 
accomplish this task with the least 
amount of intrusion of personal privacy 
of the individuals concerned. It was 
therefore concluded and agreed upon 
that computer matching would be the 
best and least obtrusive manner and 
choice for accomplishing this 
requirement. 

A copy of the computer matching 
agreement between USDA and DoD is 
available to the public upon request. 
Requests should be submitted to the 
address caption above or to the Debt 
Collection Coordinator, USDA, 14th and 
Independence Avenue SW., room 3026, 
South Building, Washington, DC 20250. 

Set forth below is a public notice of 
the establishment of the computer 
matching program required by 
paragraph (e)(12) of the Privacy Act. 

The matching agreement, as required 
by 5 U.S.C. 552a({r) of the Privacy Act, 
and an advance copy of this notice was 
submitted on January 31, 1991, to the 
Committee on Government Operations 
of the House of Representatives, the 
Committee on Governmental Affairs of 


the Senate, and the Administrator of the 


Office of Information and Regulatory 
Affairs, Office of Management and 
Budget pursuant to paragraph 4b of 
Appendix I to OMB Circular No. A-130, 
“Federal Agency Responsibilities for 
Maintaining Records about Individuals,” 
dated December 12, 1985 (50 FR 52738, 
December 24, 1985). This matching 
program is subject to review by OMB 
and Congress and shall not become 
effective until that review period of 30 
days has elapsed. 


Dated: February 15, 1991. 
L.M. Bynum, 


Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 


Computer Matching Program between 
the U.S. Department of Agriculture and 
the Department of Defense for Debt 
Collection 


A. Participating agencies: Participants 


in this computer matching program are 
the Office of Finance and Management, 
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U.S. Department of Agriculture (USDA) 
and the Defense Manpower Data Center 
(DMDC), Department of Defense (DoD). 
USDA is the source agency, i.e., the 
agency disclosing the records for the 
purpose of the match. DMDC is the 
specific recipient or matching agency, 
i.e., the agency that actually performs 
the computer matching. 

B. Purpose of the match: The purpose 
of the match is to identify and locate 
USDA delinquent debtors who are 
current or former Federal employees or 
military members receiving any Federal 
salary or benefit payments and indebted 
and delinquent in their repayment of 
debts owed to the United States 
Government under the following 
programs administered by the USDA, to 
permit the USDA to pursue and collect 
the debt by voluntary repayments or by 
administrative or salary offset 
procedures under the provisions of the 
Debt Collection Act of 1982. 

C. Authority for conducting the match: 
The legal authority for conducting the 
matching program is contained in the 
Debt Collection Act of 1982 (Pub. L. 97- 
365), 31 U.S.C. chapter 37, subchapter I 
(General) and subchapter I (Claims of 
the United States Government), 31 
U.S.C. 3711 Collection and Compromise, 
31 U.S.C. 3716-3718 Administrative 
Offset, 5 U.S.C. 5514 Installment 
Deduction for Indebtedness (Salary 
Offset); 10 U.S.C. 136, Assistant 
Secretaries of Defense, Appointment 
Powers and Duties; section 206 of 
Executive Order 11222; 4 CFR chapter Il, 
Federal Claims Collection Standards 
(General Accounting Office— 
Department of Justice); 5 CFR 550.1101- 
550.1108 Collection by Offset from 
Indebted Government Employees 
(OPM); 7 CFR part 3, Debt Management 
(Agriculture). 

D. Records to be matched: The 
systems of records maintained by the 
respective agencies under the Privacy 
Act of 1974, as amended, 5 U.S.C. 552a, 
from which records will be disclosed for 
the purpose of this computer match are 
as follows: 

1. USDA will use the record systems 
identified as Applicant/Borrower or 
Grantee File (USDA/FmHA-1), last 
published in the Federal Register at 53 
FR 5205 on February 22, 1988; Accounts 
Receivable (USDA/FCIC-1), last 
published in the Federal Register at 53 
FR 4047 on February 11, 1988; Claims 
Data Base {Automated) (USDA/ASCA- 
28), last published in the Federal 
Register at 53 FR 2517 on January 28, 
1988; and Administrative Billings and 
Collections (USDA/OFM-3), last 
published in the Federal Register at 54 
FR 25883 on June 20, 1989. 
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2. DoD will use the record system 
identified as $322.11 DLA-LZ, entitled 
“Federal Creditor Agency Debt 
Collection Data Base”, last published in 
the Federal Register at 52 FR 37495 on 
October 7, 1987. 

The categories of records in the USDA 
systems are delinquent debtors. The 
categories of records in the DoD system 
consists of active and retired military 
members, including the Reserve and 
Guard, and the OPM government-wide 
Federal active and retired civilian 
records. Both record systems contain an 
appropriate routine use disclosure 
provision required by the Privacy Act 
permitting the interchange of the 
affected personal information between 
USDA and DoD. The routine uses are 
compatible with the purpose for 
collecting the information and 
establishing and maintaining the record 
systems. 

E. Description of computer matching 
program: A magnetic computer tape 
provided by USDA will contain data 
elements of the debtor's name, SSN, 
internal account number and total 
amount owed on approximately 286,050 
delinquent debtors. The DMDC 
computer database file contains 
approximately 10 million records of 
active duty and retired military 
members, including the Reserve and the 
Guard, and the OPM governmentwide 
Federal civilian records of current and 
retired Federal employees. DMDC will 
match the SSN on the USDA tape by 
computer against the DMDC database. 
Matching records, hits based on SSNs, 
will produce data elements of the 
individual's name, SSN, service or 
agency, and current work or home 
address. 

F. Individual notice and opportunity 
to contest: Due process procedures will 
be provided by USDA to those 
individuals matched (hits) consisting of 
USDA's verification of debt; 30-day 
written notice to the debtor explaining 
the debtor's rights; provision for debtor 
to examine and copy the agency’s 
documentation of the debt; provision for 
debtor to seek USDA's review of the 
debt (or in the case of the salary offset 
provision, opportunity for a hearing 
before an individual who is not under 
the supervision or control of the 
agency); and opportunity for the 
individual to enter into a written 
agreement satisfactory to USDA for 
repayment. Only when all of the steps 
have been taken will USDA disclose 
pursuant to a routine use to effect an 
administrative or salary offset. Unless 
the individual notifies USDA otherwise 
within 30 days from the date of the 
notice, USDA will conclude that the 


data provided to the individual is 
correct and will take the next necessary 
action to recoup the debt. Failure to 
respond to the notice will be construed 
as acquiescence on the part of the 
debtor as to the correctness of the notice 
and justification for taking the next step 
to collect the debt under the law. 

G. Inclusive dates of the matching 
program: This computer matching 
program is subject to review by the 
Office of Management and Budget and 
Congress. If no objections are raised by 
either, and the mandatory 30 day public 
notice period for comment has expired 
for this Federal Register notice with no 
significant adverse public comments in 
receipt resulting in a contrary 
determination, then this computer 
matching program becomes effective 
and the respective agencies may begin 
the exchange of data 30 days after the 
date of this published notice at a 
mutually agreeable time and will be 
repeated on an annual basis, unless 
OMB or the Treasury Department 
request a match twice a year. Under no 
circumstances shall the matching 
program be implemented before this 30 
day public notice period for comment 
has elapsed as this time period cannot 
be waived. By agreement between 
USDA and DoD, the matching program 
will be in effect and continue for 18 
months with an option to renew for 12 
additional months unless one of the 
parties to the agreement advises the 
other by written request to terminate or 
modify the agreement. 

H. Address for receipt of public 
comments or inquiries: Director, 
Defense Privacy Office, 400 Army Navy 
Drive, Room 205, Arlington, VA 22202- 
2884. Telephone (703) 614-3027. 


[FR Doc. 91-4156 Filed 2-21-91; 8:45 am] 
BILLING CODE 3810-01-M 


Department of the Navy 


Record of Decision to Construct a 
Replacement Trestle at Naval 
Weapons Station Earle, Colts Neck, NJ 


Pursuant to section 102(2)(c) of the 
National Environmental Policy Act 
(NEPA) of 1969 and the Council on 
Environmental Quality Regulations (40 
CFR parts 1500-1508), the Department of 
the Navy announces its decision to 
construct a replacement trestle 
connecting the deep-water piers with the 
shoreline at the waterfront area of the 
Naval Weapons Station (WPNSTA) 
Earle, Colts Neck, New Jersey. This 
action was identified as the preferred 
alternative in the Draft Environmental 
Impact Statement (EIS) that was 
distributed to the public on June 29, 
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1990. The preferred alternative was also 
identified as the environmentally 
preferred alternative. The U.S. Army © 
Corps of Engineers was a cooperating 
agency in the preparation of the EIS. . 

Implementation of this action involves 
the construction of a replacement trestle 
in a new alignment located about 235 
feet west of the existing trestle out to a 
distance of about 4,200 feet from shore 
where the new trestle will cross through 
the existing trestle and will then 
continue from shore about 105 feet east 
of the existing trestle. The new 46 feet 
wide trestle will carry two rail lines, two 
traffic lanes, and utility lines. The trestle 
will be supported by 42 inch diameter 
steel piles with concrete slab decking. 
The majority of the new trestle length 
will be constructed using barge-mounted 
equipment; no dredging is required. The 
existing trestle will be left in place. 

The existing trestle, consisting of a 
reinforced concrete deck supported by 
41,000 timber piles, was constructed in 
the early 1940s. The physical condition 
of the trestle concrete matrix has 
deteriorated by freeze-thaw action, use, 
and age to a degree that continued use 
would create a serious threat to 
personnel and operational safety. As a 
result of the trestle’s poor condition and 
to maintain safety, the Navy has 
mandated reductions in ordnance loads 
and activities on the testle complex to 
minimal operations. 

The Navy has analyzed alternatives to 
restore full operational capability of the 
trestle including: No action, repair/ 
reconstruction of the existing trestle, 
construction of a new replacement 
trestle within the existing trestle 
alignment, and construction of a 
replacement trestle in a new alignment. 
The no action alternative would 
continue the use of the existing trestle, 
which would involve serious safety 
problems and would necessitate 
reduction of ordnance loadout 
operations to a point that would be 
below economic effectiveness. Such a 
reduction would seriously degrade the 
Navy east coast ordnance through-put 
capability. Repair of the existing trestie 
is not economically feasible due to its 
advanced deterioration, therefore, this 
alternative was eliminated. Alternate 
construction techniques were analyzed 
which included the dredging of an 
access channel to accommodate 
construction equipment in shallow 
water. This technique would have 
resulted in much more significant 
environmental impacts than the method 
chosen and was, therefore, eliminated. 
Construction of a new trestle over the 
footprint of the existing trestle would 
require halting operations of the pier 
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complex at Naval Weapons Station 
Earle during construction. This would 
seriously degrade east coast ordnance 
through-put capability. For operational 
and environmental considerations, the 
Navy decided to build the new trestle in 
a new alignment outside the existing 
footprint using over-the-top techniques 
for near shore, shallow water areas. 
This will minimize impacts to water 
quality, shallow water habitat, and 
benthic organisms. ; 

Construction of the trestle will result 
in the loss of benthic habitat and 
organisms at each piling site, totaling 
0.12 acres, and an increase in the 
shading of Sandy Hook Bay by 9.5 acres. 
The increase of hard substrate resulting 
from the new pilings will have long-term 
beneficial impact for sessile organisms 
and for fish as a result of increased 
protective habitat. 

The Navy filed a Draft EIS for the 
trestle on June 29, 1990, and a public 
hearing was held at the Middletown 
High School North in Middletown 
Township, New Jersey, on July 30, 1990. 
Comments received at the public 

hearing and through written 
correspondence were categorized into 
six major issues: Trestle construction/ 
operation, dredging, environmental, 
safety, general, and nuclear. Comments 
were received from 29 agencies, groups, 
associations, and members of the public. 
Written statements were received from 
8 federal agencies, 2 state/interstate 
agencies, 10 local agencies, 5 groups or 
associations, and 4 members of the 
public. While comments received were 
generally well distributed into the above 
categories, the highest number of 
comments received concerned the 
construction/ operation of the new 
trestle. Several comments were received 
from groups and associations 
concerning the presence of nuclear 
weapons at Naval Weapons Station 
Earle. The Navy maintains that it will 
neither confirm nor deny the presence of 
nuclear weapons at any specific 
location. The U.S. Supreme Court has 
recognized this position as a valid 
security measure to protect nuclear 
weapons and has held that the Navy 
need not jeopardize this protection by 
disclosing the associated impacts of 
their presence in an EIS. The Navy filed 
a Final EIS for the trestle on December 
7, 1991. 

The Navy believes that there are no 
outstanding issues to be resolved with 
respect to this project. Construction of 
this project is expected to begin in the 
spring of 1991 following receipt of the 
necessary U.S. Army Corps of Engineers 
permit. The Navy has determined that 
the trestle is consistent to the maximum 


extent practicable with the State of New 
Jersey Coastal Zone Management Plan; 
the New Jersey Department of 
Environmental Protection concurs with 
this determination. 

Questions regarding the EIS prepared 
for this action may be directed to 
Commanding Officer, Northern Division, 
Naval Facilities Engineering Command, 
U.S. Naval Base, Philadelphia, PA 
19112-5000. Attn: Mr. Robert 
Ostermuelier, telephone (215) 897-6262. 


Dated: February 19, 1991. 
Wayne T. Baucino, 
LT, JAGC, USNR, Alternate Federal Register 
Liaison Officer. 
[FR Doc. 91-4221 Filed 2-21-91; 8:45 am] 
BILLING CODE 3810-AE-M 


CNO Executive Panel; Closed Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. app. 2), notice is hereby given 
that the Chief of Naval Operations 
(CNO) Executive Panel Shallow Water 
Antisubmarine Warfare Task Force will 
meet March 15, 1991, from 9 a.m. to 5 
p.m., at 4401 Ford Avenue, Alexandria, 
Virginia. This session will be closed to 
the public. 

The purpose of this meeting is to 
evaluate U.S. Navy shallow water 
antisubmarine warfare long-term 
strategies. The entire agenda for the 
meeting will consist of discussions of 
key issues related to shallow water 
antisubmarine warfare and related 
intelligence, These matters constitute 
classified information that is specifically 
authorized by Executive Order to be 
kept secret in the interest of national 
defense and, are in fact, properly 
classified pursuant to such Executive 
Order. Accordingly, the Secretary of the 
Navy has determined in writing that the 
public interest requires that all sessions 
of the meeting be closed to the public 
because they will be concerned with 
matters listed in section 552b(c){1) of 
title 5, United States Code. 

For further information concerning 
this meeting, contact: Judith A. Holden, 
Executive Secretary to the CNO 
Executive Panel, 4401 Ford Avenue, 
room 601, Alexandria, Virginia 22302- 
0268, Phone (703) 756-1205. 


Dated: February 14, 1991. 
Wayne T. Baucino, 


Lieutenant, JAGC, USNR, Alternate Federal 
Register Liaison Officer. 

[FR Doc. 91-4211 Filed 2-21-91; 8:45 am] 
BILLING CODE 3810-AE-M 


DEPARTMENT OF EDUCATION 


National Assessment Governing 
Board; Meeting 


AGENCY: National Assessment 
Governing Board; Education. 
ACTION: Notice of partially closed 
meeting. 


SUMMARY: This notice sets forth the 
schedule and proposed agenda of 
forthcoming meetings of the National 
Assessment Governing Board and its 
committees. This notice also describes 
the functions of the Board. Notice of this 
meeting is required under section 
10(a)(2) of the Federal Advisory 
Committee Act. This document is 
intended to notify the general public of 
their opportunity to attend the open 
portions of the meeting. 


DATES: February 28, and March 1-2, 
1991. 


Time: February 28, 1991—Nominations 
Committee—4 p.m. to 6 p.m. (closed); 
Design and Analysis Committee—4 p.m. 
to 5 p.m. (open); 5 p.m. to 5:30 p.m. 
(closed); Executive Committee—7 p.m. 
to 10 p.m. {open}. March 1, 1991— 
National Assessment Governing 
Board—9 a.m. to 3 p.m. (open); 3 p.m. to 
5 p.m. (closed). March 2, 1991—Full 
Board—$9 a.m. until adjournment, 
approximately 1:30 p.m. (open). 
LOCATION: Ritz-Carlton Hotel, Pentagon 
City, 1250 S. Hayes Street, Arlington, 
Virginia. 

FOR FURTHER INFORMATION CONTACT: 
Roy Truby, Executive Director, National 
Assessment Governing Board, U.S. 
Department of Education, 1100 L Street, 
NW., suite 7322, Washington, DC 20005- 
4013. Telephone:-(202) 357-6938. 


SUPPLEMENTARY INFORMATION: The 
National Assessment Governing Board 
(NAGB) is established under section 
406({i) of the General Education 
Provisions Act {GEPA) as amended by 
section 3403 of the National Assessment 
of Educational Progress Act (NAEP 
Improvement Act), Title II-C of the 
Augustus F. Hawkins—Robert T. 
Stafford Elementary and Secondary 
School Improvement Amendments of 
1988 (Pub. L. 100-297); (20 U.S.C. 1221e- 
1). 

The Board is established to advise the 
Commissioner of the National Center for 
Education Statistics on policies and 
actions needed to improve the form and 
use of the National Assessment of 
Educational Progress, and develop 
specifications for the design, 
methodology, analysis and reporting of 
test results. The Board also is 
responsible for selecting subject areas to 
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he assessed, identifying the objectives 
for each age and grade tested, and 
establishing standards and procedures 
for interstate and national comparisons. 
On February 28, the Nominations 
Committee will meet in closed session 
from 4 p.m. until 6 p.m. The Committee 
will review and discuss information 
pertaining to the personal qualifications 
and experiences of the pool of nominees 
for upcoming Board vacancies. 
Discussion of such information will 
touch upon matters that would 
constitute a clearly unwarranted 
invasion of personal privacy if 
conducted in open session, and will 
relate solely to the internal pesonnel 
rules and practices of an agency. Such 
matters are protected by exemptions (2) 
and (6) of section 552b({c) of title 5 U.S.C. 
Also on February 28, the Design and 
Analysis Committee will meet from 4 
p.m. until 5:30 p.m. The meeting will be 
closed from 5 p.m to 5:30 p.m. under the 
authority of section 10(d) of the Federal 
Advisory Committee Act (5 U.S.C.A. 
appendix 2). During the closed portion of 
the meeting, the Committee will review 
NAEP examination booklets and engage 
in discussions about test questions, the 
disclosure of which would significantly 
frustrate implementation of NAEP. Such 
matters are protected by exemption 9(B) 
of section 552b(c) of title 5 U.S.C. The 
Executive Committee will meet in open 
session from 7 p.m. to 10 p.m. to review 
the work of the Achievement Levels 
Committee, and to discuss assessment 
of non-mandated subjects, and plans for 
the validation study. On Friday, March 
1, 1991, the full Board will meet in open 
session from 9 a.m. to 3 p.m. The 
proposed agenda includes an update on 
NAEP activities and reports on the 
following: Plans for international 
assessments of math and science; plans 
for the development of a national 
examination; issues regarding NAEP 
reauthorization; and, achievement levels 
setting plans for 1992. Beginning at 3 
p.m., the full Board will meet in closed 
session under the authority of 10(d) of 
the Federal Advisory Committee Act (5 
U.S.C.A. appendix 2) and under 
exemption 9(B) of the Government in the 
Sunshine Act (5 U.S.C. 552b{c)). During 
the closed portion, the Board will 
discuss recommendations from the 
Achievement Levels Committee 
pertaining to scale points on the 1990 
Mathematics Assessment. These 
discussions will reference preliminary 
data from the 1990 Mathematics 
Assessment which will include 
discussion of specific items from the 
1990 Mathematics Assessment, the 
disclosure of which would significantly 
frustrate implementation of the National 


Assessment of Education Progress. 
Further, premature disclosure of . 
preliminary data from the 1990 
Mathematics Assessment may be 
misleading and could have serious 
consequences for third parties, whose 
performance could be misinterpreted, 
leading to decisions being taken by the 
Department and/or others, that would 
be based upon incomplete, confusing, or 
erroneous inferences being drawn from 
preliminary data. 

The full Board meeting will conclude 
with an open session on Saturday, 
March 2, from 9 a.m. until adjournment, 
at approximately 1:30 p.m., when reports 
from the NAGB committees will be 
heard. A summary of the activities at the 
closed sessions and related matters, 
which are informative to the public and 
consistent with the policy of section 5 
U.S.C. 552b, will be available to the 
public within fourteen days after the 
meeting. Records are kept of all Board 
proceedings and are available for public 
inspection at the U.S. Department of 
Education, National Assessment 
Governing Board, 1100 L Street, NW., 
suite 7322, Washington, DC, from 8:30 
a.m. to 5 p.m. 

Dated: February 15, 1991. 

Christopher T. Cross, 

Assistant Secretary for Educational Research 
and Improvement. 

[FR Doc. 91-4320 Filed 2-21-91; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 
Bonnevilie Power Administration 


1990 IP-PF Rate Link Extension 
Administrator’s Final Record of 
Decision 


AGENCY: Bonneville Power 
Administration (BPA), DOE. 


ACTION: Record of decision (ROD). 


SUMMARY: BPA has decided to extend 
and continue the Industrial Firm Power/ 
Priority Firm Power (IP—PF) rate link 
through rate periods commencing on or 
before the termination of the existing 
Variable Industrial Power (VI) rate 
contracts, or September 30, 1995, 
whichever is later. The IP-PF rate link is 
a formal relationship between the rates 
for service to Direct Service Indusries 
(DSI) customers and rates charged to 
BPA's public body and cooperative 
customers. The link was one of the 
topics of BPA’s DSI Options Final 
Environmental Impact Statement (DOE/ 
BPA-0123F) (Final EIS) issued in April 
of 1986. A decision to implement the link 
for a period of approximately 5 years 
was made in a ROD issued in March 
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1987. The link was first actually 
implemented in BPA’s 1987 wholesale 
power rate filing. The link, if it were not 
extended, would expire with the 
expiration of BPA’s current rates on 
September 30, 1991. 

The decision to extend the link was 
made following a public hearing on the 
proposal to extend the link. Six 
interventions were filed. During 
discovery, BPA responded to 11 data 
requests. No litigant other than BPA 
filed testimony, and the parties waived 
cross-examination of BPA's witness. 
The DSIs filed an initial brief. No 
comments were received from 
participants. A draft ROD was 
published on September 25, 1990, for 
review by the parties to the hearing. No 
briefs on exception were filed in 
response. 

Extension of the link is within the 
relevant statutory guidelines and 
discretion of the Administrator. The 
extension of the link will become 
effective upon confirmation and 
approval by the Federal Energy 
Regulatory Commission (FERC). 

The purpose of extending the existing 
IP-PF rate link is to maintain a midterm 
(5-year) ratemaking method based on 
results derived in BPA’s 1985 rate filing. 
Extending the link will continue BPA’s 
load planning certainty by providing 
BPA’s customers with improved rate 
predictability for the midterm. Improved 
rate predictability reduces the likelihood 
of aluminum smelter closures. BPA thus 
would be able to forecast more 
accurately its resource and re .enue 
needs. Extending the link will also 
reduce the need for data collection 
requirements and the controversy 
associated with setting the IP rate level 
in future BPA rate cases. 

BPA has not performed new studies to 
update the factors contained in the link 
methodology. Although there have been 
some modest changes in circumstances 
since 1985, in the judgment of BPA’s 
witness, the link is stilll a reasonable © 
representation of BPA’s interpretation of 
the requirements of section 7(c)(2) of the 
Pacific Northwest Electric Power 
Planning and Conservation Act 
(Northwest Power Act). 

The Final EIS still serves as an 
adequate basis for providing 
environmental information relative to 
the decision to extend the IP-PF rate 
link. In deciding to extend the IP-PF rate 
link, it was not necessary to consider 
alternatives other than to extend the 
link in its current form for 
approximately 5 years and to let the 
current rate link expire. The 
consequences of other alternatives 
analyzed in the Final EIS would still be 
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as projected in the Final EIS. A duration 
of approximately 5 years and 
implementation through policy remains 
the environmentally preferred 
alternative for the extension of the link 
for the same reasons described in the 
1987 Link ROD. 

Experience with the IP-PF rate link, 
coupled with the VI rate and the 
Conservation/Modernization (Con/ 
Mod) program which were also 
implemented, has demonstrated a 
stabilizing effect on DSI loads, as was 
projected in the EIS and as was 
intended. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Shirley Price, Public Involvement 
office, at the address listed above, 503- 
230-4366. Oregon callers may use 800- 
452-8429; callers in California, Idaho, 
Montana, Nevada, Utah, Washington, 
and Wyoming may use 800-547-6048. 
Information may also be cbtained from: 


Mr. George E. Gwinnutt, Lower Columbia 
Area Manager, suite 243, 1500 NE. Irving 
Street, Portland, Oregon 97232, 503-230-4551. 

Mr. Robert N. Laffel, Eugene District 
Manager, room 206, 211 East Seventh 
Avenue, Eugene, Oregon 97401, 503-687-6952. 

Mr. Wayne R. Lee, Upper Columbia Area 
Manager, room 561, West 920 Riverside 
Avenue, Spokane, Washington 99201, 509- 
353-2518. 

Mr. George E. Eskridge, Montana District 
Manager, 800 Kensington, Missoula, Montana 
59801, 406-329-3060. 

Mr. Ronald K. Rodewald, Wenatchee 
District Manager, room 307, 301 Yakima 
Street, Wenatchee, Washington 98801, 509- 
662-4377, extension 379. 

Mr. Terence G. Esvelt, Puget Sound Area 
Manager, suite 400, 201 Queen Anne Avenue 
North, Seattle, Washington 98109-1030, 206- 
442-4130. 

Mr. Thomas V. Wagenhoffer, Snake River 
Area Manager, 101 West Poplar, Walla 
Walla, Washington 99362, 509-522-6225. 

Mr. Richard Itami, Idaho Falls District 
Manager, 1527 Hollipark Drive, Idaho Falls, 
Idaho 83401, 208-523-2706. 

Mr. Thomas H. Blankenship, Boise District 
Manager, room 450, 304 N. 8th Street, Boise, 
Idaho 83702, 208-334-9137. 


SUPPLEMENTARY INFORMATION: 1990 IP- 
PF Rate Link Extension Proposal; 


Administrator's Final Record of 
Decision. 


Chapter I—Background 
A. Introduction 


Bonneville Power Administration 
(BPA) sells electric power to its DSIs 
customers under the IP rate schedule 
and, for those DSI aluminum smelters 
electing to participate, the VI rate 
schedule and contracts. BPA’s public 
body and cooperative customers 
(preference customers) purchase power 
under the Priority Firm Power (PF) rate 
schedule and, potentially, under the 


New Resource Firm Power (NR) rate 
schedule. 

In 1987, BPA adopted a methodology 
establishing a formal relationship 
between rates charged to DSI customers 
and rates charged to preference 
customers. This relationship is referred 
to as the IP-PF rate link. 
Administration’s Record of Decision, 
1986 IP-PF Rate Link Proposal, March 
1987 (1987 Link ROD), confirmed and 
approved in United States Dep't of 
Energy—Bonneville Power Admin., 40 
FERC {61,351 (1987). The link expires 
upon the expiration of BPA’s current 
rates, that is, on September 30, 1991. 

On July 19, 1990, BPA published a 
notice proposing to extend the IP-PF 
link through rate periods commencing on 
or before the termination date of the VI 
rate contracts or September 30, 1995, 
whichever is later. 55 FR 29,402. This 
ROD concludes, based on the record 
developed during a rate hearing process, 
that the link should be so extended. 


B. History of the IP-PF Rate Link 


In the 1985 wholesale power rate 
proceeding, the DSIs proposed that the 
IP Standard rate be set equal to the PF 
rate on a long-term basis to provide the 
DSIs with increased rate stability. DSI 
Initial Brief, WP-85-DS-01 at 67; DSI 
Reply Brief, WP-85—-R-DS-01 at 1. The 
BPA Administrator pledged “to facilitate 
the development and adoption of a long- 
term policy” to link the two rates. 1985 
Administrator's Record of Decision, 
WP-85-A-02 at 245. 

Later in 1985, BPA concluded an 
analysis of mid- to long-term policy and 
rate options available to the 
Administrator to address the problems 
caused by fluctuations in the DSI 
demand for electricity. BPA examined 
five options to assist the DSI’s in 
maintaining their load levels. The final 
DSI Options Study, issued in June of 
1985, announced BPA’s decision to 
initiate a formal rate hearing to consider 
the design of a long-term link between 
rates to the DSIs and rates to BPA's 
preference customers. 

BPA conducted a hearing pursuant to 
the Northwest Power Act section 7(i), 16 
U.S.C. 839e(i), which resulted in the 
adoption in 1987 of a formal link 
between the IP and PF rates. The link 
methodology is effective “in rates 
established before June 30, 1990, through 
the end of the rate period.” 1987 Link 
ROD at 13. The methodology is 
described in detai) in Chapter II, section 
B 


C. Procedural History of This Rate 
Proceeding 


In accordance with Northwest Power 
Act section 7(i), 16 U.S.C. 839e(i), BPA 
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announced a hearing on the proposed 
link extension. 55 FR 29,402 (1990). Six 
interventions were filed on behalf of the 
following: Public Power Council; 
PacifiCorp, dba Pacific Power & Light 
Company and Utah Power & Light 
Company; Puget Sound Power & Light 
Company; Association of Public Agency 
Customers; Western Public Agencies 
Group; and Direct Service Industrial 
Customers. Dean F. Ratzman, Hearing 
Officer, commenced the proceeding with 
a prehearing conference on July 26, 1990, 
wherein he ruled upon matters of 
interventions and scheduling. Judge 
Ratzman also issued his “Special Rules 
of Practice to Govern This Proceeding.” 
IP-PF-90-O-02 (hereafter, citations to 
pleadings and exhibits in this record 
will be shortened thus: “O-02”). 

BPA’s direct testimony, sponsored by 
Haig Revitch, was filed on July 19, 1990. 
E-BPA-01. During the course of 
discovery, BPA responded to 11 data 
requests. 

No litigant other than BPA filed 
testimony. The parties waived cross- 
examination of BPA's witness (see M- 
04, O-03). The DSIs filed an initial brief 
(B-DS-01). No comments were received 
from participants. A Draft ROD was 
published on September 25, 1990; no 
briefs on exception were filed. 


D. Organization of Final Record of 


Decision 


The ROD contains four chapters. The 
procedural and legal background forms 
the first chapter; the second discusses 
the rate link proposal. Chapter III 
addresses environmental impact 
matters, while chapter IV presents the 
conclusions on the proposal. 


E. Legal Guidelines Governing 
Establishment of Rates 


1. Statutory Guidelines 


Ratemaking standards governing 
BPA's transmission rates are found 
exclusively in the Northwest Power Ac. 
and the Federal Columbia River 
Transmission System Act, 16 U.S.C. 
838g, h (1974) (Transmission System 
Act). The directives contained in each of 
these statutes are described below. 

Section 7(a) of the Northwest Power 
Act directs the Administrator to 
establish, and periodically review and 
revise, rates for the sale and disposition 


The DSis intervened as an entity and through 
the following individual members: Aluminum 
Company of America; Atochem North America; 
Columbia Aluminum Corporation; Columbia Falls 
Aluminum Company; Georgia-Pacific Corporation; 
Intalco Aluminum Corporation; Kaiser Aluminum & 
Chemical Corporation; Northwest Aluminum 
Company; Oregon Metallurgical Corporation: 
Reynolds Metals Company; and Vanalco, Inc. 
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of electric energy and capacity and for 
the transmission of non-Federal power. 
Rates are to be set to recover 
collectively, over @ reasonable period of 
years, “in accordance with sound 
business principles, the costs associated 


investment in the Federal Columbia 
River Power System [FCRPS} (including 
irrigation costs required to be repaid by 
power revenues) * * * 16U.S.C. 
839(a)(1). 

Northwest Power Act Section 7a) 
also directs that these rates be set in 
accordance with both sections 9 and 10 
of the Transmission System Act and 
Section 5 of the Flood Control Act of 
1944, 16 U.S.C. 825s. Section 9 of the 
Transmission System Act requires, 
among other things, that BPA’s power 
and transmission rates be established 
with a view to the widest 
possible diversified use of Federal 
power at the lowest possible rates to 
consumers consistent with sound 
business principles, while having regard 
to recovery of.costs of producing and 
transmitting the power and to 
repayment of the U.S. Treasury..16 
U.S.C. 838g. See alse 16 U.S.C. 
839e(a)(2)(C). Substantially the same 
requirement is set out in section 5 of the 
Flood Control Act, 16 U.S.C. 825s. 
Transmission System Act section 10, 16 
U.S.C. 838h, provides that the recovery 
of transmission system costs be 
equitably allocated between Federal 
and non-Federal power utilizing the 
system. 


2. Specific Rate Guidelines 


Rates for the DSIs are to be set 
according te the provisions of Northwest 
Power Act section 7{c}, 16 U.S.C. 839e{c). 
This section provides that, beginning 
July 1, 1985, rates that apply to DSIs 
shall be set at “a level which the 
Administrator determines to be 
equitable in relation to the retail rates 
charged by [preference] customers to 
their industrial consumers in the 
region.” 16 U.S.C. 839e(c}{1}(B). That 
determination 


* * * shall be based upon the 
Administrator's applicable wholesale rates 
to * * * [preference] customers and the 
typical margins included by such [perference] 
customers in their retaif industrial 
mine. * 


16 U.S.C. 839e{c}{2}. 

Section 7({c}{2} further directs that the 
rate determination must take into 
account 
(a} The comparative size and 
character of the loads served: (b} the relative 
costs of electric capacity, energy, 
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transmission, and related delivery facilities 
provided and other service provisions; and 
(c} direct and indirect overhead costs, all as 
related to the delivery of power to industrial 
customers. * * * 


16 U.S.C. 839efc}h{2}{A}H{C). 

Finally, § 7(c){2} requires that DSI 
rates 

* * © Shall in no event be less than the 


rates in effect far the contract year ending on 
June 3@, 1985. 


Section 7(c)(3}, 16 U.S.C. 839e(c}{3}. 
directs that DSI rates must be adjusted 

* * * to take into account the value of 
power system reserves made available te the 
Administrator through his rights to interrupt 
or curtail service to such direct service 
industrial customers. 
3. Ratemaking Discretion Vested in the 
Administrator 


The Administrator has broad 
discretion to interpret and implement 
statutory standards applicable to 
ratemaking. These standards focus on 
cost recovery and do not restrict the 
Administrator to any particular rate 
design method or theory. See Paczfic 
Power & Light Co. v. Duncan, 499 F. 
Supp. 672, 683 (D.. Ore. 1980}. Accord, 


City of Sania Clara v. Andrus, 572 F.2d - 


660, 668 (Sth Cir. 1978} (“widest possible 
use” standard is so broad as to permit 
“the exercise of the widest 
administrative discretion} Electricities 
of North Carolina v. Southeastern 
Power Admin., 774 F.2d 1262, 1266 (4th 
Cir. 1985). 

The United States Court of Appeals 
for the Ninth Circuit has specifically 
recognized the Administrator's 
ratemaking discretion. Central Lincoln 
Peoples” Util. Dist. v. Johnson, 735 F.2d 
1101, 1116, 1120-1129 (Sth Cir. 1984} 
(Central Lincoln) (upheld BPA on the 
merits of every rate issue and declared 
that “fbjecause BPA helped draft and 
must administer the Act, we give 
substantial deference to BPA's statutory 
interpretation"); PacifiCorp v. Federal 
Energy Regulatory Comm'n, 795 F.2d 
816, 821 (9th Cir. 1986} (“BPA’s 
interpretation is entitled to great 
deference and must be upheld unless it 


is unreasonable”); Atlantic Richfield Co. 


v. Bonneville Power Admin., 818 F.2d 
701, 705 (9th Cir. 1987) (BPA’s rate 
determination upheld as a “reasonable 
decision in light of economic realities”); 
cf. Aluminum Co. of America v. Central 
Lincoln Peoples’ Util. Dist., 467 U.S. 380, 
389 (1984) (“[t}he Administrator’s 
interpretation of the Regional Act is to 


be given great weight”); Department of - 


Water and Power of the City of Los 
Angeles v. Bonneville Power Admin., 
759 F.2d 684, 690 (9th Cir. 1985} 
(“[imsofar as agency action is the result 
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of its interpretatior of its organic 
statutes, the agency’s interpretation is to 
be given great weight”); A/uminum Co. 
of America v. Bonneville Power Admin., 
903 F.2d 585, 590 (9th Cir. 1969] (Alcoa) 
(“We defer to the interpretation of @ 
statute by the agencies charged with 

administering it* * * Because BPA 
drafted the [Northwest Power] Act, its 
interpretation is to be given ‘great 
weight’ and should be upheld if 


reasonabte.””} 
4. Confirmation and Approval of Rates 


BPA’s rates become effective upon 
confirmation and approval by the FERC. 
16 U.S.C, 83Sefa){2}. FERC‘’s review is 
appellate in nature, based on the record 
developed by the Administrator. Central 
Lincoln, 735 F.2d at 4116; Alcoa, 903 F.2d 
at 590; United States Dep't of Energy— 
Bonneville Power Admin., 13 FERC 
61,157, 61,339 (1980). The Commission 
may not modify rates proposed by the 
Administrator, but may only confirm, 
reject or remand them. United States 
Dep't of Energy—Bonneville Power 
Admin., 23 FERC 161,378, 61,801 1983}. 
See also 18 CFR 300.21(e). The purpose 
of FERC’s review of BPA’s power rates 
is to ensure that those rates are 
sufficient to repay the Federal 
investment in the FCRPS over a 
reasonable number of years after first 
meeting BPA's other costs; and are 
based om BPA’s total system costs. 16 
U.S.C. 839e(2}. 

Pursuant to Northwest Power Act ~ 
section 7{i}{6), 16 U.S.C. ows the 
FERC has promulgated 
establishing procedure an the approval 
of BPA rates. 18 CFR part 300 (1984). The 
FERC adopted a fina! rule 
these procedures effective July 6, 1987. 
52 FR 20,704 (1987). 


Chapter IH—IP-PF Rate Link Extension 
Proposal 

A. Derivation and Application of the 
Existing IP-PF Rate Link 

1. Development of the IP-85 Rates 


Beginning in the 1985. general rate 
case, and continuing through all 
subsequent BPA wholesale power rate 
filings, BPA developed and applied new 
methodologies for determining the IP 
rate to comply with the post-1985 rate 
directives contained in the Northwest 
Power Act. Before July 1, 1985, the IP 
rate was based on costs allocated to the 
DSI customer class as directed in 
section 7{c)}{1} of the Northwest Power 
Act. Those costs were then reduced by 
the value of system reserves the DSIs 
provide through BPA's contractual rights 
to interrupt portions of their loads. 1987 
Link ROD at 5. 
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The post-1985 rate directives provide 
for the IP rate to be derived by adding a 
margin, as adjusted, to an average rate 
based on the applicable wholesale rates 
to BPA’s preference customers. The 
resulting DSI rate level is subject to the 
floor rate provisions of section 7(c)(2) 
which provide for a minimum DSI 
revenue recovery. If the margin-based IP 
rate level is lesg than the floor rate, the 
IP rates are defined by the floor rate. 
The value of reserves (VOR) credit is 
then subtracted. 1987 Link ROD at 5-6. 

In implementing the post-1985 
directives for determining the IP 
Premium and IP Standard rate levels for 
the 1985 wholesale rate filing, BPA first 
derived a fiscal year (FY) 1987 
unadjusted margin for preference 
customers. The calculation used 
historical and prospective cost of 
service data for 19 utilities having 49 
retail industrial customers with a 
minimum of 3.5 megawatts of peak 
demand per consumer. 1987 Link ROD at 
6. 

The size of load adjustment was then 
made to the FY 1987 unadjusted margin. 
The result was the Premium margin, the 
margin which recognizes quality of 
service provided under the IP Premium 
rate. The-size of load adjustment 
accounts for the lower per-kilowatthour 
(kWh) costs of delivery (distribution) 
facilities installed to serve the larger DSI 
loads. 1987 Link ROD at 6. 

To derive the IP Standard margin, the 
margin that recognizes the quality of 
service to the DSI first quartile under the 
IP Standard rate, BPA subtracted the 
character of service adjustment from the 
IP Premium margin. The character of 
service adjustment accounts for the 
lower quality of service provided the 
DSI first quartile under the IP Standard 
rate relative to the IP Premium rate. 1987 
Link ROD at 6. 

The IP Premium rate margin derived 
for the 1985 wholesale power rate filing 
was 2.82 mills/kWh. The character of 
service adjustment to the IP Premium 
margin as .54 mills/kWh, resulting in an 
IP Standard rate margin of 2.28 mills/ 
kWh. 1987 Link ROD at 6. 

To determine the applicable 
wholesale rate in the 1985 wholesale 
rate proceeding, BPA applied the PF rate 
charges for demand and energy (prior to 
the floor rate adjustment and other 
adjustments) to the forecasted DSI 
demand and energy billing 
determinants. Had BPA’s preference 
customers been expected to purchase 
power under the NR rate schedule, the 
expected sales under the NR rate 
charges would also have been factored 
into the applicable wholesale rate 
calculation. 1987 Link ROD at 6. 


The IP Standard margin was then 
added to the applicable wholesale rate 
to obtain the margin-based IP Standard 
rate. The margin-based IP Standard rate 
was lower than the DSI floor rate. 
Therefore the IP Standard rate was set 
at the floor rate. The differential 
between the IP Premium margin and the 
IP Standard margin, .54 mills/kWh, was 
added to the IP Standard rate to 
determine the level of the IP Premium 
rate. 1987 Link ROD at 6. 

Finally, BPA calculated the VOR 
credit to reflect the value of BPA’s 
contractual rights to restrict the DSI 
loads under certain specified conditions. 
The Federal generation system can use 
the rights to restrict the DSI load as part 
of its system reserve requirement. The 
Federal system reserves provided by the 
DSI restriction rights are categorized 
into forced outage reserves, stability 
reserves and plant delay reserves. The 
VOR analysis quantifies the benefit 
resulting from BPA's contractual rights 
to restrict the DSI load by examining the 
most feasible, least-cost alternatives to 
providing these reserves. 1987 Link ROD 
at 6. 

The actual amount of the VOR credit 
to the DSIs was calculated using a 
share-the-savings concept. The sum of 
the alternative cost of providing system 
reserves and the cost of a restriction to 
the DSIs is divided by two. The VOR 
credit to the DSIs reflected in BPA’s 1985 
final wholesale rate filing is 1.90 mills/ 
kWh. This amount was applied to the 
final IP-85 Premium and IP-85 Standard 
rates. 1987 Link ROD at 7. 


2. Development and Implementation of 
the IP-PF Rate Link Methodology 


In its 1986 IP-PF Rate Link Proposal, 
BPA proposed a formula for the IP-PF 
rate link which consisted of two 
components: (1) The effective rate link, 
or the net Premium and net Standard 
margins, determined in the 1985 rate 
case; and (2) an inflation adjustment. 
1987 Link ROD at 7. 

The link methodology adopted in the 
IP-PF-86 proceeding was based on the 
results presented in the Final 1985 
section 7(c)(2) Industrial Margin Study 
and the Final Wholesale Power Rate 
Design Study. WP-85-FS-BPA-04 and - 
05; 1987 Link ROD at 7. The link was 
proposed to be effective for the period 
beginning July 1, 1985 (the effective date 
of the 1985 rates), through the last rate 
period commencing on or before June 30, 
1990. The link was first applied in BPA’s 
1987 wholesale power rate filing. In the 
1985 rate case, the net Premium margin 
was .92 mills/kWh, the difference 
between the IP Premium margin of 2.82 
mills/kWh and the VOR credit of 1.90 
mills/kWh. The character of service 
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adjustment was .54 mills/kWh). 
Therefore, the net Standard margin was 
.38 mills/kWh (.92 mills/kWh less .54 
mills/kWh). 1987 Link ROD at 7. 

The link methodology was first 
implemented in BPA’s 1987 wholesale 
power rate filing. See WP-87-FS-BP06A 
at 317. The IP Premium rate was set 
equal to the Applicable Wholesale Rate 
(BPA’s wholesale power rates 
developed for power purchases by 
preference customers, adjusted for DSI 
load shape, as determined for the 1987 
rate filing) plus the inflation-adjusted 
net Premium margin (.92 mills/kWh). 
The IP Standard rate was set equal to 
the Applicable Wholesale Rate 
(determined for the 1987 rate filing) plus 
the inflation-adjusted net Standard 
margin (.38 mills/kWh). (The net 
Premium and net Standard margins are 
inflated by the Gross National Product 
(GNP) deflator for the test period 
relative to the GNP deflator for 1987, 
which was used in the 1985 rate filing 
and which is the base for inflation 
adjustments in future rate filings. See 
Attachment 1 at 2.) The same values for 
the VOR credit and the character of 
service adjustment developed in the 
1985 rate filing were used in the 1987 
rate filing. 


B. Evaluation of Proposal to Extend the 
IP-PF Rate Link 


The purpose of the proposal to extend 
the existing IP-PF rate link is to 
maintain a midterm (5-year) ratemaking 
method based on results derived in 
BPA’s 1985 rate filing. E-BPA-01 at 3, 
lines 5-9. Extending the link will 
continue BPA’s load planning certainty 
by providing BPA’s DSI customers with 
improved rate predictability for the 
midterm. Improved rate predictability 
reduces the likelihood of plant closures. 
BPA thus would be able to forecast 
more accurately its resource and 
revenue needs. E-BPA-01 at 2, lines 19- 
20. Extending the link will also reduce 
the need for data collection 
requirements and the controversy 
associated with setting the IP rate level 
in future BPA rate cases. E~-BPA-01 at 2, 
lines 20-22. 

The existing link methodology is 
effective through the last rate period 
commencing on or before June 30, 1990. 
In order for the link to continue to 
achieve its purpose and goals, the 
methodology must be extended. BPA 
proposes to extend and continue the use 
of the existing methodology through rate 
periods commencing on or before the 
termination of the existing VI rate 
contracts, or September 30, 1995, 
whichever is later. E-BPA-01 at 5, lines 
19-21. 





BPA believes the extension will 
previde medium-term rate and revenue 
predictability for BPA. Moreover, it 
covers a reasonable time horizon in 
which the DSIs can plan for investments 
and operations under conditions of rate 
predictability. See B~DS-01 at 1-2, 6-7. 
The proposed extension, covering the © 
remaining period for which the VI rate 
will be in effect, also allows revisitation 
within a reasonable time to assure that 
the link is still appropriate. Both the IP- 
PF link and the VI rate are intended to 
provide stability ta DSI loads. E-BPA-01 
at 5-6. 

In the 1985 wholesale power rate 
proceeding, BPA determined that the IP- 
PF rate link is consistent with Northwest 
Power Act sections 7(c}{2) and 7({c){3}. 
Neither the legislative directives nor the 
proposed methodology has changed, so 
BPA's proposal is consistent with 
statute. E-BPA-01 at 4, line 7, through 5, 
line 6 B-DS-01 at 4-5. 

BPA has not performed new studies to 
update the factors contained in the 
methodology. Although there have been 
some modest changes in circumstances 
since 1985, in the judgment of BPA's 
witness, the link is still a reasonable 
representation of BPA’s interpretation of 
the requirements of section 7(c)(2} of the 
Northwest Power Act. Updates of 
analyses might result in changes in 
individual components of the net 
margins, but these updates would 
require extensive effort both by BPA 
and its customers, and could create 
considerable controversy. Moreover, 
BPA does not expect that changes in the 
margins, VOR credit and character of 
service adjustment would change the 
resulting link significantly from the net 
margins calculated in the 1985 rate case. 
This expectation derives from the 
inherent stability of the factors 
themselves, and the off-setting nature of 
changes in the various factors. E-BPA- 
01 at 8, lines 13-22; see also B~DS—01 at 
5-6. 


Chapter III—Environment Impacts 
A. Introduction 


The National Environmental Policy 
Act of 1969, 42 U.S.C. 4321 (1970}, 
requires that environmental impact 
analyses be performed before making 
decisions on major Federal actions than 
significantly affect the environment. In 
April of 1986, BPA completed the DSI 
Options Final Environmental Impact 
Statement (DOE/EIS-0123F} (Final EIS) 
which analyzed the potential effects of 
three options factions) that BPA was 
considering at the time. The purpose of 
those options was to stabilize the 
electrical load of BPA’s DSI customers 
in order to enhance BPA’s revenue 


stability and facilitate resource 
planning. The three options were (i) A 
variable rate to the aluminum smelter 
DSIs based on market prices for 
aluminum; (2} a Con/Mod program 
directed toward the aluminum, smelter 
DSIs; and (3) the IP-PF rate link. These 
options were not alternatives to each 
other since each could be 
independently. BPA implemented all 
three options. 

The Final EIS considered alternate 
forms of the IP-PF rate link as well as 
the no action alternative. Alternative 
considered in the EIS related to the 
duration of the IP-PF rate link and the 
means by which it might be 
implemented. The 1987 Link ROD 
selected the environmentally preferable 
alternative, i.e., implementation through 
policy rather than through contract, and 
an approximate 5-year initial duration, 
because this combination minimized the 
potential for adverse rate impacts to 
customers while still affording the 
desired rate predictability to the DSiIs. 

The following discussion pertains only 
to the extension of the IP-PF rate link. It 
does not resolve issues pertinent to the 
continuation of the VI rate or to the 
Con/Mod program. However, in making 
its decision on the link extension, BPA 
considered the same potential impacts 
identified in the EIS that were 
considered in the initial implementation 
of the link when it was adopted in 1987. 


B. Environmental Impact 
Considerations 


The final EIS still serves as an 
adequate basis for providing 
environmental information relative to 
the decision to extend the IP-PF rate 
link. The Final EIS addressed the 
impacts of the link qualitatively because 
the effects of the rate link result from the 
DSIs’ perception of the degree of rate 
and planning certainty the link would 
provide. The value of this perception 
cannot be quantified, nor can its effects 
be modeled. Final EIS at 114. 

In deciding to expand the IP-PF rate 
link, it was not necessary te consider 
alternatives other than to extend the 
link in its current form for 
approximately 5 years and to let the 
current rate link expire. The 
consequences of other alternatives 
analyzed in the Final EIS would still be 
as projected in the Final EIS. A duration 


. of approximately 5 years and 


implementation through policy remains 
the environmentally preferred 
alternative for the extension of the link 
for the same reasons described in the 
1987 Link ROD. 

Experience with the IP-PF rate link, 
coupled with the VI rate and the Con/ 
Mod program which were also 
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implemented, has demonstrated a 
stabilizing effect on DSI loads, as was 
projected in the EIS and as was 
intended. To the extent that the link has 
stabilized DSI load, socio-economic 
benefits projected by the EIS have been 
achieved. Closure of certain at-risk 
DSIs, which presumably the link helped 
prevent, would have resulted in locally 
significant adverse socio-economic 
effects in some smaller communities in 
which the DSI plant was and is a major 
economic force in terms of employment, 
payment of taxes, and the like. 

The DSIs continue to have adverse 
effects on the physical environment (for 
example, discharge of air and water 
pollutants, production of solid waste 
and the like) as reported in the Final 
EIS, but these effects are regulated by 
appropriate State, Federal, and local 
environmental agencies, and remain 
governed by environmental laws, 
regulations, and permit conditions. It 
appears that some of the specific 
environmental problems, primarily 
dealing with past solid waste disposal 
practices, with the DSI aluminum 
smelters reported in the Final EIS are 
being dealt with, reducing 
environmental impacts. The Final EIS 
included consideration of the entire 
range of expected physical and socio- 
economic effects of the operation of the 
aluminum smelters in the sense that it 
addressed both impacts which would 
result from operation of the plants at 
their fult production capacity as well as 
the impacts which would result from 
their closure. Thus the continued 
stabilizing effect on DSI loads expected 
as a consequence of extending the link 
is not expected to result in . 
environmental impacts beyond the 
range of potential impacts projected for 
the aluminum smelter DSIs in the Final 
EIS. 

The extension of the IP-PF rate link is 
not likely to affect operations, and 
therefore, environmental impacts, of the 
least or most efficient aluminum 
smelters since rate certainty alone 
would not affect their plant investment 
or closure—decisions. For the smelters 
intermediate in efficiency, the continued 
rate and planning certainty provided an 
extension of the IP-PF rate link may 
encourage additional investment in 
plant modernization and forestall plant 
closures because of greater assurance of 
investment recovery. Final EIS at 115. In 
general, operation of the smelters does 
not result in environmental damage 
which has been found unacceptable by 
the appropriate regulatory agencies. 
Continued operation of smelters which 
otherwise would close would preclude 
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or forestall significant localized adverse 
socio-economic effects. 

The IP-PF rate link is not likely to 
affect nonaluminum DSls significantly, 
since electricity costs are, for most of 
those industries, less.important in their 
business decisions than for the 
aluminum companies. Final EIS at 28. 
However, extension of the link is likely 
to continue the stabilizing, beneficial 
effects on the rates of all nonaluminum 
smelter customers of BPA and may thus 
have positive regional socio-economic 
benefits. Final ‘EIS at 115. 

BPA has implemented the VI rate and 
the Con/Mod program for aluminum 
smelters. Continuing the link will 
augment the impacts of these other two 
BPA actions, both-of which are-directed 
at stabilizing aluminum smelter loads. 
Final EIS at 122. 

BPA believes that the initial 
formulation of the link is still 
reasonable, and that the values for the 
margins and the VOR are expected to 
remain stable throughout the period of 
the proposed extension of the link. The 
stability of the factors comprising the 
link reduces the risk that the aluminum 
smelter DSI customers, or BPA's other 
customers, will experience inequities 
resulting from discrepancies between 
the true value of the margins.and the 
VOR credit, and those embodied in the 
link methodology. 


Chapter IV—Conclusion 


The proposed IP-PF Rate Link 
methodology is consistent with the rate 
directives of the Northwest Power Act 
and other applicable legislation. It has 
and will continue to provide BPA with 
greater revenue stability, and therefore 
enhances BPA’s ability to meet its 
planned payments to the U.S. Treasury. 
The underlying methodology used in 
determining the link is sound, and would 
yield similar results in the face of 
modest changes in circumstances. 
Extending the link will reduce 
controversy in future rate.cases. In 
addition, based on the analysis in the 
Final ESS, an extension is not expected 
to result in environmental impacts 
which are unforeseen or unacceptable. 
Finally, as evidenced by the absence of 
opposition to BPA's proposal, BPA's 
customer groups support the proposed 
IP-PF rate ‘link extension. In performing 
his duties under Northwest Power Act 
section 7(i), the Hearing Officer has 
assured that a full and ‘fair evidentiary 
hearing, open to all interested parties 
and participants, has been-conducted:on 
all issues relevant to this case. 

Based upon the record of this 
proceeding, I adopt as BPA's final rate 


the attached IP-PF Rate Link 
methodology. 


Attachment 1—IP-PF Rate Link 
Methodology 


A. Terms and Definitions 


Section 7{c)(1)(B) of the Northwest 
Power Act provides that rates to BPA’s 
DSI customers after July 1, 1985, shall be 
equitable in relation to‘the industrial 
rates charged by BPA's preference 
customers. Section 7(c)(2) provides that 
rates to the DSIs are to be based upon 
the following: (1) BPA'’s applicable 
wholesale power rates to its preference 
customers; and (2) typical margins 
above power and transmission costs 
included in the preference customers’ 
rates to their industrial customers. The 
resulting rate levels are subject to the 
floor rate provision of section 7{c)(2), 
which provides for a minimum DSI rate 
level. Relevant terms are defined as 
follows: 

i. Applicable wholesale rate. As 
provided in-section 7(c)(2) of the 
Northwest Power Act, the BPA 
wholesale power rates developed for 
power purchases by BPA’s public body 
and cooperative customers, adjusted for 
DSI load shape {time pattern of 
consumption). 

2. Premium margin. The typical 
margin above wholesale power costs 
referred to in-section 7(c)(2) of the 
Northwest Power Act, adjusted for the 
size of DSI loads. As determined in the 
1985 Administrator's Record of Decision 
for BPA's rate adjustment proceeding, 
calculation of the Premium margin. 
recognizes that, in the test year for 
which those rates were set, none of the 
service to the DSI first quartile under the 
IP Premium rate was dependent on the 
availability of nonfirm energy. 

3. Standard margin. The typical 
margin above wholesale power costs 
referred to in section 7(c)(2) of the 
Northwest Power Act, adjusted for the 
size of load and the-character of:service 
to the first quartile. As determined in the 
1985 Administrator's Record of Decision, 
calculation of the Standard margin 
recognizes that, in the test year for 
which those rates were set, service toa 
portion of the first DSI quartile under 
the IP Standard rate was dependent on 
the availability of nonfirm energy. 

4. VOR.credit. The rate credit granted 
the DSIs for BPA's contractual rights to 
restrict their load under certain 
conditions. 

5. Net premium margin. The Premium 
margin less the Value of Reserves 
Credit. 

6. Net standard margin. The Premium 


margin less the Value of Reserves 
Credit. 

7. IP-PF link. The methodology for 
linking the rates for BPA’s DSI 
customers to the rates for BPA’s public 
body and cooperative customers on a 
long-term basis. 

8. IP premium margin-based rate. The 
rate level defined by the following 
components: the applicable wholesale 
rate, the premium margin, and the value 
of reserves credit. 

9. IP standard margin-based rate. The 
rate level defined by the folowing 
components: the applicable wholesale 
rate, the standard margin, and the value 
of reserves credit. 

10. JP premium rate. The rate option 
contained in the IP rate schedule which 
includes first quartile service with 
Surplus Firm Energy Load Carrying 
Capability. The level of the IP Premium 
rate contained in the IP rate schedule 
may not necessarily equal the level of 
the IP Premium margin-based rate. The 
IP Premium rate is subject-to further 
adjustments, specifically any section 
7(b)}(2) and section 7({b)(3) adjustments, 
or scaling to adjust for the rate period 
extending beyond the test year, to 
determine the IP Premium rate. 

11. IP standard rate. The rate option 
contained in the IP rate schedule which 
includes first quartile service with 
nonfirm energy and/or provisional 
drafts. The level of the IP Standard rate 
contained in the IP rate schedule may 
not necessarily equal the level of the IP 
Standard margin-based rate. The IP 
Standard rate is subject to the floor rate 
test. Further, the IP Standard margin 
based rate may be subject tofurther 
adjustments, specifically, any section 
7(b)(2) and/or section 7(b)(3) 
adjustments, or scaling to adjust for the 
rate period extending beyond the test 
year, to determine the IP Standard rate. 

Note: In.BPA’s 1987 rate filing, it was 
determined that the 7(b)(3) adjustment was 
zero. However, BPA has not received final 
approval of its 1987 rates from FERC. 


12. Floor rate. The rate determined in 
BPA’s wholesale rate case that forms 
the basis for computing a minimum DSI 
rate level that meets the requirements of 
section 7(c)(2) of the Northwest Power 
Act. 


B. Formulae 


The proposed IP-PF Link incorporates 
the following formulae: 


= AWR + 
1 GNP Sacto 
{year)] 


GNP deflator (1837} 
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2. IP; = AWR + [.38 
X GNP deflator 
(year)} 


GNP deflator (1987) 


Where: 


IP, is the IP Premium margin-based 
rate (mills per kilowatthour) or its 
successor, as determined by the link. 

IP; is the IP Standard margin-based 
rate (mills per kilowatthour) or its 
successor, as determined by the Link. 

AWR is the Applicable Wholesale 
Rate, as referred to in section 7(c)(2) of 
the Northwest Power Act, to BPA's 
public body and cooperative customers. 
The AWR is the weighted average of the 
PF demand and energy charges in the 
rates charged for firm power for the 
combined general requirements of public 
body and cooperative customers 
(weighted by PF energy sales to the 
public agencies) and NR demand and 
energy charges in the rates charged 
public body and cooperative customers 
applicable to their new large single 
loads (weighted by energy sales to 
public agencies for resale to new large 
single loads) applied to the DSI's 
demand and energy billing determinants 
as forecasted in the § 7(i) proceeding in 
which the Link is applied. 

.92 is the FY 1987 net Premium margin, 
based on 100 percent service to the first 
quartile, none of which is dependent on 
the availability of nonfirm energy, as 
determined in the 1985 ROD. 

.38 is the FY 1987 net Standard 
margin, based on service to the first 
quartile, a portion of which is dependent 
on the availability of nonfirm energy, as 
determined in the 1985 ROD. 

GNP deflator (1987) is the GNP 
deflator Index for 1987. 

GNP deflator (year) is the GNP 
deflator Index for the test year in 
subsequent section 7(i) proceedings 
where the IP rates are to be determined 
by the Link. 


C. Other Terms and Conditions of the 
IP-PF Rate Link 


1. Except as required by the floor rate 
provision of the Northwest Power Act, 
the IP test year rates shall be 
determined in any section 7(i) 
proceeding to establish rates effective 
on or before the termination date of the 
VI rate contract, or September 30, 1995, 
which ever is later, by the formulae in 
paragraph B. The purpose of the 
formulae is to eliminate the need to 
recalculate during the term of the Link 
the VOR (including the VOR credit) and 
the “typical margin,” net of adjustments 
as set forth in sections 7(c)(2)(A), (B) 
and (C) of the Northwest Power Act. 


The only variables in the formulae are 
“AWR" and “GNP deflator (year).” That 
is, for each section 7(i) proceeding in 
which the Link is applied, “AWR” shall 
be calculated from the PF and NR rates 
as determined in that proceeding and 
“GNP deflator (year)” shall be the GNP 
Index for the test year used for all other 
purposes in that proceeding. 


If the test year is a prospective period, 
then “GNP deflator (year)” will be the 
forecasted GNP deflator index used for 
all other purposes in the rate 
proceeding. Further, if the IP rates 
determined by the Link will be effective 
for periods other than the test year, then 
these rates may be scaled upward or 
downward to those future periods as 
appropriate. 


2. In the event that the rates 
established as described in paragraph B, 
rather than the section 7(c)(2) floor rate, 
govern the applicable IP rates, then, in 
addition to any potential section 7(b)(3) 
obligations on the part of the DSIs, 
including surcharges arising from the 
“triggering” of the section 7(b)(2) rate 
test, the DSIs shall also be subject 
during the term of the Link to 
adjustment clauses, surcharges, or 
credits uniformly applicable to the PF 
rate schedule. Such adjustments would 
include the Cost Recovery Adjustment 
Clauses uniformly applicable to 
purchases under the PF and NR rate 
schedules. For purposes of the prior 
sentence, the Low Density Discount and 
Irrigation Discount available to some 
customers and any surcharge for 
noncompliance with model conservation 
standards shall not be considered 
“uniformly applicable.” 


3. For the duration of the Link, BPA 
will continue to make available to the 
DSIs power of the quality to which the 
DSIs are entitled under their Power 
Sales Contracts with BPA, at the rates 
established as described in paragraphs 
B.1.a. and C.1. BPA will also make 
available to the DSIs, on an optional 
basis, service, the qualities of which 
shall be specified by the Variable Rate 
Contract and which shall remain 
unchanged while the contract is in force 
throughout the duration of the Link, at 
the rates established as described in 
paragraphs B.1.b and C.1. 


Issued at Portland, Oregon, on November 
19, 1990, 
James J. Jura, 
Administrator. 
[FR Doc. 91-4278 Filed 2-21-91; 8:45 am] 
BILLING CODE 6450-01-M 
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Federal Energy Regulatory 
Commission 


[Docket Nos. ER91-253-000, et al.] 


Pacific Gas and Electric Co., et al.; 
Electric rate, Small power production, 
and Interlocking Directorate filings 


February 12, 1991. 


Take notice that the following filings’ 
have been made with the Commission. 


1. Pacific Gas and Electric Company 


[Docket No. ER91-253-000] 


Take notice that on February 5, 1991 
Pacific Gas and Electric Company 
(PG&E) tendered for filing a supplement 
to Rate Schedule FERC No. 77 between 
PG&E and the California Department of 
Water Resources (DWR). The 
supplement is an agreement between 
PG&E and DWR establishing principles 
for the implementation of a unified 
control area using dynamic scheduling 
for the power operations of the State 
Water Project. No rate changes are 
involved in this filing. PG&E has 
requested waivers to allow an effective 
date of October 29, 1990 for this 
supplement. 

Copies of this filing have been served 
upon DWR and the California Public 
Utilities Commission. 

Comment date: February 27, 1991, in. 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Duke Power Co. 


[Docket No. ER91-250-000] 


Take notice that Duke Power 
Company (Duke Power) tendered for 
filing on February 1, 1991 a supplement 
to the Company’s Electric Power 
Contract with the City of Concord, N.C. 
Duke Power states that this contract is 
on file with the Commission and has 
been designated Duke Power Company 
Rate Schedule FERC No. 10. 

Duke Power further states that the 
Company's contract supplement, made 
at the request of the customer and with 
agreement obtained from the customer, 
provides for the following additional 
delivery: Delivery Point No. 2 with a 
contracted demand of 35,000 Kw. 

Duke Power indicates that this 
supplement also includes an estimate of 
sales and revenue for twelve months 
immediately succeeding the effective 
date. Duke Power proposes an effective 
date of August 24, 1990. 

According to Duke Power, copies of 
this filing were mailed to the City of 
Concord North Carolina, and the 
Carolina Utilities Commission. 
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Comment date: February 27, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Duke Power Co. 
[Docket No. ER91-244-000] 


Take notice that Duke Power 
Company (Duke Power) tendered for 
filing on February 1, 1991 a supplement 
to the Company's Electric Power 
Contract with the Lockhart Power 
Company. Duke Power states that this 
contract ison file with the Commission 
and has been designated Duke Power 
Company Rate Schedule FERC No. 10. 

Duke Power further states that the 
Company's contract supplement, made 
at the request of the customer and with 
agreement obtained from the customer, 
provides for the following additional 
delivery: Delivery Point No. 3 with a 
contracted demand of 37,000 Kw. 

Duke Power indicates that this 
supplement also includes an estimate of 
sales and revenue for twelve months 
succeeding the effective date. Duke 
Power proposes.an effective date of 
March 23, 1990. 

According to Duke Power, copies of 
this filing were mailed to Lockhart 
Power Company and the South Carolina 
Public Service Commission. 

Comment date: February 27, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Duke Power Co. 
{Docket No. ER91-245-000} 


Take notice that Duke Power 
Company (Duke Power) tendered for 
filing on February 1, 1991 a supplement 
to the Company's Electric Power 
Contract with the Lockhart Power 
Company of Union, S.C. Duke Power 
states that this contract is on file with 
the Commission and has been 
designated Duke Power Company Rate 
Schedule FERC No. 10. 

Duke Power further states that the 
Company's contract supplement, made 
at the request of the customer and with 
agreement obtained from the customer, 
provides for the following additional 
delivery: Delivery Point No. 2 with a 
contracted demand of 26,000 Kw. It.also 
provides for an Extra Facilities Charge 
of $104.52 per month. 

Duke Power indicates that ‘this 
supplement also includes an estimate of 
sales and revenue for twelve months 
immediately succeeding the effective 
date. Duke Power proposes an effective 
date of March 23, 1990. 

According to Duke Power, copies of 
. this filing were mailed to Lockhart . 
Power Company and the South Carolina 
Public Service Commission. 


Comment date: February 27, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. lowa Public Service:Co. 
[Docket No.'ER91-256-000] 


Take notice that on February 8, 1991, 
Iowa Public Service Company ‘tendered 
for filing an executed Contract for 
Electric Service (Nonfirm Energy 
Service) and an Interconnection 
Agreement between Iowa Public Service 
Company and the U'S. Department of 
Energy, Western Area Power 
Administration, Pick-Sloan Missouri 
Basin Program, Eastern Division, 
whereby schedules are established for 
the parties to conduct nonfirm energy 
transactions and Iowa Public Service 
Company {IPS) will provide 
transmission service for nonfirm energy 
scheduled between the systems of 
Western Area Power Administration 
(Western) and the Omaha Public Power 
District (OPPD) for a period commencing 
October 1, 1990:and ending December 
31, 2000. IPS requests that the negotiated 
Agreement be made effective as of 
October 1, 1990. 

Comment date: February 27, 1991, in 
accordance with Standard Paragraph E 
end of this notice. 


6. Virginia Electric and Power Co. 


[Docket No. ER91-168-000] 


Take notice that Virginia Electric and 
Power Company on February 7, 1991 
tendered for filing revised rate schedule 
NC-RC, Resale Service—North Carolina 
Electric Membership Corporation 
(NCEMC). Schedule NC-RC is changed 
to reflect rates that will take effect on 
March 16, 1991 pursuant to the 
Commission's order issued October 12, 
1990 in Docket No. ER90-540-000. The 
Company has requested that the notice 
requirement be waived in order to 
permit the rates to become effective on 
March 16, 1991. 

Copies of the filing were served upon 
the North Carolina Electric Membership 
Corporation and the North Carolina 
Utility Commission. 

Comment date: February 27, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Potomac Electric Power Co. 


[Docket No. ER91-107-000] 


Take notice that on February 1, 1991, 
the Potomac Electric Power Company 
(Pepco) submitted supplemental 
supporting data and workpapers in 
support of the negotiated revisions to 
the 1982 agreement for electric service to 
its full requirements customer, Southern 
Maryland Electric Cooperative, Inc. 
(Smeco), tendered for filing on 
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November 6, 1990. These supplemental 
supporting data and workpapers were 
requested by deficiency letter from the 
Commission dated January 4, 1991. 

Comment date: February 27, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


8. Southern California Edison Co. 
[Docket No. ER91-254-000} 


Take notice that.on February 5, 1991, 
Southern California Edison Company 
(Edison) tendered for filing, as amended 
rate schedule, the following agreement, 
executed on January 28, 1991, by the 
respective parties: 


Electric Service Agreement Between 
Southern California Edison Company 
and Southern California Water 
Company (SCWC) 


The Agreement provides for increases 
in the capacity and associated energy 
delivered to SCWC to meet future 
growth on SCWC's electric system at 
Big Bear Valley. 


Copies of this filing were served upon 
the Public Utilities Commission of the 
State of California-and all interested 
parties. 

Comment date: February 27, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


9. Duke Power Co. 


[Docket No. ER91-246-000] 


Take notice that Duke Power 
Company (Duke Power) tendered for 
filing on February 1, 1991 a supplement 
to the Company’s Electric Power 
Contract with the Town of Forest City, 
North ‘Carolina. Duke Power states that 
this contract is on file with the 
Commission and has been designated 
Duke Power Company Rate Schedule 
FERC No. 10. 

Duke Power further states that the 
Company’s contract supplement, made 
at the request of the customer and with 
agreement obtained from the customer, 
provides for the following additional 
delivery: Delivery Point No. 3 with a 
contracted demand of 12,500 Kw. 

Duke Power indicates that this 
supplement also includes an estimate of 
sales and revenue from twelve months 
immediately succeeding the effective 
date. Duke Power proposes an effective 
date of August 24, 1990. 

According to Duke Power, copies of 
this filing were mailed to the Town of 
Forest City, North Carolina and the 
North Carolina Utilities Commission. 

Comment date: February 27, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 
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Standard Paragraphs 


E. Any person desiring to be heard or 

to protest said filing should file a motion 

. to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 


protests should be filed on or before the 
comment date. Protests will be 


considered by the Commission in 
determining the appropriate action to be 


taken, but will not serve to make 
protestants parties to the proceeding. 


Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-4175 Filed 2-21-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. CP91-1167-000, et al.) 


~ Southern Natural Gas Co., et al.; 
Natural Gas Certificate Filings 


Take notice that the following filings 


have been made with the Commission: 


Docket No. (date filed) | Shipper’s name (type) 


CPS1-1101-000 
(2-01-91) 


CP91-1102-000 
(2-01-91) 


CP91-1103-000 
(2-01-91) 


CP91-1104-000 
(2-01-91) 


CP91-1105-000 
(2-01-91) 


CP91-1166-000 
(2-05-91) 


Semco Energy Services, 
Inc. (marketer). 


Michigan Gas Company 
(LDC). 


NGC Transportation, 


Inc. (marketer). 


Coastal Gas Marketing 
Company (marketer). 


Northern States Power 
Company (MN & Wi) 
(LOC). 

MidCon Marketing 
Corporation (marketer). 


1. Southern Natural Gas Co 


[Docket No. CP91-1167-000} 
February 11, 1991. 


Take notice that on February 5, 1991. 
Southern Natural Gas Company 
(Southern), P.O. Box 2563, Birmingham. 
Alabama 35203, filed in Docket No 
CP91-1167-000 an application with the 
Commission; pursuant to section 7(b) of 
the Natural Gas Act (NGA), for 
permission and approval to abandon a 
portion of its firm sales to South Georgia 
Natural Gas Company (South Georgia), 
all as more fully set forth in the 
application which is open to public 
inspection. 

Southern states that it provides South 
Georgia a daily firm sale and purchase 
service of up to 67,790 Mcf of natural 
gas, as authorized in Docket No. CP90- 
2047-000, 53 FERC {62,192 (1990). 
Several customers on South Georgia's 
system subsequently converted a 
portion of their maximum daily 
quantities to firm transportation service. 
South Georgia, therefore, has requested 
a reduction of its contract demand from 
Southern to coincide with the reductions 
on its own system. Based on South 
Georgia's request, Southern requests 
permission and approval to abandon 
11,574 Mcf per day of contract demand 
sold to South Georgia, effective January 
1, 1991. 

Comment date: March 4, 1991, in 


accordance with Standard Paragraph F 


at the end of this notice. 
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2. Great Lakes Gas Transmission 
Limited Partnership 


[Docket Nos. CP91-1101-000, CP91-1102-000, 


_CP91-1103-000, CP91-1104-000, CP91-1105- 


000 and CP91-—1166-000] 
February 11, 1991 

Take notice that Great Lakes Gas 
Transmission Limited Partnership, suite 
1600, One Woodward Avenue, Detroit, 
Michigan 48226 (Great Lakes) filed in 
the above-referenced dockets prior 
notice requests pursuant to §§ 157.205 
and 284.223 of the Commission's 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of the various shippers 
under its blanket certificate issued in 
Docket No. CP89-2198-000, pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the requests that 
are on file with the Commission and 
open to public inspection.? 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak-day, average- 
day, and annual volumes, and the 
initiation service dates and related ST 
docket numbers of the 120-day 
transactions under § 284.223 of the 
Commission's Regulations, has been 
provided by Great Lakes and is 
summarized in the attached appendix. 

Comment date: March 28, 1991, in . 
accordance with Standard Paragraph G 


at the end of this notice. 


1 These prior notice requests are not 
consolidated. 


10-17-90, IT, 
Interruptible. 


10-18-90, IT, 
Interruptible. 


10-25-90, IT, 


Interruptible. 


10-16-90, IT, 


Interruptible. 


41-01-90, IT, 


interruptible. 


ST91-6027-000, 


12-01-90. 


$T91-6028-000, 


12-06-90. 


ST91-6034-000, 


12-03-90. 


ST91-6025-000, 


12-03-90. 


10-22-90, IT, 


Interruptible. 


ST91-6029-000, 


12-06-90. 
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3. Northern Natural Gas Co., Division of 
Enron Corp., Northern Natural Gas Co., 
Division of Enron Corp., Florida Gas 


Transmission Co., and Florida Gas 
Transmission Co. 


[Docket Nos. CP91~1106-000, CP91-1107-000, 
CP91-1108-000 and CP91-1109--000] 


February 11, 1991. 


Take notice that Northern Natural 
Gas Company, Division of Enron Corp., 
1400 Smith Street, P.O. Box 1188, 
Houston, Texas 77251-1188, and Florida 
Gas Transmission Company, 1400 Smith 
Street, P.O. Box 1188, Houston, Texas 
77251-1188, (Applicants) filed in the 


Docket No. (date filed) Shipper name (type) 


CP91-1106-000 
(2-1-91) 


Rangeline Corporation 
(marketer). 


CP91-1107-000 


Texaco Gas Marketing, 
(2-1-91) 


Inc. (producer). 


CP91-1108-000 


Coastal Gas Marketing 
(2-1-91) 


Company (marketer). 


CP91-1109-000 


Amoco Energy Trading 
(2-1-91) 


Company (marketer). 


above-referenced dockets prior notice 
requests pursuant to §§ 157.205 and 
284.223 of the Commission's Regulations 
under the Natural Gas Act for 
authorization to transport natural gas on 
behalf of various shippers under the 
blanket certificates issued in Docket No. 
CP86-435-000 and Docket No. CP89- 
555-000, respectively, pursuant to 
section 7 of the Natural Gas Acct, all as 
more fully set forth in the requests that 
are on file with the Commission and 
open to public inspection.? 


2 These prior notice requests are not 
consolidated. 


Peak day, 
average day, 
annual 
MMBtu 


Receipt * points 


54,750,000 


1 Offshore Louisiana and offshore Texas are shown as OLA and OTX. 


4. Superior Offshore Pipeline Co. 


[Docket No. CP91-1180-000] 
February 11, 1991. 

Take notice that on February 7, 1991, 
Superior Offshore Pipeline Company 
(SOPCO), 1245 Greenspoint Drive, 
Houston, Texas 77060, filed in Docket 
No, CP91-1180-000 a request pursuant to 
§§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) and 
the Natural Gas Policy Act (18 CFR 


284.223) for authorization to transport 
gas on behalf of Goodrich Oil Company 
(Goodrich) under SPOCO’s blanket 
certificate issued in Docket No. CPs6— 
387-000 pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection. 

SOPCO proposes to transport on an 
interruptible basis up to 2,188 MMBtu of 
natural gas equivalent per day on behalf 
of Goodrich pursuant to a transportation 
agreement dated December 1, 1990, 
between SOPCO and Goodrich. SOPCO 
would receive the gas at an existing 
delivery point in Cameron Parish, 


Louisiana and redeliver equivalent 
volumes at an existing delivery point in 
Cameron Parish, Louisiana. 


SOPCP states that the estimated 


average daily and annual quantities 
would be 2,188 MMBtu and 262,560 
MMBtu, respectively. Service under 
§ 284.223(a) commenced on January 1, 
1991, as reported in Docket No. ST91- 
6262-000, it is stated. 

Comment date: March 28, 1991, in 


accordance with Standard Paragraph G 
at the end of this notice. 


5. Northern Natural Gas Co. 

[Docket Nos. CP91-1172-000 * and CP91- 
1173-000) 

February 11, 1991. 


Take notice that on ie 6, 1991, 
Northern Natural Gas Company 
(Northern) 1400 Smith Street, P.O. Box 
1188, Houston, Texas 77251-1188 filed in 
the above referenced dockets, prior 
notice requests pursuant to $§ 157.205 
and 284.223 of the Commission's 


Regulations under the Natura) Gas Act 
for authorization to transport natural 


* These prior notice requests are not 
consolidated, 


Delivery points 


7359 


Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
Regulations, has been provided by 
Applicants and is summarized in the 
attached appendix. 

Comment date: March 28, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Contract date, rate 
schedule, service 
type 


Related docket and 
start-up date 


IT-1, interruptible ST91-6053, 


12-12-90. 


IT-1, interruptible ST91-6440, 


12-15-90. 


ITS-1, interruptible...| ST91-6545, 


1-1-91. 


ITS-1, interruptible...| ST91-6504, 


12-29-90. 


gas on behalf of various shippers under 
Northern’s blanket certificate issued in 
Docket No. CP86-435-000 pursuant to 


section 7 of the Natural Gas Acct, all as 


more fully set forth in the prior notice 
requests which are on file with the 
Commission and open to public 
inspection and in the attached appendix. 
Information applicable to each 
transaction including the indentity of the 
shipper, the type of transportation 
service, the appropriate transportation 
tate schedule, the peak day, average 
day, and annual volumes, and the 
docket numbers and initiation dates of 
the 120-day transactions under § 284.223 
of the Commission’s Regulations has 
been provided by Northern and is 
included in the attached appendix. 
Northern also states that it would 


provide the service for each shipper 


under an executed transportation 
agreement, and that Northern would 
charge rates and abide by the terms and 


conditions of the referenced 
transportation rate schedules. 


Comment date: March 28, 1991, in 


accordance with Standard Paragraph G 
at the end of this notice. 
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CP91-1172-000 


CP91-1173-000 


otherwise indicated. 
ots Ge en eaeeanate te noiats ater Comiputatiens cuttin: if an ST docket is shown, 120-day transportation service was reported in it 


6. Transwestern Pipeline Co. 


[Docket No. CP91-1040-000] 
February 11, 1991. 

Take notice that on January 29, 1991, 
Transwestern Pipeline Company 
(Transwestern), 1400 Smith Street, 
Houston, Texas 77002, filed in Docket: 
No. CP91—1040-000 an application 
pursuant to section 7(B) of the Natural 
Gas Act for authorization and approval 
to abanden by sale to Panda Resources, 
Inc. (Panda) certain pipeline, 
compression and metering facilities 
known as the South Vici Gathering 
System (Vici) in Ellis, Woodward and 
Dewey Counties, Oklahoma all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Transwestern states that Vici is an 
off-system gathering system which 
originated in 1973. Transwestern further 
states that gas from the 15 wells 
presently attached to Vici is delivered to 
its system pursuant to an exchange 
arrangement with Williams Natural Gas 
Company (Williams). Transwestern 
asserts that because of depletion and 
termination of certain natural gas 
purchases it is no longer purchasing 
sufficient quantities of natural gas from 
Vici for its facilities to be efficiently 
utilized. Specifically, Transwestern 
proposes to abandon by sale to Panda 
for 701,000, 15 measuring stations with 
dehydration equipment, approximately 
15 miles of 4-inch and 6-inch pipeline, 
one master measuring meter and field 
Compressor Unit No. 743. Transwestern 
also states that it would assign its 
remaining natural gas purchase 
contracts in Vici to Panda. 

Transwestern also requests 
abandonment authorization for the 
producer sales of natural gas from four 
wells connected to the Vici system 
which were certificated under the 
provisions of the Natural Gas Act in 
Docket Nos. C171-305, CI71-513, CI75- 
552 and CI75-632 in order that these 
wells may be deleted from the exchange 


arrangement with Williams. 
Comment date: March 4, 1991, in 


accordance with Standard Paragraph F 
at the end of the notice. 


7. Transco Energy Marketing Co., 
Texaco Gas Marketing Inc. and Enron 


Gas Marketing, Inc. 


[Docket No. Ci86-27-009, CI87—443-004 and * 
187-547-009) 
February 11, 1991. 

Take notice that on January 31, 1991, 
Texaco Gas Marketing Inc. of 1111 
Bagby, Houston, Texas 77502, on 
February 1, 1991, Transco Energy 
Marketing Company of P.O. Box 1396, 
Houston, Texas 77251, and on February 
4, 1991, Enron Gas Marketing, Inc. of 
P.O. Box 1188, Houston, Texas 77251- 
1188 (Applicants), each filed an 
application pursuant to sections 4 and 7 
of the Natural Gas Act and the Federal 
Energy Regulatory Commission’s 
(Commission) regulations thereunder to 
amend their blanket limited-term 
certificates with pregranted 
abandonment previously issued by the 
Commission in Docket Nos. CI86-27- 
007, C187-433-002 and C187-547-006 for 
terms expiring March 31, 1991 to extend 
the term of such authorizations, all as 
more fully set forth in the applications 
which are on file with the Commission 
and open for public inspection. 

Applicants in Docket Nos. CI86-27- 
009 and CI87-433-004 request extension 
for an unlimited term. Applicant in 
Docket No. C187-547-009 requests 
extension for an unlimited term, or in 
the alternative, through March 31, 1992. 
Applicant in Docket No. CI86-27-009 
also requests that its blanket certificate 
be amended to include sales for resale 
in interstate commerce of gas purchased 
from a natural gas pipeline, LNG and 
imported gas. Applicant in Docket No. 
CI87-547-009 also requests that the 
Commission remove the condition that 
the certificate is subject to the outcome 


* This notice does not provide for consolidation 
for hearing of the several matters covered herein. 


of Decket No. RM87-5. 


Comment date: March 1, 1991, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. - 


8. Southern Natural Gas Co. 


[Docket Nos. CP91-1181-000,5 CP91~1182- 
000, CP91-1183-000 and CP91-1184-000} 
February 11, 1991. 

Take notice that on February 7, 1991, 
Southern Natural Gas Company 
(Southern) P.O. Box 2563, Birmingham, 
Alabama 35202-2563 filed in the above 
referenced dockets, prior notice requests 
pursuant to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under Southern’s 
blanket certificate issued in Docket No. 
CP88—316-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the prior notice requests 
which are on file with the Commission 
and open to public inspection and in the 
attached appendix 

Information applicable to each 
transaction including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average 
day, and annual volumes, and the 
docket numbers and initiation dates of 
the 120-day transactions under § 284.223 
of the Commission's Regulations has 
been provided by Southern and is 
included in the attached appendix. 

Southern also states that it would 
provide the service for each shipper 
under an executed transportation 
agreement, and that Southern would 
charge rates and abide by the terms and 
conditions of the referenced 
transportation rate schedules. 

Comment date: March 28, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


5 These prior notice requests are not 
consolidated. 
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Oocket number 


CP91-1181-000 
CP91-1182-000 City of Quincy, FL 
CP91-1183-000 


CP91-1184-000 


Quantities are shown in Mcf unless otherwise indi 


City of Cochran, GA 


Town of Havana, FL 


City of Moultrie, GA 


APPENDIX 


513, 555 


$1T91-6373-000 


$T91-6378-000 


9-01-91, FT. .cssccsssoes $T91-6372-000 


1-01-91, FT. ST91-6351-000 


icated. 
2 The CP docket corresponds to applicant's blanket transportation certificate. If an ST docket is shown, 120-day transportation service was reported in ‘t. 


9. Tom Brown, Inc. 


[Docket No. CP91-1117-000] 
February 11, 1991, 

Take notice that on February 1, 1991, 
Tom Brown, Inc. (TBI), P.O. Box 2608, 
Midland, Texas 79702-2608, filed in 
Docket No. CP91-1117-000 a petition 
under Rule 207 of the Commission's 
Rules of Practice and Procedure (18 CFR 
385.207) for a declaratory order 
requesting that the Commission disclaim 
jurisdiction over certain facilities that 
TBI intends to construct and/or acquire 
in Central Wyoming. TBI contends that 
the facilities constitute non- 
jurisdictional gathering and processing 
facilities under section 1(b) of the 
Natural Gas Act (NGA). 

TBI states that it is primarily engaged 
in the exploration for a production of oil 
and natural gas and owns no facilities 
subject to the jurisdiction of the 
Commission. TBI proposes to construct 
and/or acquire certain facilities in the 
Wind River Basin of Wyoming for the 
purpose of delivering natural gas from 
fields along the line into natural gas 
transmission lines for subsequent 
transportation to local or out-of-state 
markets. TBI states that its ownership 
may be direct or indirect through a 
wholly owned subsidiary with no 
jurisdictional facilities, and may involve 
partners with no jurisdictional facilities, 

TBI states that it owns leases in the 
Muddy Ridge, Pavillion, Poison Creek, 
Fuller and Matador Fields, among other 
fields, in the Wind River Basin. TBI's 
wells in the Muddy Ridge and Pavillion 
Fields are currently connected to the 
gathering system of Williston Basin 
Interstate Pipeline Company (Williston 
Basin). TBI states that since 1985, 
Williston Basin has continued to 
decrease its purchases of TBI’s gas from 
these fields, and currently purchases 
less than 10 percent of the available 
production. Williston Basin has 


temporarily released the gas in excess of 
its takes, and TBI has attempted to sell 
the production it owns or controls on the 
interstate market through Williston 
Basin’s system. However, TBI states that 
Williston Basin’s gathering and 
transportation rates from these fields 
have risen to levels that have greatly 
depressed the wellhead prices of TBI’s 


as. 

TBI submits that, for example, under 
Williston Basin’s current tariff, the 
maximum rate for interruptible 
transportation is $.6562 per dekatherm 
(dkt), including fuel, to which Williston 
Basin adds a gathering charge of $.335 
(Maximum). Thus, TBI states that it 
faces a maximum transportation fee of 
nearly $1.00 per dkt for delivery of its 
gas to KN Energy, Inc. (KN), Colorado 
Interstate Gas Company (CIG) and 
Northern Border Pipeline Company 
(Northern Border), after which the gas 
must bear additional transportation 
charges. Although Williston Basin 
discounts certain of its rates at certain 
times, TBI avers that.these discounts 
have not been great enough to induce 
significant sales of gas from TBI’s wells. 
Because of these transportation and 
gathering rates under current marketing 
conditions, it is stated that throughout 
most of the year TBI’s gas would yield a 
wellhead netback price of $.05 to $1.00 
per MMBtu, out of which must be 
deducted significant Indian tribal 
severance tax and royalty payments. 
TBI states that such a price is 
unacceptably low. As a consequence, 
TBI states that the gas from the Muddy 
Ridge and Pavillion Fields remains 
severely curtailed. 

TBI states that its gas in the Poison 
Creek, Fuller and Matador Fields is not 
dedicated to any purchaser or gatherer, 
except for one small well in the Poison 
Creek Field which is dedicated to 
Williston Basin under a contract that 
expires in March 1992. TBI states that it 


is currently drilling in each of these 
fields and expects to connect any 
successful wells to its proposed 
gathering system when it is constructed. 
The facilities that TBI proposes to 
constructy consist of (i) A network of 
approximately 35 miles of 3-inch through 
10-inch pipe connecting approximately 
fifty wells in the Muddy Creek and 
Pavillion Fields, (ii) a 10-inch pipeline 
traveling generally east from the 
Pavillion Field through the Poison Creek, 
Fuller and Matador Fields and 
continuing approximately 4 miles past 
Matador to an interconnection with 
KN’s existing gathering system in the 
Madden Field area, for a total length of 
approximately 46 miles, and (iii) lateral 
lines necessary to connect wells being 
drilled in the Poison Creek, Fuller and 
Matador Fields. TBI states that it would 
install approximately 3,200 horsepower 
(hp) of field compression in the Pavillion 
Field to compress the gas to a level 
necessary to enter KN’s gathering line, 
which TBI expects to be approximately 
700 psig. It is further stated that field 
compression may also be required in the 
Poison Creek, Fuller and Matador Fields 
for the same reasons. TBI states that the 
gas from the Muddy Ridge or Pavillion 
Fields will not be processed at any point 
prior to delivery to the transmission 
pipelines and will be subject only to 


mechanical separation of liquids in the 


field 


TBI states that initially it, or a wholly- 
owned subsidiary with no jurisdictional 
facilities, will construct, own and 
operate the proposed facilities by itself, 
if necessary, with the possible 
participation of a minority equity 
partner having no other pipeline 
operations. TBI submits that it has never 
owned or operated pipeline facilities 
and is pursuing his proposal primarily as 
a means to relieve the curtailed statue of 


its production in the Muddy Ridge and 
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Pavillion Fields and to provide market 
outlets for gas from the Poison Creek, 
Fuller and Matador Fields. TBI states 
that it expects that all gas sales will be 
made at the interconnections with the 
interstate pipelines, with title remaining 
with TBI or other producers up te that 
point. 

TBI believes that its proposed 
facilities fall within the Commission's 
traditional tests set forth in Farmland 
Industries, Inc., 23 FERC J 61,063 (1983), 
distinguishing gathering from 
jurisdictional transmission facilities. TBI 
states that application of the primary 
function test to its proposed facilities 
shows them to be traditional gathering 
facilities. It is stated that the facilities 
are of a size and length typical of 
gathering rather than transmission 
facilities, being no longer than necessary 
to bring curtailed gas to the nearest 
appropriate pipeline. TBI states that the 
proposed facilities will be upstream of 
any processing plants, and the only 
compression on the facilities will be 
incidental to gathering and only to meet 
the pressure requirements of the 
interconnecting pipelines. The proposed 
facilities will also be located entirely 
within a producing area, the Wind River 
Basin, and will connect TBI's wells 
along most of it length end deliver gas 
into a gathering line. Additionally, TBI 
states that the proposed facilities will be 
owned and operated by producers or 
other parties owning no jurisdictional 
pipelines. 

TBI states that in Amerada Hess 
Corporation, et. al., 52 FERC § 61, 268 
(1990), the Commission stated that it 
would consider the changing technical 
and geographic nature of exploration 
and production in determining whether 
facilities were gathering. Although the 
Commission stated that it would 
consider these factors for offshore 
facilities, TBI states that the reasons for 
these considerations also apply to 
remote onshore facilities, such as those 
in the Wind River Basin. Similar to 
offshore, TBI states that the density of 
transmission lines in central Wyoming is 
light and gathering lines may need to be 
significantly longer and larger than 
gathering lines in more highly developed 
areas. TBI states that its proposed 
facilities should not be compared inch- 
for-inch and mile-for-mile with facilities 
in other areas, just as offshore pipelines 
should not be directly compared with 
pipelines in the onshore areas of Texas 
and Louisiana, for example. 

Although the facilities proposed by 
TBI may cross Williston Basin’s 
pipeline, TBI states that it will not be 
economic to deliver gas to Williston 
Basin until Williston Basin’s rates or 


rate structure is changed. Therefore, TBI 
determined that the nearest pipeline 
interconnection that is economically 
acceptable to KN's 6-inch line. TBI 
states that the proposed line will cross a 
small distribution line owned by 
Northern Gas Company (Northern Gas), 
an intrastate pipeline and distribution 
company. It is stated that Northern Gas 
owns other pipelines in the area, all of 
which are relatively small and serve 
very limited markets. TBI states that the 
proposed line also passes near a 6-inch 
gathering line owned by CIG in the area 
of the Fuller and Matador Fields. 
However, TBI anticipates a lower 
gathering fee on KN’s line than on CIG's 
line and has determined that 
interconnection with KN is economically 
more attractive. Therefore, TBI states 
that the proposed line is no longer than 
necessary to deliver the gas to the 
nearest suitable pipeline. 

TBI states that the configuration of the 
proposed facilities is also consistent 
with the gathering function. The 
proposed facilities will be located 
entirely within the Wind River Basin 
producing area and will pass through or 
near several significant producing fields 
over its entire length, and connect with 
wells in these fields where possible. It is 
stated that the line will extend only four 
miles past the Matador Field and 
terminate into an existing gathering line. 

According to TBI, the gas gathered by 
the proposed facilities from the Muddy 
Ridge and Pavillion Fields will have to 
be treated minimally to separate liquids, 
and will not have to be processes at any 
point prior to its delivery to 
transmission pipelines. TBI expects that 
the gas produced from its other fields 
along the line will likewise be minimally 
treated and not processed. In addition, 
the proposed compression facilities are 
necessary fo raise the wellhead pressure 
to a level sufficient to permit flow into 
the interconnecting pipelines. TBI states 
that the location of the compression at a 
point upstream of the terminus of the 
line is merely a result of sound 
engineering practice to minimize system 
costs and provide for maximum 
operating efficiency. 

TBI states that the fact that not all of 
the facilities are located behind the 
compression facilities—particularly 
where, as here, compression would be 
needed even if the lines were of de 
minimis length—should not be 
dispositive where the facts and 
circumstances taken as a whole 
demonstrate that the primary function of 
the facilities is to collect production and 
deliver it to transmission pipelines. TBI 
states that the Commission has held that 
compression that is incidental to the 
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gathering and processing of gas, not 
intended for mainline transmission, is 
consistent with the primary function of 
gathering. 

In sum, TBI states that the primary 
function of the proposed facilities is 
gathering. The proposed line will 
connect wells over most of its length; the 
length of the line is purely a function of 
the distance from the production area to 
the interconnecting pipelines; the gas 
will not be processed and compression 
is incidental to gathering; and finally, 
construction and operation of the 
proposed line will allow reserves that 
are currently shut-in or severely 
curtailed to be produced at reasonable 
prices. 

Comment date: March 4, 1991, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 


10. National Fuel Gas Supply Corp. 


[Docket No. CP91-1128-000} 
February 11, 1991. 

Take notice that on February 4, 1991, 
National Fuel Gas Supply Corporation 
(National Fuel), Ten Lafayette Square, 
Buffalo, New York 14203, filed an 
application in Docket No. CP91-1128- 
000 for a certificate of public 
convenience and necessity authorizing 
the construction and operation of 
facilities in two of its existing 
underground natural gas storage fields, 
and for authority to abandon certain 
facilities, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. : 

National Fuel proposes to drill four 
new wells, and connect those wells plus 
six observation wells to the pipeline 
system in its existing storage facility in 
the Collins Storage Field located in the 
Town of Collins, Erie County, New York. 
National Fuel also proposes to abandon 
1,400 feet of pipeline in the Collins Field 
and replace it with 950 feet of pipeline in 
a new location. National Fuel further . 
proposes to connect thirty existing wells 
to the pipeline system in its existing 
storage facility in the East Branch 
Storage Field, McKean and Warren 
Counties, Pennsylvania. 

It is indicated that certain pipelines to 
be abandoned in connection with the 
East Branch field improvements are . 
either being replaced by the new 
facilities or are being converted to 
nonjurisdictional productions lines. It:is 
also indicated that both of these projects 
would make necessary improvements 
that would allow National Fuel to more 
efficiently operate its storage reservoirs 
and better serve the needs of its 
customers 
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National Fuel estimates that the cost 
of the Collins Storage Project would ‘be 
$1,227,946 and that the cost of the East 
Branch Storage Project would be 
$1,752,340. National Fuel indicates that 
the projects would be financed by 
internally-generated funds and/or 
interim short term loans. 

Comment date: March 4, 1991, in 
accordance with Standard Paragraph F 
at the end of this notice. 


11. Williams Natural Gas Co. 


[Docket No. CP91-1185-000] 
February 12, 1991. 
Take notiée that on February 7, 1991, 


Williams Natural Gas Company {(WNG), 


P.O. Box 3288, Tulsa, Oklahoma 74101, 
filed in Docket No. CP91-1185-000 a 
prior notice request with the 
Commission pursuant to § 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (NGA) to replace and 
relocate certain pipeline facilities for 
Boeing Commercial Airplane Group 
(Boeing) and KPL ‘Gas Service (KPL) in 
Sedgwick County, Kansas, under the 
blanket certificate issued in Docket No. 
CP82-479-000 pursuant to section 7 of 
the NGA, all as more fully set forth in 
the request which is open to public 
inspection. 

Specifically, WNG proposes to 
replace 5,680 feet of an 18-inch lateral 


16-inch pipe and to replace and relocate 
meters owned by B and KPL in 
Sedgwick County to avoid conflict with 
Boeing’s planned expansion at its 
existing facility. WNG states that 
natural gas deliveries via the proposed 
replacement facilities would not exceed 
the volumes it currently delivers to 
Boeing and KPL. WNG estimates that it 
will cost $2,882 to reclaim the 18-inch 
pipe with a $5,253 salvage volume. WNG 
also states that Boeing will reimburse 
WNG for the estimated $556,200 
construction cost for the proposed 
facilities. WNG states that its existing 
tariff does not prohibit this change and 
it has sufficient capacity to accomplish 
the specified deliveries without 
detriment or disadvantage to its other 
customers. 

Comment date: March 29, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


12. Northern Natural Gas Co., Division 
of Enron Corp., Northern Natural Gas 
Co., Division of Enron Corp., 
Transwestern Pipeline Co., Texas Gas 
Transmission Corp. 
[Docket No. CP91-1187-000, CP91-1188-000, 
CPg1-1189-000, and CP91-1190-000} 
February 12, 1991. 

Take notice that Applicants filed in 
the above-referenced dockets prior 


pipeline with approximately 8,175 feet of notice requests pursuant to $§ 157.205 


ae = rate 
Shipper name (type) average > day, Receipt points 2 ‘Delivery points 
Moe 


CP91-1187-060 
(2-8-91) 


CP91-1188-000 
(2-8-91) 


CP91-1189-000 
(2-8-91) 


CP91-1190-000 
(2-8-91) 


1188, Houston, Texas 77251- 
1188. 


AZ, NM, OK, TX... 


13. Natural Gas Pipeline Co. of America 
{Docket Nos. CP91-1204-000, and CP91-1205- 
000} 

February 12, 1991. 


Take notice that on February 11, 1991, 
Natural Gas Pipeline Company of 
America (Natural), 701 East 22nd Street, 

, Illinois 601468, filed in the 
above-referenced dockets prior notice 
requests pursuant to $§ 157.205 and 
284.223 of the Commission's Regulations 


sscnnsstapeostl CNR -cinsnassinent 
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and 284.223 of the Commission's 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of various shippers under 
the blanket certificates issued to 
Applicants pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection.® 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
Regulations, has been provided by 
Applicants and is summarized in the 
attached appendix A. Applicants’ 
addresses and transportation blanket 
certificates are shown in the attached 
appendix B. 

Comment date: March 28, 1991, in 
accerdance with Standard Paragraph G 
at the end of this notice. 


® These prior notice requests are not 
consolidated. 


12-1-90, IT-1, $T01-6737, 
Interruptible. 12-4-90. 
$T91-6740, 


12-1-90, IT-1, 
tmterruptibie. 12-1-90. 


isnnsseaanens | 42-14-80, ITS-4, 


under the Natural Gas Act for 
authorization to transport natural gas on 
behalf of various shippers under its 
blanket certificate issued in Docket No. 
CP86-582-000, pursuant to section 7 of 
the Natural.Gas Act, all as more fully 
set forth in the requests that are on file 
with the Commission and open to public 
inspection.” 

Information applicable to each - 
transaction, including the identity of the 
shipper, the type of transportation 


7 These prior notice requests are not 
consolidated. 
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service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 


Docket No. (date filed) 


(2-11-91) 


CP91-1205-000 
(2-11-91) 


eee eae 


authorized under 
ene bd no a to 


14. Tennessee Gas Pipeline Co. 


[Docket No. CP91-1100-000] 
February 13, 1991. 

Take notice that on February 1, 1991, 
Tennessee Gas Pipeline Company, 
(Tennessee), P.O. Box 2511, Houston, 
Texas 77252, filed in Docket No. CP91- 
1100-000 a request, as supplemented 
February 12, 1991, pursuant to 
§§ 157.205, 157.211 and 284.223 of the 
Commission’s Regulations and 
Tennessee's blanket authority granted in 
Docket Nos. CP82-413-000 and CP87- 
115-000, for authorization to provide an 
interruptible transportation service for 
Lockport Energy Associates, L.P. 
(Lockport), an end-user, and to construct 
and operate, prior to commencement of 
the transportation service, certain sales 
tap facilities coazisting of dual 8” hot 
taps, 300 feet of 8” interconnecting 
pipeline, and meter station facilities, to 
accommodate the delivery of the natural 
gas, all as more fully set out in the 
request on file with the Commission and 
open to public inspection. 

Applicant states that it proposes (1) 
To transport natural gas for Lockport 
from receipt points located in Louisiana, 


Docket No. (date filed) 


CP91-1221-000 


Coastal Gas Marketing 
(2-11-91) 


Company (Marketer). 


CP91-1222-000 Tenngasco Corporation... 


(2-11-91) 


CP91-1226-000 


BHP Gas Marketing 
(2-11-91) 


Company (Marketer). 
Arcadian Corporation 
(end-user). 


CP91-1231-000 
(2-12-91) 


contract amendment dated September 27, 1990, provides for 


main Oak, Sire Do senteent 
Docket No. ST91-2440-000. Further, 
Commission 


under § 284.223 of the Commission's 
Regulations, has been provided by 
Natural and is summarized in the 
attached appendix. 


explains that the — 


Orders 526 and 526-A, effective October 1, 


and (2) to deliver the gas to the facilities 
to be built in Niagara County, New 
York, in order to effectuate deliveries of 
gas under the referenced transportation 
agreement for Lockport. Further, 
pursuant to a transportation agreement 
dated January 30, 1991, Tennessee 
proposes to transport up to 40,000 Dth of 
natural gas per day; the service would 
be provided to Lockport under 
Tennessee's Rate Schedule IT. It is 
stated that Lockport would reimburse 
Tennessee one hundred percent of the 
construction cost, which is estimated at 
$358,000. 

Comment date: April 1, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Algonquin Gas Transmission Co., Texas 
Eastern Transmission Corp., and Natural 
Gas Pipeline Co. of America 


[Docket Nos. CP91-1221-000, CP91-1222-000, 
CP91~-1226-000, CP91-1231-000, CP91-1232- 
000 and CP91-1233-000} 

February 13, 1991. 

Take notice that Applicants filed in 
the above-referenced dockets prior 
notice requests pursuant to §§ 157.205 
and 284.223 of the Commission's 


was converted 40 
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Comment date: March 29, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


2-21-90, FTS, 
Firm. 11-1-90. 
1-15-90," ITS 
Interruptible. 


ST91-6188-000, 
12-1-90. 


of 5,000 MMBtu per 
authoriza 


, 3,000 MMBIu pe day was 
tion under , Section 


art 284, Subpart G 


Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of various shippers under 
the blanket certificates issued to 
Applicants pursuant to section 7 of the 
Natural Gas Acct, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public — 
inspection.® 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicants and is summarized in the 
attached appendix A. Applicant's 
addresses and transportation blanket 
certificates are shown in the attached’ 
appendix B. 

Comment date: April 1, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


® These prior notice requests are not 
consolidated. 


Contract date, rate 
schedule, service Related docket and 


ST91-6108-000, 


2-2-90, AIT-1 
Interruptible ............... 


ST91-6111-000, 
10-22-90. 


ST91-6849-000, 
12-1-90. 


ST91-6476-000, 
12-10-90. 
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Docket No. (date filed) # 


; Agreement FP-2630, as amended. 


“Nees easton teat © aegen.cheuing 2 & saservation fee for reserving firm capacity under the agreement for Arcadian on December 10, 1999, pursuant to the 
automatic 1 authorization of Section 283.223. ™ - 


-2631, as amended. 


CP91-1192-000 
2-8-94 


C91-1 193-000 
2-8-91 


CP91-1194-000 
2-8-91 


CP91-1195-000 
2-8-91 


CP91-1196-000 
2-8-91 


CP91-1197-000 
2-8-91 


CP91-1198-000 
2-8-91 


CP91-1199-000 
2-8-91 


are shown jin MMBtu unless 


16. United Gas Pipe Line Co. 


[Docket Nos. CP91-1192-000, CP91-1193-960, 
CP91-1194-000, CP91-1195-000, CP91-1196- 
000, CP91-1197-000, CP91-1198-000, CP91- 
1199-000] 

February 13, 1991. 


Take notice that on February 8, 1991, 
United Gas Pipe Line Company 
(Applicanf), Post Office Box 1478, 
Houston, Texas 77251-1478, filed in the 
respective dockets prior notice requests 
pursuant to $§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under its blanket 
certificate issued in Docket No. CP88-6- 
000, pursuant to section 7 of the Natural 
Gas Act, all as more fully set forth in the 
prior notice requests which are on file 
with the Commission and open to public 
inspection.® 

® These prior notice requests are net 
consolidated. 


Information applicable te each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related docket 
numbers of the 120-day transactions 
under Section 284.223 of the 
Commission's Regulatians, has been 
provided by the Applicants and is 
summarized in the attached appendix. 

Applicants state that each of the 
proposed services would be provided 
under an executed transportation 
agreement, and that Applicants would 
charge the rates and abide by the terms 
and conditions of the referenced 
transportation rate schedules. 

Comment date: April 1, 1991, in 
acoordance with Standard Paragraph G 
at the end of this notice. 


1On LA, TX. MS, AL, AL...j ¢ 


| AL, FL, TX, MS, On LA... 


11h 68s... 


1 Quantities otherwise indicated. 
* The CP docket corresponds to applicant's blanket transportation certificate. f an ST docket is shown, 120-day transportation service was seported in it. 
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17. Colorado Interstate Gas Co. 


[Docket No. CP81-1163-000} 
February 13, 1991. 

Take notice that on February 11, 1991, 
Colorado Interstate Gas Company 
(CIG), Post Office Box 1087, Colorado 
Springs, Colorado 80944, filed in Docket 
No. CP91-—1163-000 a request pursuant to 
§§ 157.205 and 284.223 of the 
Commission's Regulations for 
authorization to transport natural gas 
for Golden Gas Energies, Inc. (Golden) 
under CIG’s blanket certificate issued in 
Docket No. CP86-589-000 pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

CiG proposes to transport on an 
interruptible basis up to 10,000 Mcf of 
natural gas on a peak day, 10,000 Mcf on 
an averge day, and 3,200,000 Mcf on an 
annual basis for Golden. CIG states that 
it would perform the transportation 
service for Golden under CIG’s Rate 
Schedule TI-1. It is indicated that CIG 
would receive the gas at numerous 
points in Colorado, Wyoming, 
Oklahoma and Kansas, for delivery to 
one point in Beaver County, Oklahoma. 

It is explained that the service 
commenced September 27, 1990, under 
the automatic authorization provisions 
of Section 284.223 of the Commission's 
Regulations, as reported in Docket No. 
ST91-669. CIG indicates that no new 
facilities would be necessary to provide 
the subject service. 

Comment date: April 1, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


18. Colorado Interstate Gas Co. 


[Docket No. CP91-1162-000} 
February 13, 1991. 

Take notice that on February 11, 1991, 
Colorado Interstate Gas Company 
(CIG), Post Office Box 1087, Colorado 
Springs, Colorado 80944, filed in Docket 
No. CP91-1162-000 a request pursuant to 
§§ 157.205 and 284.223 of the 
Commission's Regulations for 
authorization to transport natural gas 
for Western Gas Processors, Ltd. 
(Western), a marketer, under CIG's 
blanket certificate issued in Docket No. 
CP86-589-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request which is on file 
with the Commission and open to public 
inspection. 

CIG proposes to transport on an 
interruptible basis up to 50,000 Mcf of 
natural gas on a peak day, 10,000 Mcf on 
an averge day, and 365,000 Mcf on an 
annual basis for Western. CIG states 
that it would perform the transportation 
service for Western under CIG’s Rate 


Schedule TI-1. It is indicated that CIG 
would receive the gas at numerous 
points in Colorado, Wyoming, and 
Kansas, for delivery to one point in Park 
County, Wyoming. 

It is explained that the service 
commenced September 26, 1990, under 
the automatic authorization provisions 
of § 284.223 of the Commission's 
Regulations, as reported in Docket No. 
ST91-670. CIG indicates that no new 
facilities would be necessary to provide 
the subject service. 

Comment date: April 1, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


19. Texas Gas Transmission Corp. 


[Docket No. CP91-1191-000] 
February 13, 1991. 


Take notice that on February 8, 1991, 
Texas Gas Transmission Corporation 
(Texas Gas), P. O. Box 1160, 
Owensboro, Kentucky 42302, filed in 
Docket No. CP91-1191-000, a request 
pursuant to §§ 157.205 and 157.212 of the 
Regulations under the Natural Gas Act 
to add a new delivery point to Southern 
Indiana Gas and Electric Company 
(SIGECO) in Warrick County, Indiana, 
under the authorization issued to it in 
Docket No. CP82-407-000 and pursuant 
to section 7 of the Natural Gas Act, all 
as more fully set forth in the request on 
file with the Commission and open to 
public inspection. 

It is stated that Texas Gas currently 
makes natural gas sales to SIGECO 
pursuant to a Service Agreement dated 
August 1, 1990. The proposed new 
delivery point is proposed to be located 
on Texas Gas’ Slaughters-Montezuma 
12-inch line in Warrick County, Indiana, 
and would enable SIGECO to render 
natural gas service to an area of its 
system which has experienced growth 
recently and is expected to continue to 
grow in the future. Texas Gas states that 
the area has and is continuing to 
experience load growth in industrial, 
commercial and residential end-uses. It 
is asserted that the proposed annual 
maximum quantity of gas to be 
delivered would be an estimated 
2,500,000 MMBtu with an estimated 
maximum daily delivery of 40,000 
MMBtu. Also, the addition of the new 
delivery point would not result in an 
increase in SIGECO’s current daily 
contract demand. Furthermore, service 
to SIGECO through this new delivery 
point can be accomplished without 
detriment to Texas Gas’ other 
customers. 

Comment date: April 1, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 
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20. United Gas Pipe Line Co. 


[Docket No. CP91-1171-000} 
February 13, 1991. 


Take notice that on February 6, 1991, 
United Gas Pipe Line Company (United), 
P.O. Box 1478, Houston, Texas 77251- 
1478, filed in Docket No. CP91-1171-000 
a request pursuant to § 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to provide an interruptible 
transportation service for Arkla Energy 
Marketing Company, a marketer, under 
the blanket certificate issued in Docket 
No. CP88-6-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request that is on file 
with the Commission and open to public 
inspection. 

United states that, pursuant to an 
agreement dated February 12, 1988, 
under its Rate Schedule ITS, it proposes 
to transport up to 206,000 MMBtu per 
day equivalent of natural gas. United 
indicates that the gas would be 
transported from various receipt points, 
and would be redelivered in various 
delivery points on its system. United 
further indicates that it would transport 
206,500 MMBtu on an average day and 
75,190,000 MMBtu annually. 

United advises that service under 
§ 284.223(a) commenced December 6, 
1990, as reported in Docket No. ST91- 
6246. 

Comment date: April 1, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Standard Paragraphs 


F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person. 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
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and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to rule 214 of 
the Commission’s Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-4176 Filed 2-21-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP72-110-053] 


Algonquin Gas Transmission Co.; 
Filing of Report of Refund 


February 14, 1991. 

Take notice that Algonquin Gas 
Transmission Company (“Algonquin”) 
on February 8, 1991 tendered for filing a 
Report of Refund to flow through to 
Algonquin’s customers a refund received 
from Texas Eastern Transmission 
Corporation (“Texas Eastern”). 

Algonquin states that on February 4, 
1991, it received from Texas Eastern a 
refund in the amount of $42,642.18. 

Algonquin states that the $42,642.18 
refund received from Texas Eastern is a 
flow through of Algonquin’s portion of a 
refund made to Texas Eastern pursuant 
to the provisions of the Federal Energy 
Regulatory Commission's 


(“Commission”) “Order Approving 
Settlement”, issued December 31. 1986, 
approving the Stipulation and 
Agreement filed on October 23, 1986 in 
Docket Nos. C164-26, e¢ al. 

Algonquin states that since this 
amount was refunded to Algonquin in 
relation to the underdeliveries 
Algonquin experienced from Texas 
Eastern, such refund is being returned 
on the basis of the calculated 
differences between each individual 
customer's curtailment that would have 
occurred had Texas Eastern received 
the Gulf Oil Corporation (“Gulf”) 
underdeliveries. 

Algonquin further states that such 
refund method is the same as that 
approved by the Commission's Orders 
dated March 8, 1983, October 3, 1983, 
April 9, 1984, October 19, 1984, April 19, 
1985, November 13, 1985, April 9, 1986, 
October 7, 1986, February 5, 1987, May 
15, 1987, October 20, 1987, March 17, 
1988, October 11, 1988, August 7, 1989, 
August 9, 1989, September 1, 1989 and 
March 27, 1990 relating to Algonquin’s 
Refund Reports filed June 23, 1982, July 
12, 1982, February 5, 1983, August 3, 
1983, February 3, 1984, August 1, 1984, 
January 29, 1985, July 30, 1985, January 
28, 1986, July 29, 1986, August 26, 1986, 
February 10, 1987, May 15, 1987, July 28. 
1987 January 27, 1988, July 5, 1988, 
December 30, 1988, July 5, 1989 and 
January 2, 1990 flowing through similar 
Gulf refunds from Texas Eastern. 

Algonquin notes that a copy of this 
filing is being served upon each affected 
party and interested-state commission. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be filed 
on or before February 22, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-4177 Filed 2-21-91; 8:45 am] 
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[Docket Nos. RP90-12-007 and CP89-155 
006) 


Colorado Interstate Gas Co.; Tariff 
Filing 


February 14, 1991. 

Take Notice that on February 7, 1991, 
Colorado Interstate Gas Company 
(“CIG”) tendered for filing the following 
tariff sheet to its FERC Gas Tariff, 
Original Volume No. 3: 


Original Volume No. 3: 


Substitute First Revised Sheet No. 97C 

CIG states that the purpose of this filing is 
to comply with the Commission's letter order 
of January 31, 1991, in the above-captioned 
proceedings requiring CIG to file a revised 
tariff sheet within 15 days to remove the 
shipper and purchaser liability language 
originally included in the above-listed tariff 
sheet. 

CIG states that copies of its filing were 
served on all holders of CIG’s FERC Gas 
Tariff, Original Volume No. 3. 


Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be filed 
on or before February 22, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-4178 Filed 2-21-91; 8:45 am} 
BILLING CODE 6717-01-M 


[Docket No. RP90-186-000) 


Northwest Pipeline Corp.; Response of 
Northwest Pipeline Corp. to Protest of 
Cascade Natural Gas Corp. 


February 14, 1991. 

Take notice that Northwest Pipeline 
Corporation (Northwest), on October 26. 
1990, filed information pursuant to the 
Commission's October 11, 1990, order in 
Docket No. RP90-186-000. Northwest 
states such order required it to respond 
to a protest of Cascade Natural Gas 
Corporation (Cascade). 

Cascade protested three aspects of 
Northwest’s filing: (1) Proposed 
provisions in its records preservation 
procedures, limiting the retention of 





measurement data, charts or similar 
records for one year, (2) proposed 
language limiting to one year the 
correction period for volume calculation 
errors and the correction period for 
adjustment of inaccuracies found in 
meter testing, and (3) the use of 
“reasonable intervals” to verify the 
accuracy of measurement equipment. 

Northwest's October 26 filing 
addressed each aspect of Cascade's 
protest. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with §§ 385.214 
and 385.211 of the Commission's Rules 
and Regulations. All such motions or 
protests should be filed on or before 
February 22, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashel. 

Secretary 
[FR Doc. 81-4179 Filed 2-21-91; 8:45 am} 
BILLING CODE 6717-01-M 


[Docket No. RP91-66-003} 


Northwest Pipeline Corp.; Proposed 
Change in FERC Gas Tariff 


February 14, 1991. 

Take notice that on February 11, 1991, 
Northwest Pipeline Corporation 
(“Northwest”) tendered for filing and 
acceptance the following tariff sheets to 
be a part of its FERC Gas Tariff. 


First Revised Volume No. 1 
Substitute Sixth Revised Sheet No. 12 
Second Revised Volume No. 1 
First Revised Sheet No. 15 


The purpose of this filing is to 
reinstate the pre-Docket No. RP90-118 
Fixed SSP Charges into Northwest's 
FERC Gas Tariff in compliance with 
Ordering Paragraph (D) of the Federal 
Energy Regulatory Commission order 
issued January 30, 1991 in the above 
docket. 

Northwest states that copies of this 
filing is being mailed to Northwest's 
jurisdictional customer list and affected 
state commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 


825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990)). All such protests should be filed 
on or before February 22, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

{FR Doc. 91-4182 Filed 2-21-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER91-242-000] 


PacifiCorp Electric Operations; Filing 


February 5, 1991. 

Take notice that PacifiCorp Electric 
Operations (“PacifiCorp”), on February 
1, 1991, tendered for filing, in 
accordance with 18 CFR 35.13 of the 
Commission Rules and Regulations, 
Third Revised Sheet No. 3.0 superseding 
Second Revised Sheet No. 3.0 {Index of 
Utilities Executing Service Agreements) 
of PacifiCorp’s FERC Electric Tariff, 
Original Volume No. 5 (“Tariff”), a 
Transmission Service Agreement 
(“Service Agreement”) between 
PacifiCorp and The City of Bountiful, 
Utah (“Bountiful”} dated November 20, 
1990. 

Under the terms of the Service 
Agreement, PacifiCorp will provide firm 
transmission service for Bountiful under 
Service Schedules TS—2 and TS—4 of the 
Tariff. 

PacifiCorp respectfully requests, 
pursuant to 18 CFR 35.11 of the 
Commission's Rules and Regulations, 
that a waiver of prior notice be granted 
and that an effective date of March 1, 
1991 be assigned to the Service 
Agreement, this date being consistent 
with the effective date determined in 
section 2.1 of the Service Agreement. 

Copies of this filing were supplied to 
the City of Bountiful Light & Power, the 
Public Utility Commission of Oregon 
and the Utah Public Service 
Commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulation Commission, 825 
North Capitol Street, NE., Washington, 
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DC 204286, in accordance with rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211. 
385.214). All such motions or protests 
should be filed on or hefore February 20, 
1991. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-4180 Filed 2-21-91; 8:45 am] - 
BILLING CODE 6717-01-M 


Office of Hearings and Appeals 


Implementation of Special Retund 
Procedures 


AGENCY: Office of Hearings and 
Appeals, Department of Energy. 
ACTION: Notice of implementation of 
special refund procedures. 


SUMMARY: The Office of Hearings and 
Appeals (OHA) of the Department of 
Energy (DOE) announces the procedures 
for disbursement of two settlement 
funds, $3,764.93 plus accrued interest 
and $287,933.71 plus accrued interest, 
obtained by the DOE in connection with 
the settlement of enforcement 
proceedings involving O'Neal's Service 
Center (O’Neal’s) and Pester Marketing 
Company (Pester), respectively. 


DATES AND ADDRESSES: Applications for 
Refund from these settlement funds 
must be filed in duplicate within 90 days 
of publication of this Notice in the 
Federal Register. All Applications 
should refer to Case No. KEF-0117 
(O’Neal’s} or Case No. KEF-0134 
(Pester) and should be addressed to the 
Office of Hearings and Appeals, 
Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585. 
FOR FURTHER INFORMATION CONTACT: 
Richard W. Dugan, Associate Director, 
Office of Hearings and Appeals, 
Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202} 586-2860. 
SUPPLEMENTARY INFORMATION: In 
accordance with the procedural 
regulations of the Department of Energy 
(DOE), 10 CFR 205.282(c), notice is 
hereby given of the issuance of the 
Decision and Order set out below. The 
Decision relates to the settlement of 
enforcement proceedings involving 
O'Neal's and Pester. The proceedings 
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involved O'Neal's compliance with the 
Federal Petroleum Price and Allocation 
Regulations in its sales of motor 
gasoline during the period August 1, 
1979 through July 24, 1980 and Pester’s 
compliance with the same regulations in 
its sales of motor gasoline and/or diesel 
fuel during the period November 1, 1973 
through May 8, 1974. The DOE is 
currently holding the settlement funds in 
interest bearing escrow accounts 
pending distribution. Proposed Decision 
and Orders tentatively establishing 
refund procedures and soliciting 
comments from the public concerning 
the distribution of the O’Neal’s and 
Pester settlement funds were issued on 
November 14, 1988 (53 FR 46936 
(November 21, 1988)) and on June 27, 
1990 (55 FR 27678 (July 5, 1990)) 
respectively. No comments were 
received and the present Decision 
adopts the proposed procedures as final 
procedures. 

Applications for Refund will now be 
accepted provided they are filed in 
duplicate no later than 90 days after 
publication of this Decision and Order 
in the Federal Register. 

Applications for Refund will be 
available for public inspection between 
the hours of 1 p.m. through 5 p.m., 
Monday through Friday, except federal 
holidays in the Public Reference Room 
of the Office of Hearings and Appeals, 
located in Room 1E~234, 1000 
Independence Avenue, SW., 
Washington, DC 20585. 


Dated: February 14, 1991. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


Decision and Order of the Department of 
Energy 


Implementation of Special Refund 
Procedures 


February 14, 1991. 

Names of firms: O'Neal's Service 
Center, Pester Marketing Co. 

Dates of filing: September 19, 1988, 
May 8, 1989. 

Case numbers: KEF-0117, KEF-0134. 

In accordance with the procedural 
regulations of the Department of Energy 
(DOE), 10 CFR part 205, subpart V, the 
Economic Regulatory Administration 
(ERA) of the DOE filed petitions for the 
Implementation of Special Refund 
Procedures with the Office of Hearings 
and Appeals (OHA) on September 19, 
1988 and May 8, 1989, respectively. In 
those petitions, the ERA requests that 
the OHA formulate and implement 
procedures for the distribution of funds 
received from O’Neal’s Service Center 
(O'Neal) and Pester Marketing Company 
(Pester). This Decision and Order 
establishes procedures for distributing 


these funds to qualified refund 
applicants. 


I. Background 


At all times relevant to this 
proceeding, Pester was a “reseller- 
retailer” of motor gasoline and diesel 
fuel, while O'Neal was a “retailer” of 
motor gasoline, as those terms were 
defined in 10 CFR 212.31. Pester 
operated 86 outlets located in Iowa, 
Missouri and Illinois. O'Neal operated a 
single retail outlet in Corona, California. 
During the period of federal price 
controls, both firms were subject to the 
Mandatory Petroleum Price and 
Allocation Regulations set forth in 10 
CFR parts 210, 211 and 212. An ERA 
audit of each firm’s records revealed 
possible violations of the provisions of 
10 CFR part 212, subpart F. 

An ERA audit of O’Neal’s records 
revealed that between August 1, 1979 
and July 24, 1980 (the audit period), 
O’Neal committed possible price 
violations with respect to its retail sales 
of motor gasoline in violation of 10 CFR 
212.93. On February 24, 1981, the ERA 
issued a Proposed Remedial Order 
(PRO) to Tom O'Neal d/b/a O’Neal’s 
Service Center alleging that the firm had 
overcharged its customers and that Mr. 
O’Neal was personally liable for the 
violations and should remit the amount 
of $7,310.55 plus interest. 

Mr. O’Neal filed a Statement of 
Objections to the PRO on August 23, 
1981. On September 29, 1982, the DOE 
denied the Statement of Objections and 
issued the PRO as a final Remedial 
Order (RO). Tom O'Neal, 10 DOE 
{ 83,011 (1982). The RO was 
subsequently affirmed by the Federal 
Energy Regulatory Commission on 
November 4, 1983. Tom O'Neal, 25 FERC 
{ 51,215 (1983), aff'g 23 FERC [ 62,308 
(1983) (Proposed Decision). In July 1987, 
the ERA agreed to accept $3,764.93 in 
full settlement of O’Neal’s refund 
obligation under the RO.! See July 30, 
1987 letter from Richard L. Farman of 
the ERA to Randolf W. Katz, Counsel for 
O'Neal. On August 15, 1988, the final 
payment was received by the DOE and 
placed in an escrow account maintained 
by the Department of the Treasury. This 
Decision concerns the distribution of the 
funds in the O’Neal escrow account, 
plus accrued interest. 

On the basis of an audit of Pester’s 
pricing practices during the period 
November 1, 1973 through May 8, 1974 


1 This amount, representing one-half of the 
principal overcharge amount of $7,319.55 plus a 
three percent penalty, was originally offered to Mr. 
O'Neal in 1982. In the July 30, 1987 letter, the ERA 
acknowledged that Mr. O'Neal had been willing to 
accept the earlier settlement offer in 1982 if certain 
matters had been clarified. 
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. (the audit period), the ERA alleged that 


Pester had violated certain applicable 
DOE price regulations in its sales of 
refined petroleum products to end-users 
and two resellers. On September 12, 
1980, the ERA issued a Proposed 
Remedial Order (PRO) (Case No- 
730SO01236) to Pester which alleged 
overcharges totalling $590,887.55 in sales 
of diesel fuel and regular, premium and 
Super Bonus gasoline. Pester filed 
objections, and on February 11, 1985, the 
OHA issued a Decision and Order in 
which it remanded the PRO to the ERA 
with instructions to recompute or 
eliminate the amount of overcharges 
relating to Pester’s sales of Super Bonus 
gasoline. Pester Derby Oil Co., 12 DOE 
{ 83,029 (1985) (Pester J). On August 13, 
1985, the ERA issued a Revised 
Proposed Remedial Order (RPRO) in 
which it elected to eliminate the alleged 
overcharges relating to sales of Super 
Bonus and premium gasoline, producing 
a revised total overcharge amount of 
$271,595.60 plus interest. 50 Fed. Reg. 
37726 (September 17, 1985).? 

Prior to the issuance of the RPRO, 
Pester had filed for bankruptcy under 
Chapter 11 of the U.S. Bankruptcy Code. 
Pester Marketing Company, Bankruptcy 
Case No. 85-339-C, (S.D. Iowa filed 
February 25, 1985). In the bankruptcy 
proceeding, the DOE submitted a Proof 
of Claim to the court based on the RPRO 
in the amount of $706,852.67, which 
included interest on the overcharge 
figure. On June 2, 1986, the United States 
Bankruptcy Court for the Southern 
District of lowa (Central Division) 
approved an agreement between Pester 
and the DOE under which the DOE’s 
claim was limited to $465,000 in full 
settlement of the remedial order 
proceeding. The actual amount that the 
DOE received under the Pester 
reorganization plan, however, was 
$287,993.71. These funds are being held 
in an interest-bearing escrow account 
maintained at the Department of the 
Treasury pending a determination 
regarding their proper distribution. 

On November 14, 1988 and July 27, 
1990 respectively, the OHA issued 
Proposed Decisions and Orders (PDOs) 
setting forth tentative plans for the 
distribution of the O’Neal and Pester 
escrow fund accounts. In order to give 
notice to all potentially affected parties, 
a copy of each PDO was published in 
the Federal Register and comments were 
solicited. 53 FR 46936 (November 21, 


2 On May 8, 1986, the OHA issued a Decision and 
Order in which it remanded the RPRO to the ERA 
with instructions to explain how it determined the 
amounts of non-product cost increases attributable 
to Pester’s sales of regular gasoline and diesel fuel. 
Pester Derby Oil Co., 14 DOE { 83,022 (1986). 
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1988); 55 FR 27678 (July 5, 1990). We 
have received no comments regarding 
these procedures. In this Decision and 
Order, we will adopt final refund 
procedures for the distribution of the 
funds in the O’Neal and Pester escrow 
accounts. 


Il. Jurisdiction 


The procedura} regulations of the DOE 
set forth general guidelines by which the 
OHA may formulate and implement a 
plan of distribution for funds received as 
a result of an enforcement proceeding. 
10 CFR part 205, subpart V. The DOE 
policy is to use the subpart V process to 
distribute such funds. For a more 
detailed discussion of subpart V and the 
authority of the OHA to fashion 
procedures to distribute refunds 
obtained as part of settlement 
agreements, see Office of Enforcement, 
9 DOE { 82,553 (1982); Office of 
Enforcement, 9 DOE { 82,508 (1981); 
Office of Enforcement, 8 DOE { 82,597 
(1981) (Vickers). As we stated in both 
PDOs, we have reviewed the records in 
these cases and have determined that a 
subpart V preceeding is an appropriate 
mechanism for distributing the O'Neal 
and Pester escrow funds. We will 
therefore grant the ERA’s petitions and 
assume jurisdiction over these funds. 


IIk. Final Refund Procedures 


A. Eligible Claimants 


In the first stage, refund monies will 
be distributed to those parties which 
were directly injured in transactions 
with O'Neal or Pester. As discussed in 
the O'Neal Proposed Decision, the 
potential refund claimants against the 
O'Neal escrow account are limited to 
retail customers {end-users} who 
purchased motor gasoline from O'Neal 
during the period August 1, 1979 through 
July 24, 1980. The potential claimants 
against the Pester escrow account are 
wholesale and/or retail customers who 
purchased regular grade motor gasoline 
and/or diesel fuel from Pester between 
November 1, 1973 and May 8, 1974. Also, 
as proposed in the Pester PDO, refund 
claims based upon retail purchases 
made at Pester’s Station No. 69 located 
in Bettendorf, lowa and Station No. 812 
located in Shennandoah, Iowa will not 
be accepted for consideration. This 
determination is consistent with the 
results of the ERA audit which found 
that Pester did not overcharge its 
customers at these two outlets. 


1. Showing of Injury 


As we noted in the PD&O, in order to 
be eligible for a refund, an applicant 
must establish that it was injured as a 
result of the consent order firm’s 


overcharges. See 10 CFR 205.280. 
Claimants against the Pester escrow 
fund account who resold Pester regular 
gasoline or diesel fuel and who do not 
accept the small claims presumption 
described below, will be required to 
make a detailed showing that they were 
injured by Pester’s alleged overcharges. 
This showing will generally consist of 
two distinct elements. First, a reseller 
claimant will be required to show that it 
had “banks” or unrecouped increased 
product costs in excess of the refund 
claimed.* Second, because a showing of 
banked costs alone is not sufficient to 
establish injury, a claimant must provide 
evidence that market conditions 
precluded it from increasing its prices to 
pass through the additional costs 
associated with the alleged overcharges. 
See Vickers Energy Corp./Hutchens Oi! 
Co., 11 DOE { 85,070 at 88,105 (1983). 
Such a showing could consist of a 
demonstration that a firm suffered a 
competitive disadvantage as a result of 
its purchases from Pester. See National 
Helium Co./Atlantic Richfield Co., 11 
DOE J 85,257 (1984), aff'd sub nom. 
Atlantic Richfield Co., v. DOE, 618 F. 
Supp. 1199 (D. Del. 1985). 


2. Small Claims Presumption 


We shall adopt, as proposed in the 
Pester PD&O a presumption that a firm 
which resold Pester products and 
requests a small refund was injured by 
the alleged regulatory violations. Under 
the small claims presumption, a reseller 
seeking a refund of $5,000 or less will 
not be required to submit evidence of 
injury beyond documentation of the 
volume of eligible Pester products that it 
purchased during the audit period. See 
Texas Oil and Gas Carp., 12 DOE 
{ 85,069 at 88,210 (1984) (TOGCO}. As 
we have noted in numerous prior 
proceedings, there may be considerable 
expense involved in gathering the types 
of data necessary to support a detailed 
claim of injury; in some cases, the 
expense might possibly exceed the 
expected refund. Consequently, failure 
to allow simplified application 
procedures for small! claims could 
therefore deprive injured parties of their 


= Claimants who have previously relied upon 
their banked costs in order to obtain refunds in 
other special refund proceedings should subtract 
those refunds from the cumulative banked costs 
submitted in this proceeding. See Husky Oil Co./ 
Metro Oil Products, Inc., 16 DOE { 85,090 at 88,179 
(19897). Additionally, a claimant may not receive a 
refund for any month in which it has a negative 
cumulative bank (for that product) or for any 
preceding month. See Standard Oii (Indiana)/ 
Suburban, Propane Gas Corp., 13 DOE { 85,030 at 
88,082 (1985}. If a claimant no longer has records 
showing its banked costs, the OHA may use its 
discretion to allow approximations of those banks 
prepared by the applicant. Gu/f Oi! Corp./Sturdy 
Oil Co., 15 DOE § 85,187 (1986). 
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opportunity to obtain a refund. 
Furthermore, use of the small claims 
presumption is desirable in that it 
allows the OHA to process the large 
number of routine refund claims 
expected in an efficient manner. * 


3. End-users 


In accordance with prior subpart V 
proceedings-and our proposed treatment 
of end-users in the O’Neal and Pester 
PD&O, we shall also adopt the 
presumption that an end-user or 
ultimate consumer of O’Neal gasoline or 
Pester regular gasoline or diesel fuel 
whose business is unrelated to the 
petroleum industry was injured by the 
alleged overcharges. See e.g., TOGCO at 
88,209. End-user claimants need only . 
document their purchase volumes to 
qualify for a refund. In O’Neal’s case, 
the DOE audit which detected the 
alleged overcharges revealed that all of 
O'Neal's customers during the audit 
period were end-users. Consequently all 
claimants against the O'Neal settlement 
fund will only be required to document 
the volume of motor gasoline that they 
purchased from O'Neal during the audit 
period to qualify for a refund. The DOE 
has often found that unlike regulated 
firms in the petroleum industry, end- 
users generally were not subject to the 
price controls during the regulatory 
period. They were therefore not required 
to keep records that would show 
whether they passed through fuel cost 
increases to their customers. 

These end-users need only document 
their purchase volumes from O'Neal or 
Pester during the respective audit period 
to make a sufficient showing that they 
were injured by the alleged overcharges. 


4. Spot Purchasers 


As proposed in the Pester PD&O, we 
shall adopt a rebuttable presumption 
that resellers which made only spot 
purchases from Pester did not suffer © 
injury as a result of those purchases. 
Spot purchasers tend to have 
considerable discretion in where and 
when to make purchases and therefore 
would not have made spot market 
purchases of Pester product at increased 
prices unless they were able to pass — 
through the full amount of the 
overcharges to their own customers. See 
e.g, Vickers, 8 DOE at 85,396-97. 
Accordingly, any reseller claimant who 
was a spot purchaser must submit 
specific and detailed evidence to rebut 
the spot purchaser presumption ani 
establish the extent to whicn it was 


4 A reseller whose purchase volumes woula 
generate a refund in excess of the small claims 
threshold may limit its refund claim to $5,000. 
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injured as a result of its spot purchase(s) 
from Pester.® 


Calculation of Refund Amounts 


As proposed in both the O’Neal and 
Pester PD&O, we will adopt a volumetric 
refund presumption in order to 
determine the potential refund amounts 
for applicants in these proceedings. The 
volumetric presumption treats a consent 
order firm’s alleged overcharges as if 
they were dispersed equally over all 
gallons involved in the transactions 
covered by the settlement agreement. 
This presumption enables us to 
determine a per gallon overcharge 
amount. The volumetric factor for the 
O'Neal proceeding is $0.00678 per gallon. 
We computed this figure by dividing the 
$3,764.93 settlement amount by the 
555,012 gallons of motor gasoline sold by 
O'Neal during the audit period. The 
volumetric factor for the Pester 
proceeding is $0.01134 per gallon. 
Similarly, this figure was computed by 
dividing the $287,993.71 settlement 
amount by the 25,395,967 gallons of 
regular gasoline and diesel fuel sold by 
Pester during the Pester audit period. In 
addition, successful claimants in both 
proceedings will receive a proportionate 
share of the interest that has accrued in 
the respective escrow accounts.® 

As in previous cases, we are 
establishing a minimum refund amount 
of $15. We have found through our 
experience that the cost of processing 
claims in which refunds for amounts 
less than $15 are sought outweights the 
benefits of restitution in those instances. 
See Exxon Corp., 17 DOE { 85,590 at 
89,150 (1988). See also 10 CFR 205.286{b). 
In the event that money remains after all 
refund claims from these proceedings 
have been analyzed, those funds will be 
disbursed in accordance with the 
provisions of the Petroluem Overcharge 
Distribution and Restitution Act of 1986, 
15 U.S.C. 4501-4507. 


5 In prior proceedings, we have stated that 
refunds will be approved for spot purchasers who 
demonstrate that (i) They made the spot purchases 
for the purpose of ensuring a supply for their base 
period customers rather than in anticipation of 
financial advantage as a result of those purchases, 
and {ii) they were forced by market conditions to 
resell the product at a loss that was not 
subsequently recouped through the draw down of 
banked costs. See Quaker State Oil Refining Corp./ 
Certified Gasoline Co., 14 DOE { 85,465 (1986). 

® The volumetric refund presumption is 
rebuttable. Because we realize that the impact on an 
individual claimant may have been greater than the 
volumetric amount, a claimant may submit evidence 
detailing the specific overcharges that it incurred in 
order to be eligible for a larger refund. See e.g., 
Standard Oil Co. (Indiana)/Army and Air Force 
Exchange Service, 12 DOE 4 85,015 (1964). 


Refund Application Requirements 


We will now accept Applications for 
Refund from individuals and firms that 
purchased motor gasoline from O’Neal 
and/or motor gasoline and diesel fuel 
from Pester during the respective audit 
periods. There is no specific application 
form that must be used. All Applications 
for Refund should include the following 
information: 

(1) A conspicuous reference to Case 
Number KEF-0117 (O’Neal) or KEF-0134 
(Pester) and the name and address of the 
applicant during the period for which the 
claim is filed, as well as the name to whom 
the refund check should be made out and the 
address to which the check should be sent; 

(2) The name, title, address and telephone 
number of a person who may be contacted by 
OHA for additional information concerning 
the Application; 

(3) The manner in which the applicant used 
the Pester Motor gasoline and/or diesel fuel 
i.e., whether the applicant was a reseller, 
retailer, end-user, etc.; 

(4) A monthly schedule of the number of 
gallons that the applicant purchased from 
O'Neal or Pester during the refund period 
(August 1, 1979—July 26, 1980 for O'Neal, 
November 1, 1973—May 8, 1974 for Pester); 
parties which purchased both motor gasoline 
and diesel fuel from Pester should submit 
separate schedules for each product; 

(5) If the applicant is a reseller requesting a 
refund in excess of $5,000 from the Pester 
escrow fund, it must submit all relevant 
material necessary to support its claim in 
accordance with the injury requirements 
outlined above; 

(6) If the applicant was or is in any way 
affiliated with either O’Neal or Pester, an 
explanation of the nature of that affiliation; 

(7) A statement as to whether there was a 
change in ownership of the applicants’ firm 
during or since the refund period(s). If there 
was such a change in ownership, the 
applicant must submit a detailed explanation 
as well as provide the names and addresses 
of the previous or subsequent owners; 

(8) A statement as to whether the claimant 
is or has been involved in any DOE 
enforcement proceedings or private actions 
filed under section 210 of the Economic 
Stabilization Act. If these actions have been 
concluded, the applicant should furnish a 
copy of the final order issued in the matter. If 
the action is still in progress, the applicant 
should briefly describe the action and its 
current status. The applicant must inform 
OHA of any change in status while its 
Application for Refund is pending. See 10 
CFR 205.9{d); 

(9) A statement as to whether the applicant 
or a related firm has filed any other 
Application for Refund in either proceeding; 

(10) A statement as to whether the 
claimant or a related firm has authorized any 
other individual(s) to file an Application for 
Refund on the claimant's behalf in either 
proceeding; and 

(11) The following statement signed by the 
applicant or a responsible official of the 
business or organization claiming the refund: 
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“I swear (or affirm) that the information 
submitted is true and accurate to the best of 
my knowledge and belief. I understand that 
anyone who is convicted of providing false 
information to the Federal Government may 
be subject to a fine, a jail sentence, or both, 
pursuant to 18 U.S.C. 1001.” 


Applications for Refund should be 
sent to: O’Neal’s Service Center Refund 
Proceeding OR, Pester Marketing 
Company Refund Proceeding, Case No. 
KEF-0117 or KEF-0134, Office of 
Hearings and Appeals, Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, DC 20585. All 
applications must be filed in duplicate 
and postmarked within 90 days from the 
date of publication of this Decision in 
the Federal Register. A copy of each 
Application will be available for public 
inspection in the Public Reference Room 
of the Office of Hearings and Appeals. 
Any claimant that believes that its 
Application for Refund contains 
confidential information must submit 
two additional copies of the application 
in which the confidential information is 
deleted, together with a statement 
specifying why the information is 
confidential. 

It is therefore ordered that: (1) 
Applications for Refund from the funds 
remitted to the Department of Energy by 
O’Neal’s Service Center pursuant to the 
agreement finalized on July 30, 1987, may 
now be filed. 

(2) Applications for Refund from the 
funds remitted to the Department of 
Energy by Pester Marketing Company 
pursuant to the agreement finalized on 
June 2, 1986, may now be filed. 

(3) All Applications for Refund must 
be filed no later than 90 days after 
publication of this Decision and Order 
in the Federal Register. 


Dated: February 14, 1991. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 
[FR Doc. 91-4279 Filed 2-21-91; 8:45 am] 
BILLING CODE 6450-01-M 


Proposed implementation of Special © 
Refund Procedures 


AGENCY: Office of Hearings and 
Appeals, Department of Energy. 


ACTION: Notice of proposed 
implementation of special refund 
procedures, 


sumMMARY: The Office of Hearings and 
Appeals (OHA) of the Department of 
Energy (DOE) announces the proposed 
procedures for disbursement of 
$15,000,000, plus accrued interest, in 


BEST COPY AVAILABLE 


Ct ee 
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alleged crude oil and refined petroleum 
product violation amounts obtained by 
the DOE under the terms of a settlement 
agreement entered into with AOC 
Acquisition Corp., Case No. LEF-0003. 
The OHA has tentatively determined 
that $3,620,649, plus accrued interest, 
will be distributed in accordance with 
the DOE’s Modified Statement of 
Restitutionary Policy Concerning Crude 
Oil Overcharges, and that the remaining 
$11,379,351, plus accrued interest, will 
be distributed to customers who 
purchased refined petroleum products 
from Clark Oil & Refining Corp. during 
the period August 19, 1973 through 
January 27, 1981. 


DATE AND ADDRESS: Comments must be 
filed in duplicate within 30 days of 
publication of this notice in the Federal 
Register, and should be addressed to the 
Office of Hearings and Appeals, 
Department of Energy, 1000 
Independence Avenue SW..,- 
Washington, DC 20585. All comments 
should display a reference to case 
number LEF-0003. 


FOR FURTHER INFORMATION CONTACT: 
Thomas O. Mann, Deputy Director, 
Roger Klurfeld, Assistant Director, 
Office of Hearings and Appeals, 1000 
Independence Avenue SW.., 
Washington, DC 20585, (202) 586-2094 
(Mann); 586-2383 (Klurfeld). 


SUPPLEMENTARY INFORMATION: In 
accordance with 10 CFR 205.282(b), 
notice is hereby given of the issuance of 
the Proposed Decision and Order set out 
below. The Proposed Decision and 
Order sets forth the procedures that the 
DOE has tentatively formulated to 
distribute to eligible claimants 
$15,000,000, plus accrued interest, 
obtained by the DOE under the terms of 
a settlement agreement entered into 
with AOC Acquisition Corp. (AOC) on 
November 25, 1988. The funds were paid 
by AOC towards the settlement of 
alleged violations of the DOE price and 
allocation regulations relating to 
transactions by Apex Oil Co. (Apex), 
Clark Oil & Refining Corp. (Clark), 
Novelly Oil Co., Goldstein Oil Co., and 
Apex Holding Co. involving the sale and 
marketing of crude oil and refined 
petroleum products during the period 
August 19, 1973 through January 27, 1981 
(the settlement agreement period). 

The OHA has proposed to divide the 
AOC settlement agreement fund into 
two different refund pools based on 
alleged crude oil overcharges and 
alleged refined petroleum product 
overcharges. 

For the crude oil refund pool 
($3,620,649 plus accrued interest), the 
OHA has tentatively determined to 


distribute these funds in accordance 
with the DOE’s Modified Statement of 
Restitutionary Policy Concerning Crude 
Oil Overcharges, 51 Fed. Reg. 27899 
(August 4, 1986) (the MSRP). Under the 
MSRP, crude oil overcharge monies are 
divided between the federal 
government, the states, and injured 
purchasers of refined petroleum 
products. Refunds to the states would be 
distributed in proportion to each state’s 
consumption of petroleum products 
during the price control period. Refunds 
to eligible purchasers would be based 
on the number of gallons of petroleum 
products which they purchased and the 


‘degree to which they can demonstrate 


injury. 

With respect to the refined product 
refund pool ($11,379,351 plus accrued 
interest), the OHA has tentatively 
determined to distribute these funds in 
two stages. In the first stage, we will 
accept claims from identifiable 
purchasers of petroleum products from 
Clark who may have been injured by the 
alleged overcharges. The specific 
requirements which an applicant must 
meet in order to receive a refund are set 
out in Section V of the Proposed 
Decision. Claimants who meet these 
specific requirements will be eligible to 
receive refunds based on the number of 
gallons of refined petroleum products 
which they purchased from Clark. 


If any funds remain in the refined 
product refund pool after valid claims 
are paid in the first stage, they may be 
used for indirect restitution in 
accordance with the provisions of the 
Petroleum Overcharge Distribution and 
Restitution Act of 1986 (PODRA), 15 
U.S.C. 4501-07. 


Applications for Refund should not be 
filed at this time. Appropriate public 
notice will be provided prior to the 
acceptance of claims. Any member of 
the public may submit written comments 
regarding the proposed refund 
procedures. Commenting parties are 
requested to provide two copies of their 
submissions. Comments must be 
submitted within 30 days of publication 
of this notice in the Federal Register and 
should be sent to the address set forth at 
the beginning of this notice. All 
comments received in this proceeding 
will be available for public inspection 
between the hours of 1 p.m. and 5 p.m., 
Monday through Friday, except federal 
holidays, in the Public Reference Room 
of the Office of Hearings and Appeals, 
located in room 1E-234, 1000 
Independence Avenue SW., 
Washington, DC 20585. 
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Dated: February 15, 1991. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 
February 15, 1991. 


Proposed Decision and Order of the 
Department of Energy 


Implementation of Special Refund 
Procedures 


Names of firms: Apex Oil Co., Apex 
Holding Co., Clark Oil & Refining Corp., 
Goldstein Oil Co., Novelly Oil Co. 

Date of filing: November 3, 1989. 

Case number: LEF-0003. 

On November 3, 1989, the Economic 
Regulatory Administration (ERA) of the 
Department of Energy (DOE) filed a 
Petition for the Implementation of 
Special Refund Procedures with the 
Office of Hearings and Appeals (OHA), 
to distribute the funds which AOC 
Acquisition Corp (AOC) remitted to the 
DOE pursuant to a settlement and 
release, dated November 25, 1988, 
between the DOE and AOC. AOC has 
remitted $15,000,000 pursuant to the 
settlement, to which $2,718,280 in 
interest has accrued as of December 31, 
1990. In accordance with the provisions 
of the procedural regulations at 10 CFR 
part 205, subpart V (Subpart V), the ERA 
requests in its Petition that the OHA 
establish special procedures to make 
refunds in order to remedy the effects of 
alleged regulatory violations which were 
resolved by the AOC settlement 
agreement. This Proposed Decision and 
Order sets forth the OHA’s plan to 
distribute these funds. 


I. Background 


In 1981, Apex Oil Company (Apex) 
acquired the Clark Oil & Refining 
Corporation (Clark) through its wholly- 
owned subsidiary, Apex Holding 
Company (AHC), a Missouri 
corporation. At the time of the 
acquisition, Apex was a partnership 
owned entirely by two Missouri 
corporations, Novelly Oil Company 
(Novelly) and Goldstein Oil Company 
(Goldstein). 

Between 1984 and 1987 the ERA 
issued six Proposed Remedial Orders 
(PROs) in the matter of Apex (Case 
Number 6COX00257); Clark and Apex 
(Case Number RCKH00300); and Clark, - 
Apex, Novelly, Goldstein, and AHC 
(Case Numbers RCKHO16A1, 
RCKHO001A1, RCKB00101, and 
RCKL000A1). The ERA issued the PROs 
in each of the cases cited above for 
alleged violations of the Federal 
petroleum price and allocation 
regulations. Objectives were filed with 
the OHA in each case. A Remedial 
Order was issued by OHA on October 
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10, 1985, for RCKH00300. See Clark Oil 
& Refining Corp., 13 DOE § 83,039 (1985). 
Another Remedial Ordep was issued on 
February 18, 1988, for 6COX00257. See 
Apex Oil Co., 17 DOE { 83,004 (1988). 

In 1987, various bankruptcy 
proceedings were commenced by the 
companies involved in these cases. 
These proceedings were subsequently 
consolidated, and on Auust 30, 1988, the 
various debtors filed a motion for 
approval for the AOC Acquisition 
Corporation {AOC) to purchase their 
assets. The DOE’s objection to the 
acquisition was withdrawn following an 
agreement dated November 25, 1988, 
between AOC and DOE to settle all of 
the DOE’s claims based on the six PROs 
for alleged regulatory violations during 
the period August 19, 1973 through 
January 20, 1981 (the AOC settlement 
agreement period). On August 3, 1989, 
OHA dismissed all pending proceedings 
involving the four PROs and two 
Remedial Orders. 

Pursuant to the settlement agreement, 
AOC remitted $15,000,000 to the DOE, to 
which $2,718,280 in interest has accrued 
as of December 31, 1990. Therefore, a 
total of $17,718,280 (the AOC settlement 
agreement fund) is available for 
distribution through subpart V. These 
funds are being held in an interest- 
bearing escrow account maintained at 
the Department of the Treasury pending 
a determination regarding their proper 
distribution. 

Il. Jurisdiction and Authority 

The subpart V regulations set forth 
general guidelines which may be used 
by the OHA in formulating and 
implementing a plan of distribution of 
funds received as a result of an 
enforcement proceeding. The DOE 
policy is to use the subpart V process to 
distribute such funds. For a more 
detailed discussion of subpart V and the 
authority of OHA to fashion procedures 
to distribute refunds, see Petroleum 
Overcharge Distribution and Restitution 
Act of 1986, 15 U.S.C. 4501 et seq., Office 
of Enforcement, 9 DOE § 82,508 (1981), 
and Office of Enforcement, 8 DOE 
{| 82,597 (1981) (Vickers). 

We have considered the ERA's 
petition that we implement a subpart V 
proceeding with respect to the AOC 
settlement agreement fund and have 
determined that such a proceeding is 
appropriate. This Proposed Decision and 
Order sets forth the OHA’s tentative 
plan to distribute this fund. 


Ill. Division of the Apex Consent Order 
Fund 


The PRO issued to Apex alone, 
6COX00257, alleged that Apex violated 
WOE regulations by failing to properly 


certify the crude oil it sold in various 
transactions, and by charging prices in 
excess of its permissible average 
markup. The Remedial Order issued by 
OHA on February 18, 1988, determined 
that these violations amounted to 
$3,620,649. Because these violations 
were fully adjudicated in the Remedial 
Order, we believe that it is most 
equitable to direct $3,620,649, plus 
accrued interest, of the AOC settlement 
agreement fund into a crude oil refund 
ool. 
" The remaining PROs alleged 
numerous violations of DOE regulations 
governing the sale of refined petroleum 
products. During the period of petroleum 
price controls, the ERA conducted 
several audits of Clark's operations to 
determine its compliance with the DOE 
regulations. As a result of these audits, 
the ERA issued Notices of Probable 
Violation (NOPVs) alleging that Clark 
had not complied with the refiner price 
regulations in its refined product sales. 
Although the total amount of violations 
alleged exceeded $150,000,000, the major 
issues had not as yet been fully resolved 
at the time of settlement agreement _—. 
between the DOE and AOC. Therefore, 
we will direct the remaining $11,379,351, 
plus accrued interest, of the AOC 
settlement agreement fund into a refined 
product refund pool. 


IV. Proposed Crude Oil Refund 
Procedures 


A. Crude Oil Refund Policy 


The portion of the AOC settlement 
agreement monies in the crude oil pool 
will be distributed in accordance with 
the DOE's Modified Statement of 
Restitutionary Policy in Crude Oil 
Cases, 51 FR 27899 (August 4, 1986) (the 
MSRP). The MSRP was issued as a 
result of a court-approved Settlement 
Agreement In re: The Department of 
Energy Stripper Well Exemption 
Litigation, 653 F. Supp. 108 (D. Kan.), 6 
Fed. Energy Guidelines § 90,509 (1986) 
(the Stripper Well Settlement 
Agreement). The MSRP establishes that 
40 percent of the crude oil overcharge 
funds will be refunded to the federal 
government, another 40 percent to the 
states, and up to 20 percent may be 
initially reserved for the payment of 
claims by injured parties. The MSRP 
also specifies that any monies remaining 
after all valid claims by injured 
purchasers are paid be disbursed to the 
federal government and the states in 
equal amounts. 

The OHA has utilized the MSRP in all 
subpart V proceedings involving alleged 
crude oil violations. See Order 
Implementing the MSRP, 51 FR 29689 
(August 20, 1986). This Order provided a 
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period of 30 days for the filing of 
comments or objections to our proposed 
use of the MSRP as the groundwork for 
evaluating claims in crude oil refund 
proceedings. Following this period, the 
OHA issued a Notice evaluating the 
numerous comments which it received 
pursuant to the Order Implementing the 
MSRP. This Notice was published at 52 
FR 11737 {April 10, 1987) (the April 10 
Notice). 

The April 10 Notice contained 
guidance to assist potential claimants 
wishing to file refund applications for 
crude oil monies under the subpart V 
regulations. Generally, all claimants 
would be required to (1) Document their 
purchase volumes of petroleum products 
during the August 19, 1973 through 
January 27, 1981 crude oil price control 
period, and (2) prove that they were 
injured by the alleged crude oil 
overcharges. We also specified that end- 
users of petroleum products whose 
businesses are unrelated to the 
petroleum industry will be presumed to 
have been injured by the alleged crude 
oil overcharges and need not submit any 
additional proof of injury beyond 
documentation of their purchase 
volumes. See City of Columbus, Georgia, 
16 DOE { 85,550 (1987). Additionally, we 
stated that crude oil refunds would be 
calculated on the basis of a per gallon 
(or “volumetric”) refund amount, which 
is obtained by dividing the crude oil 
refund pool by the total consumption of 
petroleum products in the United States 
during the crude oil price contro! period. 
The OHA has adopted the refund 
procedures outlined in the April 10 
Notice in numerous cases. See, e.g., 
Shell Oil Co., 17 DOE ¥ 85,204 (1988) 
(Shell); Mountain Fuel Supply Co., 14 
DOE {85,475 (1986) (Mountain Fuel). 


B. Refund Claims 


We propose to adopt the DOE’s 
standard procedures to distribute the 
crude oil portion of the AOC settlement 
agreement fund. As mentioned above, 
$3,620,649, plus accrued interest, is the 
amount covered by the crude oil portion 
of this Proposed Decision. We have 
chosen to initially reserve twenty 
percent of these funds, or $724,129.80, 
plus accrued interest, for direct refunds 
to claimants in order to ensure that 
sufficient funds will be available for 
injured parties. This reserve figure may 
later be reduced if circumstances 
warrant. 

The OHA will evaluate crude oil 
refund claims in a manner similar to that 
used in subpart V proceedings to 
evaluate claims based on alleged refined 
product overcharges. See Mountain 
Fuel, 14 DOE at 88,869. Under these 
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procedures, claimants will be required 
to document their purchase volumes of 
petroleum products and prove that they 
were injured as a result of the alleged 
violations. 

We will adopt a presumption that the 
crude oil overcharges were absorbed, 
rather than passed on, by applicants 
which were (1) End-users of petroleum 
products, (2) unrelated to the petroleum 
industry, and (3) not subject to the 
regulations promulgated under the 
Emergency Petroleum Price and 
Allocation Act of 1973 (EPAA), 15 U.S.C. 
751-760h. In order to receive a refund, 
end-user claimants need not submit any 
evidence of injury beyond 
documentation of their purchase 
volumes. See Shell, 17 DOE at 88,406. 

Petroleum retailer, reseller, and 
refiner applicants must submit detailed 
evidence of injury, and they may not 
rely upon the injury presumptions 
utilized in some refined product refund 
cases. Jd. These applicants may, 
however, use econometric evidence of 
the type found in the OHA Report on 
Stripper Well Overcharges, 6 Fed. 
Energy Guidelines § 90,507 (1985). See 
also Petroleum Overcharge Distribution 
and Restitution Act 3003(b)(2), 15 U.S.C. 
4502(b)(2). If a claimant has executed 
and submited a valid waiver pursuant to 
one of the escrows established by the 
Stripper Well Settlement Agreement, it 
has waived its rights to file an 
application for subpart V crude oil 
refund monies. See Mid-American 
Dairymen v. Herrington, 878 F.2d 1448 
(Temp. Emer. Ct. App.), 3 Fed. Energy 
Guidelines § 26,617 (1989); In re: 
Department of Energy Stripper Well 
Exemption Litigation, 707 F. Supp 1267 
(D. Kan.), 3 Fed. Energy Guidelines 
{ 26,613 (1987). 

Refunds to eligible claimants that 
purchased refined petroleum products 
will be calculated on the basis of a 
volumetric amount obtained by dividing 
the crude oil refund monies involved in 
this determination ($3,620,649) by the 
total U.S. consumption of petroleum 
products during the price control period 
(2,020,997,335,000 gallons). See Mountain 
fuel, 14 DOE at 88,868 n.4. The 
calculation results in a volumetric 
refund amount of $0.00000179151 per 
gallon for the AOC crude oil pool. This 
method reflects the fact that crude oil 
overcharges were spread evenly 
throughout the domestic petroleum 
refining industry by the Entitlements 
Program.? 


1 The Entitlements Program equalized the effects, 
among all domestic refiners and their downstream 
customers, of overcharges occurring due to crude oil 
miscertifications by requiring the exchange of 
“entitlements”; paymens between refiners. 


As has been stated in prior Decisions, 
a crude oil refund applicant will only be 
required to submit one application for 
its share of all available crude oil 
overcharge funds. See e.g., A. Tarricone, 
Inc., 15 DOE { 85,495 (1987). A party that 
has already submitted a claim in any 
other crude oil refund proceeding 
implemented by the DOE need not file 
another claim. The prior application will 
be deemed to be filed in all crude oil 
refund proceedings finalized to date. 

The deadline for claims to the first 
pool of crude oil overcharge funds was 
June 30, 1988, and this pool contained 
funds covered by determinations up to 
and including Shell. A second pool of 
crude oil overcharge funds, obtained 
pursuant to the determinations 
beginning with World Oil Co., 17 DOE 
{ 85,568, modified, 17 DOE { 85,669 
(1988) and ending with Texaco Inc., 19 
DOE 85,200, modified, 19 DOE { 85,236 
(1989), was established with an 
application deadline for the third crude 
oil overcharge pool was established as 
March 31, 1991, by Bi-Petro, Inc., 20 DOE 
{ 85,071 (1990). The third pool was 
funded by those crude oil proceedings 
ending with Benton Pruet d/b/a P& R 
Trading Co., 20 DOE { 85,786 (1990). The 
deadline for filing an application for 
refund from the fourth pool of crude oil 
overcharge funds, covering the present 
determination, is June 30, 1992. See 
Quintana Energy Corp., 21 DOE J__., 
No KEF-0131 (January 18, 1991). The 
volumetric refund amount from the 
fourth pool of crude oil funds will rise as 
additional crude oil overcharge monies 
become available. Applicants may be 
required to submit additional 
information to support their refund 
claims for future amounts. Notice of any 
such additional amounts will be 
published in the Federal Register. 


C. Payments to the Federal Government 
and the States 


Under the terms of the MSRP, we 
propose that the remaining eighty 
percent of the alleged crude oil 
overcharge amounts subject to this 
Proposed Decision, or $2,896,519.20 in 
principal, plus accrued interest, should 
be disbursed in equal shares to the 
states and federal government for 
indirect restitution. Refunds to the states 
will be in proportion to the consumption 
of petroleum products in each state 
during the period of price controls. The 
share or ratio of the funds which each 
state will receive is contained in Exhibit 
H of the Stripper Well Settlement 
Agreement, 6 Fed. Energy Guidelines 
{ 90,509 at 90,687. When disbursed, these 
funds will be subject to the same 
limitations and reporting requirements 
as all other crude oil monies received by 
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the States under the Stripper Well 
Settlement Agreement. 


V. Proposed Refined Product Refund 
Procedures 


We propose to implement a two-stage 
refund procedure for the refined product 
portion of the AOC order fund by which 
purchasers of Clark refined products 
during the settlement agreement period 
may submit Applications, for Refund in 
this initial stage. From our experience 
with subpart V proceedings, we expect’ 
that potential applicants generally will 
fall into the following categories: (i) End- 
users; (iij regulated entities, such as 
public utilities, and cooperatives; and 
(iii) refiners, resellers and retailers 
(hereinafter collectively referred to as 
“resellers”). 


A. Claims Based Upon Alleged 
Overcharges 


In order to receive a refund, each 
claimant will be required to submit a 
schedule of its monthly purchases of 
Clark refined petroleum products during 
the settlement agreement period. If the 
product was not purchased directly from 
Clark, the claimant must establish that 
the product originated with Clark. 
Additionally, a reseller claimant, except 
one who chooses to utilize the injury 
presumptions set forth below, will be 
required to make a detailed showing 
that it was injured by Clark’s alleged 
overcharges. This showing will 
generally consist of two distinct 
elements. First, a reseller claimant will 
be required to show that it had “banks” 
of unrecouped increased product costs 
in excess of the refund claimed.? 
Second, because a showing of banked 
costs alone is not sufficient to establish 
injury, a claimant must provide evidence 
that market conditions precluded it from 
increasing its prices to pass through the 
additional costs associated with the 
alleged overcharges. See Vickers Energy 


2 Claimants who have previously relied upon 
their banked costs in order to obtain refunds in 
other special refund proceedings should subtract 
those refunds from any cost banks submitted in this 
refund proceeding. See Husky Oil Co./Metro Oil 
Products, Inc., 16 DOE § 85,090 at 88, 179 (1987). 
Additionally, a claimant attempting to showing 
injury may not receive a refund for any month in 
which it has a negative accumulated cost bank (for 
the petroleum product) or for any prior month. See 
Standard Oil Co. (Indiana)/Suburban Propane Gas 
Corp., 13 DOE { 85,030 at 88,082 (1985). If a claimant 
no longer has records showing its banked costs, the 
OHA may use its discretion to permit the claimant 
to approximate those cost banks. See, e.g., Gulf Oil 
Corp./Sturdy Oil Co., 15 DOE 985,187 (1986). Such a 
showing could consist of a demonstration that a 
firm suffered a competitive disadvantage as a result 
of its purchases from Clark. See National Helium 
Co./Ailantic Richfield Co., 11 DOE { 85,257 (1984), 
aff'd sub nom. Atlantic Richfield Co. v. DOE, 618 F. 
Supp. 1199 (D. Dei. 1985). 
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Corp./Hutchens Oil Co., 11 DOE { 85,070 
at 88,105 (1983). 


1. The Use of Presumptions 


Our experience also indicates that the 
use of certain presumptions permits 
claimants to participate in the refund 
process without incurring inordinate 
expense and ensures that refund claims 
are evaluated in the most efficient 
manner possible. See, e.g., Marathon 
Petroleum Co., 14 DOE { 85,269 (1986) 
(Marathon). Presumptions in refund 
cases are specifically authorized by the 
applicable subpart V regulations at 10 
CFR 205.282(e). Accordingly, we propose 
to adopt the. presumptions set forth 
below. 

a. Calculation of refunds. First, we 
will adopt a presumption that the 
alleged overcharges were dispersed 
equally in all of Clark’s sales of refined 
petroleum products during the 
settlement agreement period. In 
accordance with this presumption, 
refunds are made on a pro-rata or 
volumetric basis.* In the absence of 
better information, a volumetric refund 
is appropriate because the DOE price 
regulations generally required a 
regulated firm to account for increased 
costs on a firm-wide basis in 
determining its prices. 

Under the volumetric approach, a 
claimant's “allocable share” of the 
settlement agreement fund is equal to 
the number of gallons purchased from 
Clark during the applicable settlement 
agreement period times the per gallon 
refund amount. In the present case, the 
per gallon refund amount is $.0011. We 
derived this figure by dividing the 
refined product portion of the settlement 
fund, $11,379,351, by 10,506,641,585 
gallons, the volume of gallons of covered 
refined products which Clark sold from 
August 19, 1973, through the date of 
decontrol of the various products.* A 


3 If an individual claimant believes that it was 
injured by more than its volumetric share, it may 
elect to forego this presumption and file a refund 
application based upon a claim that it suffered a 
disproportionate share of Clark's alleged 
overcharges. See, e.g., Mobil Oil Corp./Atchison, 
Topeka and Santa Fe Railroad Co., 20 DOE { 85,788 
(1990): Mobil Oil Corp./Marine Corps Exchange 
Service, 17 DOE 85,714 (1988). Such a claim will 
only be granted if the claimant makes a persuasive 
showing that it was “overcharged” by a specific 
amount, and that it absorbed those covercharges. 
See Panhandle Eastern Pipeline Co./Western 
Pet: 2leum Co., 19 DOE { 85,705 (1989). To the degree 
that a claimant makes this showing, it will receive 
an above-volumetric refund. 

* Refund applications may only be based upon 
purchases of refined products between August 19, 
1973 and the day preceding the relevant decontrol 
date for each product as summarized below: 


firm that establishes its eligibility for a 
refund will receive all or a portion of its 
allocable share plus a pro-rata share of 
the accrued interest.® 


Road Oil and Asphalt.......sescseesses . April 1, 1974 

No. 5 and No. 6 Fuel Oil...........0ss+« see June 1, 1976 

No. 1 and No. 2 Fuel Oil, and July 1, 1976 
Diesel Fuel. 

Butane and Isobutane ........c0sssesreeee January 1, 1980 

Motor Gasoline and Propane............. January 28, 1981 


In addition to the volumetric 
presumption, we also propose to adopt a 
number of presumptions regarding injury 
for claimants in each category listed 
below. 

b. End-users. In accordance with prior 
subpart V proceedings, we propose to 
adopt the presumption that an end-user 
or ultimate consumer of Clark petroleum 
products whose business is unrelated to 
the petroleum industry was injured by 
the alleged overcharges resolved by the 
settlement agreement. See, e.g., Texas 
Oil and Gas Corp., 12 DOE { 85,069 at 
88,209 (1984) (TOGCO). Unlike regulated 
firms in the petroleum industry, 
members of this group generally were 
not subject to price controls during the 
settlement agreement period, and were 
not required to keep records which 
justified selling price increases by 
reference to cost increases. 
Consequently, analysis of the impact of 
the alleged overcharges on the final 
prices of goods and services produced 
by members of this group would be 
beyond the scope of the refund 
proceeding. Jd. We therefore propose 
that the end-users of Clark refined 
petroleum products need only document 
their purchase volumes from Clark 
during the settlement agreement period 
to make a sufficient showing that they 
were injured by the alleged overcharges. 

c. Regulated firms and cooperatives. 
We further propose that, in order to 
receive a full volumetric refund, a 
claimant whose prices for goods and 
services are regulated by a 
governmental agency, i.e. a public 
utility, or an agricultural cooperative 
which is required by its charter to pass 
through cost savings to its member- 
purchasers, need only submit 
documentation of purchases used by 
itself or, in the case of a cooperative, 
sold to its members. However, a 
regulated firm or a cooperative will also 
be required to certify that it will pass 
any refund received through to its 
customers or member-customers, 
provide us with a full explanation of 
how it plans to accomplish the 
restitution, and certify that it will notify 


* Refund applications may only be based upon 
purchases of refined products between August 19, 
1973 and the day preceding the relevant decontrol 
date for each product as summarized below: 
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the appropriate regulatory body or 
membership group of the receipt of the 
refund. See Marathon, 14 DOE at 88,514— 
15. This requirement is based upon the 
presumption that, with respect to a 
regulated firm, any overcharges would 
have been routinely passed through to 
its customers. Similarly, any refunds 
received should be passed through to its 
customers. With respect to a 
cooperative, in general, the cooperative 
agreement which controls its business 
operations would ensure that the alleged 
overcharges, and similarly refunds, 
would be passed through to its member- 
customers. Accordingly, these firms will 
not be required to make a detailed 
demonstration of injury.® 

d. Refiners, resellers and retailers—i. 
Small claims presumption. We propose 
to adopt a “small claims” presumption 
that a firm which resold Clark products 
and requests a small refund was injured 
by the alleged overcharges. Under the 
small claims presumption, a refiner, 
reseller or retailer seeking a refund of 
$5,000 or less, exclusive of interest, will 
not be required to submit evidence of 
injury beyond documentation of the 
volume of Clark products it purchased 
during the settlement agreement period. 
See TOGCO, 12 DOE at 88,210. This 
presumption is based on the fact that 
there may be considerable expense 
involved in gathering the types of data 
necessary to support a detailed claim of 
injury; for small claims the expense 
might possibly exceed the potential 
refund. Consequently, failure to allow 
simplified refund procedures for small 
claims could deprive injured parties of 
their opportunity to obtain a refund. 
Furthermore, use of the small claims 
presumption is desirable in that it 
allows the OHA to process the large 
number of routine refund claims 
expected in an efficient manner.” 

ii. Mid-level claim presumption. In 
addition, a refiner, reseller or retailer 
claimant whose allocable share of the 
refund pool exceeds $5,000, excluding 
interest, may elect to receive as its 
refund either $5,000 or 40 percent of its 
allocable share, up to $50,000, whichever 
is larger.® The use of this presumption 


® A cooperative’s purchases of Clark petroleum 
products which were resold to non-members will be 
treated in a manner consistent with purchases made 
by other resellers. See Total Petroleum, Inc./ 
Farmers Petroleum Cooperative, Inc., 19 DOE 
q 85,215 (1989). 

7 In order to qualify for a refund under the small 
claims presumption, a refiner, reseller, or retailer 
must have purchased less than 4,545,455 gallons of 
Clark refined petroleum products during the 
settlement agreement period. 

® Under the mid-level injury presumption, a 
claimant which purchased between 4,545,455 

Continued 





reflects our conviction that these larger, 
mid-level claimants were likely to have 
experienced some injury as a result of 
the alleged overcharges. 

See Marathon, 14 DOE at 88,515. In 
some prior special refund proceedings, 
we have performed detailed analyses in 
order to determine product-specific 
levels of injury. See, e.g., Getty Oil Co., 
15 DOE { 85,064 (1986). However, in Gulf 
Oil Corp., 16 DOE J 85,381 at 88,737 
(1987}, we determined that based upon 
the available data, it was more accurate 
and efficient to adopt a single 
presumptive level of injury of 40 percent 
for ali mid-level claimants, regardless of 
the refined product that they purchased, 
based upon the results of our analyses 
in prior proceedings. We believe that . 
approach generally to be sound, and we 
therefore propose to adopt a 40 percent 
presumptive level-of injury for all mid- 
level claimants in this proceeding. 
Consequently, an applicant in this group 
will only be required to provide 
documentation of its purchase volumes 
of Clark refined petroleum 
during the settlement period 
in order to be eligible to receive a refund 
of 40 percent of its total allocable share, 
up to $50,000, or $5,000, whichever is 
greater.® 

iii. Spot purchasers. We propose to 
adopt a rebuttable presumption that a 
reseller that made only spot purchases 
from Clark did not suffer injury as a 
result of these purchases. As we have 
previously stated, spot purchasers 
generaliy had considerable discretion as 
to the timing and market in which they 
made their purchases, and therefore 
would not have made spot market 
purchases from a firm at increased 
prices unless they were able to pass 
through the full amount of the firm's 
selling price to their own customers. 
See, e.g., Vickers, 8 DOE at 85,396-97. 
Accordingly, a spet purchaser claimant 
must submit specific and detailed 
evidence to rebut the epot purchaser 
presumption and to establish the extent 


gallons and 11,363,636 gallons of Clark petroleum ~ 
products would be eligible to receive a principal 
refund, exclusive of interest, of $5,000. A claimant 
purchasing between 11,363,637 gallons and 
113,636,364 gallons of petroleum products would be 
eligible for a principal refund equal to 40 percent of 
its allocable share, and en with a 
volume in excess of 113,636,364 galions 

would be eligible for e principal refund of $50,000. 

* A claimant who attempts to make a detailed 
showing of injury in order to obtain 100 percent of 
its allocable share but, instead, provides evidence 


alleged overcharges, 
an amount leas than the presumed level refund, may 
SS eee 


refund. Instead, such a claimant may receive a 
refund which zeflects the level of injury established 
in its application. 


to which it was injured as a result of its 
spot purchases from Clark.?° 


B. Allocation Claims 


We may also receive claims based 
upon Clark's alleged failure to furnish 
petroleum products that it was obliged 
to supply under the DOE allocation 
regulations that became effective in 
January 1974. See 10 CFR part 211. Any 
such applications will be evaluated with 
reference to the standards set forth in 
subpart V implementation cases such as 
Office of Special Counsel, 10 DOE 
{ 85,048 at 88,220 (1982), and refund 
application cases such as Mobil Uil 
Corp./Reynolds Industries, Inc., 17 DOE 
{ 857608 (1988); Marathon Petroleum 
Co./Research Fuels, inc., 19 DOE 
{| 85,575 (1989), action for review 
pending, No. CA3-89-2983G {N.D. Tex. 
filed Nov. 22, 1989) (Marathon/RF?. 
These standards generally require an 
allocation claimant to demonstrate the 
existence of a supplier/purchaser 
relationship with Clark and the 
likelihood that Clark failed to furnish 
petroleum products that it was obliged 
to supply to the claimant under 10 CFR 
part 211. In addition, the claimant 
should provide evidence that it had 
contemporaneously notified the DOE or 
otherwise sought redress from the 
alleged allocation violation. Finally, the 
claimant must establish that it was 
injured and document the extent of the 
injury. 

In our evaluation of whether 
allocation claims meet these standards, 
we will consider various factors. For 
example, we will seek to obtain as much 
information as possible about the 
agency's treatment of complaints made 
to it by the claimant. We will also lock 
at any affirmative defenses that Clark 
may have had to the alleged allocation 
violation. See Marathon/RFL In 
assessing an allocation claimant's 
injury, we will evaluate the effect of the 
alleged allocation violation on its entire 
business operations with :particular 
reference to the amount of product that 
it received from suppliers other than 
Clark. In determining the amount of an 
allocation refund, we will utilize any 
information that may be available 
regarding the portion of the Clark 

settlement agreement amount that the 
agency attributed to allocation 
violations in general and to the specific 
allocation violation alleged by the 


1° In prior proceedings, we have stated that 
refunds will be approved for spot purchasers who 
demonstrate that: (1) They made the spot purchases 
for the purpose of —_— a supply for their base 
period customers rather in anticipation of 
financial esa a of those 
and {2} they were ferced by market conditions to. 
resell the product at a loss. 
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claimants. Finally, since the AUC 
settlement agreement reflects a 
negotiated compromise of the issues 
involved in the enforcement proceedings 
— (Clark and the settlement 

greement amount is less than Clark’s 
potential: liability in those proceedings, 
we will pro rate those allocation refunds 
that would otherwise be 
disproportionately lange in relation to 
the settlement agreement fund. Cf. 
Amtel/ Whitco. 


C. Distribution of Funds Hemaining 
After First Stage 


We propose that any funds that 
remain after all first stage claims have 
been decided be distributed in 
accordance with the provisions of the 
Petroleum Overcharge Distribution and 
Restitution Act of 1986 (PODRA), 15 
U.S.C. 4501-07. PODRA requires that the 
Secretary of Energy determine annually 
the amount of ail overcharge funds that 
will not be required to refund monies to 
injured parties in Subpart V proceedings 
and make those funds available to state 
governments for use in four energy 

conservation programs. The Secretary 
has delegated these responsibilities to 
the OHA, and any funds in the AOC 
settlement agreement escrow account 
that the OHA determines will not be 
needed to effect direct restitution to 
injured customers will be distributed in 
accordance with the provisions of 
PODRA. 

It is therefore ordered that: The 
payments remitted to the Department of 
Energy by AOC Acquisition Corp., 
pursuant to the settlement agreement 
finalized on November 25, 1988, will be 
distributed in accordance with the 5 
foregoing Decision. 

[FR Doc. 91-4280 Filed 2-21-01; .8:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


{ER-FRL-3907-3] 


Environmental impact Statements; 
Notice of Availability 


Responsible Agency: Office of Federal 
Activities, General Information (202) 
382-5073 or {202} 382-6075. Availability 
of Environmental Impact Statements 
Filed February 11, 1991 Through 
February 15, 1991 Pursuant to 40 CFR 
15068. 

EIS No. 910045, Final EIS, EPA, OR, 
Neskowin Regional Sanitary 
Authority Wastewater Facilities, 
Construction Grant, Section 404 
Permit and NPDES Permit, Tillamook 
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County, OR, DUE: March 25, 1991, 
Contact: Fredianne Gray (206) 553- 
8516. 

EIS No. 910046, Draft EIS, AFS, CO, HD 
Mountains Coalbed Methane Gas 
Field Development Project, 
Construction and Operation, 
Application for Permit Drilling, 404 
Permit and Special Use Permit, San 
Juan National Forest, Pine District, 
Archuleta and LaPlata Counties, CO, 
Due: April 08, 1991, Contact: Michael 
G. Johnson (303) 884-2512. 

EIS No. 910047, Final EIS, AFS, CA, M- 
70 Pipeline Replacement and System 
Optimization Project, Construction, 
Operation and Abandonment, Right- 
of-Way Grant, Special Use Permit and 
COE Permits, Angeles and Los Padres 
National Forests, Los Angeles and 
Kern Counties, CA, Due: March 25, 
1991, Contact: Charles McDonald (818) 
574-5257. 

EIS No. 910048, Draft EIS, FHW, WY, 
Snake River Canyon Highway, 
Improvement, US 26/89 between 
Alpine Junction to Hoback Junction, 
Funding and 404 Permit, Teton and 
Lincoln Counties WY, Due: April 08, 
1991, Contact: Galen Hesterberg, (307) 
772-2012. 

EIS No. 910049, Final EIS, COE, NC, 
West Onslow Beach and New River 
Inlet Beach (Topsail Beach), Erosion 
Control and Hurricane Wave 
Protection Plan, Implementation, 
Pender and Onslow Counties, NC, 
Due: March 25, 1991, Contact: William 
F. Adams (919) 251-4748. 

EIS No. 910050, Draft EIS, VAD, WA, 
Seattle-Tacoma Area National 
Cemetery Construction, Alternative 
Site Selection, Illahee Site in Kitsap 
County, Sultan Site in Snohomish 
County; and SeaTac and Tacoma 
Sites in King County, WA Due: April 
08, 1991, Contact: George Hermance, 
(202) 233-2790. 

EIS No. 910051, Draft EIS, AFS, CA, 
Stormy II Watershed/Fire Recovery, 
Implementation, Sequoia National 
Forest, San Joaquin Valley Air Basin, 
Tulare and Kern Counties, CA, Due: 
April 08, 1991, Contact: James W. 
Whitfield (209) 784-1500. 


Amended Notices 
EIS No. 900440, Draft EIS, BLM, AZ, 


Kingman Resource Area, Resource 

Management Plan, Implementation, 

Mohave, Yavapi and Coconino, AZ, 

Due: April 13, 1991, Contact: Bill 

Carter (602) 757-3161. 

Published FR 12-07-90—Review 
period extended. 


Dated: February 19, 1991. 
Anne N. Miller, 
Director, FALD, Office of Federal Activities. 
[FR Doc. 91-4290 Filed 2-21-91; 8:45 am] 
BILLING CODE 6560-50-M 


{ER-FRL-3907-4] 


Environmental impact Statements and 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 
prepared February 04, 1991 through 
February 08, 1991 pursuant to the 
Environmental Review Process (ERP), 
under section 309 of the Clean Air Act 
and section 102(2)(c) of the National 
Environmental Policy Act as amended. 
Requests for copies of EPA comments 
can be directed to the Office of Federal 
Activities at (202) 382-5076. 

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in FR 
dated April 13, 1990 (55 FR 13969). 


Draft EISs 


ERP No. D-AFS-K61116-CA Rating 
LO, South Fork of the Kern River Wild 
and Scenic Rivers Study, Designation or 
Nondesignation, National Wild and 
Scenic Rivers System, Sequoia National 
Forest, Sierra Nevada Mountains, Kern 
County, CA. 

Summary: EPA expressed a lack of 
objections with the proposed project 
and agreed with the draft EIS’s 
conclusion that the preferred alternative 
would provide'the highest degree of 
protection to the environmental 
resources of the wild river segment. 

ERP No. D-BLM-K70006-CA Rating 
EC2, Bishop Resource Area, Resource 
Management Plan, Implementation, 
Bakersfield District, Mono and Inyo 
Counties, CA. 

Summary: EPA expressed 
environmental concerns due to potential 
adverse impacts to water quality, 
fisheries, biodiversity, wetlands and 
riparian resources from proposed 
management activities. EPA urged that 
BLM select a modified Alternative 3 as 
the preferred alternative, with features 
added to protect and restore aquatic and 
riparian areas, areas of critical 
environmental concern, and designated 
wild and scenic rivers. 

ERP No. D-SCS-K36099-CA Rating 
EC2, McCoy Wash Watershed, Flood 
Prevention Plan, Implementation, 
section 404 Permit, Riverside County, 
CA. 

Summary: EPA expressed 
environmental concerns with the 
proposed project. EPA requested that 
the final EIS contain more information 
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on the project’s compliance with section 
404 of the Federal Clean Water Act, 
which regulates the discharge of 
dredged or fill material into water of the 
US., including wetlands. EPA requested 
that the final EIS look at a broader range 
of alternatives than just the preferred 
alternative and no action, and requested 
that the Soil Conservation Service 
closely coordinate project planning with 
Federal and State wildlife and natural 
resource agencies. 

ERP No. DS-USA-J10009-UT Rating 
EC2, Dugway Proving Ground Biological 
Aerosol Test Facility (BATF) New 
Alternative, Consolidated Life Sciences 
Test Facility (LSTF), Construction and 
Operation, Baker Laboratory, Tooele 
County, UT. 

Summary: EPA has environmental 
concerns about the effective long-term 
operation of the proposed facility and 
that additional information as indicated 
in the EPA comments be addressed in 
the final EIS. 


Final EISs 


ERP No. F-AFS-]61076-CO, Lake 
Catamount Resort Construction, Special 
Use Permit, 404 Permit, Routt National 
Forest, Routt County, CO. 


Summary: EPA feels that although the 
final EIS discloses estimated project 
impacts associated with the preferred 
alternative, there remain major 
unresolved issues related to wetlands 
and special aquatic sites, water quality 
impacts, and alternative ski area 
development sites to meet increased 
skier demand. EPA recommended that 
additional information related to these 
unresolved issues be provided prior to a 
final permit discussion. 

ERP No. F-DOE-E00006-SC, 
Savannah River Site, Continued 
Operation of K-, L-, and P-Reactors, 
Implementation, Aiken County, SC. 

Summary: EPA has concerns with the 
ground water impacts, heated cooling 
water impacts, waste capacity issues 
and the environmental impacts 
associated with continued operations of 
the reactors at the Savannah River Site. 
EPA has urged elimination of these 
impacts during future operation of the 
facility. 

ERP No. F-FHW-K40171-CA, Bristol 
Street Improvement, Between Warner 
Avenue and Memory Lane, Funding, 
Orange County, CA. 

Summary: Review of the final EIS was 
not deemed necessary. No formal letter 
was sent to the agency. 

ERP No. F-TVA-E32072-00, 
Tennessee River Reservoir System 
Improvement, Operation, Funding, TN, 
VA, GA, KY, NC, AL and MS. 
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Summary: EPA supports the TVA 
proposal to provide minimum flows and 
raise the dissolved oxygen content of 
water discharged from 16 hydropower 
projects to levels that meet state 
standards of 5 and 6 mg/L at all times. 
EPA recommends monitoring to 
determine overall effectiveness of the 
project. 

ERP No. FS-FHW-E40129-TN, 1-40/I- 
275 {formerly I-75) Interchange 
Connector Completion to Henley Street 
and the Western Avenue Viaduct 
Replacement, Additional Information, 
Funding and Section 404 Permii, 
Knoxville and Know Counties, TN. 

Summary: EPA expressed concern 
about impacts to historic and business 
properties, and recommended mitigation 
measures te reduce minor impacts 
associated with noise and non-point 
source pollutants. 

ERP No. F1-BLM-J70000-MT, Garnet 
Resource Area Wilderness 
Recommendations, Designation or 
Nondesignation, Wales Creek, Hoodoo 
Mountain and Quigg West Wilderness 
Study Areas, Powell and Granite 
Counties, MT. 

Summary: EPA has no comment 
concerning the proposed actions on the 
Wales Creek, Hoodoo Mountain, and 
Quigg West Wilderness Study Areas 
(WSAs). 

Dated: February 19,.1991. 

Anne N. Miller, 

Director, FALD, Office of Federal Activities. 
[FR Doc. 91-4291 Filed 2-21-91; 8:45.am] 
BILLING CODE €560-50-M 


[RFA ENG-01-91 FRL-3906-6] 


innovative Technologies for Removal 
of Heavy Metats at Superfund Sites 


AGENCY: Environmental Protection 
Agency. 

ACTION: Request for applications, (RFA) 
ENG-01-91. 


SUMMARY: The purpose of this Request 


for Applications {RFA) is to solicit 
proposals which will result in the 
development of innovative cost effective 
methods for the removal of heavy 
metals at Superfund sites. The research 
and development projects being 
solicited are envisioned to be completed 
within two years, Biological techniques 
which utilize genetically engineered 
microorganisms can be included in this 
solicitation but will require the propeser 
to provide any special clearances 
needed for such projects. 

DATES: The original and eight copies of 
the application must be received no 
later than the close of business May 15, 
1991 to be considered. 


ADDRESSES: The applications must be 
sent to: Grants Operation Branch (PM- 
216F), U.S. Environmental Protection 
Agency, Washingtion, DC 20460. 
Application Kits may be obtained 
from: Research Grants Staff {(RD-675), 
401 M Street, SW, Washington, DC 
20460, or by calling on (202) 382-7445. 
FOR FURTHER INFORMATION CONTACT: 
Louis Swaby by telephone on (202) 382- 
7445. 
SUPPLEMENTARY INFORMATION: 


I. Background 


Heavy metals are contaminants at 
many superfund sites. These 
contaminants have permeated and 
adsorbed onto soils, diffused into 
interstitial saturated zones, dissolved 
into ground waters and migrated to 
subsurface aquifers. 

In many instances the contaminants 
have exhibited physical and chemical 
properties which make them difficult to 
remove from the environment. They may 
exist in subsurface deposits difficult to 
access; they may strongly adsorb on soil 
structures and be only slightly soluble in 
the aqueous phase; and they may be 
extremely toxic even in dilute aguecus 
concentrations. 

Problems have already been 
encountered during the inspection of 
sites under investigation, and available 
technology has not been very effective 
in providing solutions for all of the 
situations encountered. 


IL. Scope 

Assistance applications are solicited 
for research and development projects 
leading to techniques for the removal of 
heavy metals from superfund sites. The 
techniques may be physical, chemical or 
biological or may be combinations of 
these. 

Techniques which promote 
mobilization of heavy metal 
contaminants making them more 
amenable to subsequent removal will be 
considered. Where the technology being 
proposed has previously been 
successfully demonstrated with single 
contaminants in a particular soil the 
proposed project must extend the 
technology to other soils and metals or 
mixtures of metals. Methods for 
treatment of complex mixed wastes 
containing heavy metals including those 
that are relatively insoluble are of 
particular interest. 


III. Mechanism of Support 


Assistance under this RFA will be 
through the U.S. Environmental 
Protection Agency's Research Grants 
Program and thus limited to non-profit 
research organizations and educational 
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institutions. Responsibility for the _ 
planning, direction, and execution of the 
proposed research will be solely that of 
the applicant. Approximately 1.0 million 
dollars will be available from fiscal year 
1991 funds and it is estimated that 4 for 
6 proposals will be supported. This RFA 
is for a single competition with a 
deadline of receipt of May 15, 1991 for 
applications. 


IV. The Application 


Each application will consist of 
Application for Federal Assistance 
forms (standard forms 424 and 424A), 
separate sheets providing the budget 
breakdown for each year of the project, 
curriculum vitae for the principal 
investigator, abstract of the proposed 
project, and a project narrative. All 
certification (drug free work-place, etc.) 
forms must be signed and inciuded with 
application. Attachments, appendices or 
other materials included in addition to 
those identified above will not be 
forwarded to the reviewers. Application 
forms, instructions, and other pertinent 
information are contained in the Federal 
grant application Kit. 


V. Special Instructions to the Applicant 


A. Proposals must be for research 
which does not include: 

1. Large demonstration projects. 

2. State-of-the-art-or market surveys. 

3. Preparation of materials and 
documents such as process designs or 
instruction manuals. 

B. Treatment technologies to be 
considered in this RFA must meet the 
following requirements: 

1. The net result of the technology 
must be the removal of the heavy metals 
from the site to reduce their toxicity and 
concentration in soil and subsurface . 
water. Processes in which the net result 
is to transfer contaminants between 
media or to immobilize a contaminant in 
situ are not acceptable. 

2. Providing the technology meets the 
definitions in statement 1, efforts which 
improve only a portion of the overall 
process such as improving mags transfer 
of reaction steps which limit the process 
are acceptable. ; 

3. In all technology to be considered 
the soil phase must remain in place. 

4. Processes in which ground water is 
used to add chemical and biological © 
agents or to remove products of 
subsurface reactions at the surface are 
permissible. 

5. “On-site” or “pump-and-treat” 
processes where heavy metals are 
removed from contaminated water after 
being brought to the surface are 
acceptable. 

C. Proposals must include: 
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1. Clearly stated hypotheses and 
relevant experimental questions and 
where appropriate, a conceptual flow 
diagram illustrating the proposed 
process or technique. 

2. Definition of data and analyses 
needed to scientifically evaluate the 
hypotheses and questions, and rationale 
supporting the cost effectiveness of the 
proposed process or technique. 

3. No more than a total of 35 pages 
(regular size type—no smaiier than elite, 
single or double spaced, standard 842” 
X 11” pages) one side only including 
application forms and all enclosures, 
covers or attachments. Proposals 
exceeding 35 pages will not be 
reviewed. 

A letter of transmittal is not 
necessary. If one is furnished it must not 
be attached to every copy of the 
proposal. If a letter of transmittal is 
attached to every copy of the proposal it 
will be counted as page 1 of the 
proposal. 

4. A budget of $200,000 or less for the 
project period which should not exceed 
two years in duration. 

5. CVs or resumes not exceeding 2 
pages for each principal investigator, 
focusing on education, positions held 
and most recent or related publications. 

6. The identification “Eng-01-91” must 
be printed in the upper right-hand corner 
of the EPA assistance application form. 
The absence of this identifier from an 
application absolves EPA of any 
responsibility if it is not reviewed along 
with the other applications responding 
to this RFA. 


VI. Application Review 


All applications in response to this 
solicitation will be reviewed at a single 
meeting of a scientific peer panel.which 
will evaluate and rank each proposal 
according to its scientific merit as a 
basis for recommending agency 
approval or disapproval. The panel will 
consider: 

1. Quality of research plan (including 
theoretical and/or experimental design, 
originality, and creativity). 

2. Qualifications of the research team. 

3. Availability and adequacy of 
facilities and equipment. 

4. Appropriateness of the proposed 
budget. 


Vil. Application Submission 


The original and eight copies of the 
application must be received no later 
than the close of business, May 15, 1991, 
to be considered. The applications must 
be sent to: Grants Operations Branch 
(PM-216F), U.S. Environmental 
Protection Agency, 401 M Street SW., 

_ Washington, DC 20460. 


Dated: February 14, 1991. 
Robert Papetti, . 
Director, Research Grants Staff. 
[FR Doc. 4261 Filed 2-21-91; 8:45 am] 
BILLING CODE 6560-60-M 


[FRL 3907-2 NPDES N. FLG 830-000] 


Proposed Modification to the NPDES 
General Permit for Petroleum Fuel 
Contaminated Ground/Storm Waters 
in the State of Florida 


AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule—Change permit 
number, correct printing and 
typographical errors, and modification 
of the types of discharges covered by 
the general permit. 


suMMARY: EPA is proposing to amend 


the July 17, 1989 (54 FR 29986) notice to 
modify the final National Pollutant 
Discharge Elimination System (NPDES) 
General Permit for Petroleum Fuel 
Contaminated Ground/Storm Waters in 
the State of Florida, and to correct 
printing and typographical errors. 

Due to varying hydrogeologic 
conditions and the proximity of the 
groundwater table to the surface in 
various areas of the State of Florida, 
construction related excavation 
activities have the need to discharge 
ground water to waters of the U.S. for 
very short periods of time, in most 
cases, less than 10 days. The Clean 
Water Act requires that point source 
discharges of pollutants to waters of the 
United States (U.S.) are to be covered by 
NPDES permits. 

This proposed modification to the 
general permit will allow coverage of 
certain discharges that meet the criteria 
set in the modification. The modified 
permit will require analytical tests of the 
proposed discharge water to determine 
whether there is contamination from 
sources other than petroleum fuels. 
Discharges of waters that have been 
tested to show no other source of 
contamination will be covered by the 
general permit with no exchange of 
correspondence between the operator 
and EPA, Region IV. 

ADDRESSES: The proposed NPDES 
modification was drafted in accordance 
with the provision of the Clean Water 
Act (33 U.S.C. 1251 ef seg.) and other 
lawful standards and regulations. When 
a permit is modified only the conditions 
subject to modification are reopened to 
comment from the public. Persons 
wishing to comment upon or object to 
any aspects of permit modification or 
wishing to request a public hearing, are 
invited to submit same in writing within 
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thirty (30) days of this notice to the 
Office of Public Affairs, Environmental 
Protection Agency, 345 Courtland Street, 
NE., Atlanta, Georgia, 30365, Attention: 
Ms. Diane Barrett. Pursuant to 40 CFR 
124.13, any person who believes any 
condition of the permit is inappropriate 
must raise all reasonably ascertainable 
issues and submit all reasonably 
available arguments in full, supporting 
their position, by the close of the 
comment period. All comments received 
within the 30-day period will be 
considered in the formulation of final 
determinations regarding the permit 
modification. Also, within the 30-day 
period, any interested person may 
request a public hearing. Where there is 
a significant degree of public interest in 
the proposed permit modification, the 
EPA Regional Administrator will 
schedule and hold a public hearing 
which would be formally announced in 
accordance with 40 CFR 124.10 and 
124.12, 

After consideration of all written 
comments and the requirements and 
policies in the Act and appropriate 
regulations, the EPA Regional 
Administrator will make determinations 
regarding the permit modification. If the 
determinations are substantially 
unchanged from those announced by 
this notice, the EPA Regional 
Administrator will so notify all persons 
submitting written comments. If the 
determinations are substantially 
changed, the EPA Regional 
Administrator will issue a public notice 
indicating the revised determinations. A 
formal hearing is available to challenge 
any NPDES permit issued under § 124.15 
except for a general permit. 

Persons affected by a general permit 
may not challenge the conditions of a 
general permit as a right in further 
agency proceedings. They may instead 
either challenge the general permit in 
court, or apply for an individual permit 
under § 122.21 as authorized at § 122.28 
and then request a formal hearing on the 
issuance or denial of an individual 
permit. Additional information regarding 
these procedures is available by 
contacting Kevin Smith, Office of 
Regional Counsel at the address above 
or at (404) 347-2335. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Larry Cole, Environmental Engineer, 
U.S. Environmental Protection Agency, 
345 Courtland Street, NE., Atlanta, 
Georgia 30365, (404) 347-3012. 


SUPPLEMENTARY INFORMATION: The 
administrative record, comments 
received, and additional information on 
hearing procedures is available at cost 
by writing the EPA address above, or for 
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review and copying at 345 Courtland 
Street, NE., 3rd floor, Atlanta, Georgia, 
between the hours of 8:15 a.m. and 4:30 
p.m., Monday through Friday. Copies 
will be provided at a minimal cost per 
page. 

Patrick M. Tobin, 


Deputy Regional Administrator. 


General Permit To Discharge Under the 
National Pollutant Discharge Elimination 
System 


In compliance with the provisions of 
the Clean Water Act (CWA or Act), as 
amended, 33 U.S.C. 1251 et seg. 
Discharges of treated groundwater and 
storm water incidental to groundwater 
cleanup operations which are 
contaminated with petroleum fuels are 
authorized to discharge to waters of the 
United States within the State of Florida 
in accordance with effluent limitations, 
monitoring requirements and other 
conditions set forth herein. The permit 
consists of Part I, Part II, Part Il, Part IV 
& Part V. 


This general permit became effective 
on July 17, 1989 (54 FR 29986). 

This general permit is being modified 
to change the general permit number, 
correct typographical errors and to 
allow construction related activities to 
discharge to surface waters after 
performing analytical tests required by 
this modification. It also allows the 
discharge of groundwater which has 
been treated to the levels required in 
Part I, A.1 or A.2 for discharges less than 
thirty (30) days. 

This proposed modification shall 
become effective upon issuance, or upon 
notification of coverage. (See Part II, 
Section F for application and coverage 
requirements of the general permit and 
the amended Part II, Section F 
requirements of this modification.) 

This permit and the authorization to 
discharge shall expire at midnight, July 
16, 1994. 

W. Ray Cunningham, 
Director, Water Management Division. 


Modification to the Final NPDES 
General Permit For Petroleum Fuel 
Contaminated Ground/Storm Waters in 
the State of Florida 


General Modifications to the General 
Permit 


I. Change the General Permit Number 

The general permit number is changed 
from FLG040001 to FLG830000. This 
change is necessary to make the 
numbering system for this general 
permit category consistent with the 
nationwide system developed by EPA 
Headquarters. 


Specific Modifications to Parts of the 
General Permit 


Il. Correction of printing and 
typographical errors plus revisions in 
references to State Regulations 


Part I A.1: In the effluent limitations 
chart under “Effluent Characteristic”, 
the unit of measure for Total Lead, 
which reads “u/1”, is revised to read 
“ug/I”. 

Part I A.2: In the effluent limivations 
chart under “Discharge limitations”, the 
Daily Maximum limit for Naphthalene 
which reads “100 0”, is revised to read 
“100.0”. 

Part I of the general permit is being 
modified as specified below: 


A. Effluent Limitations and Monitoring 
Requirements 


Existing Sources and New Dischargers 


3. During the period beginning on the 
effective date of the permit-and lasting 
through the term of this permit, the 
permittee is authorized to discharge 
produced groundwater from 
construction related activities by point 
source to waters of the United States. 
The effluent limitations and/or 
monitoring conditions applying to each 
allowable discharge is dependent on the 
duration of the discharge as outlined 
below: 

Analytical tests on samples of the 
proposed discharge water are required 
to determine if contamination exists 
from other sources. The parameters to 
be measured include TOC, pH, Total 
Mercury, Total Cadmium, Total Copper, 
Total Lead, Total Zinc, Total Chromium, 
Benzene and Naphthalene. 

All discharges must comply with 
permit requirements: 


(a.) If contamination exists from petroleum 
fuels and the discharge will occur for less 
than thirty (30) days, the permittee shall 
comply only with the applicable effluent 
limitations and monitoring requirements in 
Part I, A.1 or A.2 for Benzene, pH and/or 
Naphtalene and Total Lead. One (1) grab 
sample per seven (7) days is required during 
the discharge period and the total volume 
discharged recorded. Monitoring results shall 
be submitted to the Permit Issuing Authority 
within thirty (30) days of termination of the 
discharge. 

(b.) If contamination exist from petroleum 
fuels and the discharge will occur for more 
than thirty (30) days after commencement of 
discharge, the permittee shall comply with all 
conditions and requirements of this general 
permit. 

(c.) If contamination exist from sources 
other than petroleum fuels, the discharge will 
not be covered by this general permit and the 
operator shall apply for an individual NPDES 
permit at least 90 days prior to the date a 
discharge to waters of the U.S. is expected. 

(d.) All dischargers must submit a Notice of 
Intent (NOI). However, if contamination from 
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sources other than petroleum fuels is not 
shown, the discharge is covered by this 
general permit without having to submit a 
request for coverage to EPA, Region IV. EPA 
may at any time request the data resulting - 
from the analytical tests. 


Part I.C—test procedures: In Part I.C 
which reads “Section 17—70.008(9)(a—e) 
of the petroleum site cleanup criteria 
rule”, shall be revised to read as 
“Section 17-770.600(8)(a—d) of the 
Petroleum Contamination Cleanup 
Criteria, amended February 20, 1990”. 

Part I.C. a—test procedures: In Part 
I.C. a which reads “Section 
17.70.008(9)(d) of the State Underground 
Petroleum Environmental Response 
Program”, is revised to read as “Section 
17-770.600(8)(c)1, of the Petroleum 
Contamination Cleanup Criteria, 
amended February 20, 1990”. 


Part III Section F.a(4)—application 
requirements: In Part Ii Section F.a(4) 
which reads, “Florida Administrative 
Codes (FAC) 17-70.006, 17~70.008 and 
17-70.010, respectively”, is revised to . 
read, “Florida Administrative Code 
(FAC) 17-770.300, 17-770.600 and 17- 
770.700, respectively, amended February 
20, 1990”. 

Part II Section F.c.—This Section of 
the general permit is being modified to 
continue the paragraph as noted below: 
However, dischargers seeking coverage 
under Part I A.3.(a) will be required to 
submit the date the discharge is 
expected to cease, and the same 
information in Section F.a. above, 
except items (2), (3) and (4). Dischargers 
meeting the conditions set forth in Part 
1.A.3 (d) are not required to submit a 
Notice of Intent (NOJ). 

Part II Section G.6—additional 
general permit conditions: In the Part 
which reads “Special Protection, 
Outstanding Florida Waters, as set forth 
by FAC 17-3.043”, shall be revised to 
read, “Special Protection, Outstanding 
Florida Waters, Outstanding National 
Resource Waters, as set forth by FAC - 
17-302.700, amended February 20, 1990”. 

Part IV—Two references to “NPDES 
Guidance Document” are corrected to 
read “NPDES Best Management 
Practices Guidance Document”. Also, 
the correct address to submit written 
requests to obtain a copy is: Director, 
Water Management Division, U.S. EPA, 
Region IV, 345 Courtland St., NE., 
Atlanta, Georgia 30365. 


Fact Sheet Modification for National 
Pollutant Discharge Elimination System 
(NPDES) Permit To Discharge Produced 
Groundwater/Storm Water From 
Construction Related Activities 


NPDES Permit No. FLG830000 
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1. Synopsis of Applicants Covered 
Under This General Permit 
Modification 


a. Name and Address of Applicants 


Applicants within the political 
boundary of the State of Florida. 


b. Type of Facilities Covered Under This 
Modification 


This general permit covers produced 
groundwater/storm water from 
construction related activities that 
discharge groundwater/storm water that 
has been contaminated by petroleum 
fuels to surface waters in the State of 
Florida. If analytical tests do not reveal 
contamination from petroleum fuel 
sources, such facilities are covered by 
this general permit without having to 
submit a Notice of Intent (NOI) request 
for coverage under the general permit. 


c. Type of Facilities Not Covered by 
This General Permit Modification 


Produced Groundwater from 
Construction Related Activities which 
analytical tests on samples of the 
proposed discharge reveal that 
contamination exists from sources other 
than petroleum fuels. 


d. Design Capacity of Facilities 


Based on a case-by-case analysis 
relating to the proposed construction 
activity. 


e. Applicant’s Receiving Waters 


Waters of the U.S. in the political 
boundary of the State of Florida. 


f. Description of Wastewater Treatment 
Facilities 


Various technologies include 
airstripping, aeration, carbon 
adsorption, recovery well placement 
and monitoring wells that are used to 
effectively recover and treat the 
contaminated water to levels required 
by this permit. 


2. Proposed Effluent Limits for Facilities 
Covered by This General Permit 
Modification 


a. If there is contamination from 
petroleum fuels and the proposed 
discharge is scheduled for less than 
thirty (30) days—Only the applicable 
effluent limitations and monitoring 
requirements in Part I, A.1 or A.2 for 
benzene, pH and/or naphthalene and 
total lead are required. One (1) grab 
sample per seven (7) days will be 
performed during the discharge period 
with the total volume discharged 
recorded. Monitoring results shall be 
submitted within thirty (30) days of 
termination of the discharge. 


b. If there is contamination from 
petroleum fuels and the proposed 
discharge is scheduled for more than 
thirty (30) days—All effluent limitations 
and monitoring requirements of the 
general permit shall be performed 
including biomonitoring. 

c. If contamination exists from 
sources other than petroleum fuels as 
evidenced by analytical test data 
gathered for TOC, pH, Total Mercury, 
Total Cadmium, Total Copper, Total 
Lead, Total Zinc, Total Chromium, 
Benzene and Naphthalene, such 
discharges shall not be covered by this 
general permit or modification. 

d. If contamination does not exist 
from other sources considering the 
parameters listed in 2.C above, the 
applicant is covered without having to 
submit a NOI request to EPA, Region IV. 
EPA may at any time request the data 
resulting from the analytical tests. 


_ 3. Background 


The varying hydrogeologic conditions 
and the proximity of the groundwater 
table to the surface in various areas of 
the State of Florida led EPA, Region IV 
and the Florida Department of 
Environmental Regulation (FDER) to the 
conclusion that there is a need for 
construction related activities to be 
covered under a general permit for 
produced water. The Clean Water Act 
requires that point source discharges of 
pollutants to waters of the U.S. are to be 
covered by NPDES permits. This 
modification of the general permit will 
allow construction related activities 
which cause production of groundwater 
not contaminated by petroleum fuel 
sources to be covered by this permit 
modification without filing a Notice of 
Intent to the Permit Issuing Authority. 
Other consturction related activities 
which cause production of groundwater 
that are contaminated with petroleum 
fuels will be covered under this general 
permit modification, with different 
effluent limitations and monitoring 
requirements depending on the length of 
the discharge. These facilities must 
submit a NOI to be covered under the 
general permit. 


4. Basis for This General Permit 
Modification 


The basis for the effluent limitations 
and monitoring requirements for 
construction related activities 
contaminated by petroleum fuels is the 
current NPDES general permit for 
Petroleum Fuel Contaminated Ground/ 
Storm Waters in the State of Florida, 
issued July 17, 1989 (54 FR 29986) and 
considered the Best Available 
Technology (BAT). The analytical 
testing requirements on the parameters 
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used to determine if contamination 
exists from other sources is based on 
section 308(a) of the Clean Water Act. 


5. Treatment Technology 


The treatment technology being used 
mostly consists of airstripping, aeration 
and/or carbon adsorption and other 
techniques deemed appropriate by good 
engineering techniques to meet the 
effluent limitations. 


6. Effective Date of Proposed 
Modification Effluent Limits 


The proposed effluent limits for this 
modification will be effective 
immediately upon receipt of written 
notification of coverage from the Permit 
Issuing Authority. For sites which 
analytical testing do not reveal 
contamination from other sources, these 
sites are covered and granted 
permission to discharge to waters of the 
U.S. under the general permit without 
any further monitoring requirement. 


7. EPA Contact 


Additional information concerning the 
permit may be obtained at the address 
and during the hours noted in Item 8 
from: Ms. Diane Barrett, Public Notice 
Coordinator, 404/347-3004 


8. The Administrative Record 


The administrative record including 
application, draft permit, fact sheet, 
State certification (if available), 
comments received, and additional 
information is available by writing the 
EPA, Region IV, or for review and 
copying at 345 Courtland St., NE., 3rd 
Floor, Atlanta, Georgia 30365, between 
the hours of 8:15 a.m. and 4:30 p.m., 
Monday through Friday. Copies will be 
provided at a nominal charge per page. 


9. Other Legal Requirements 
A. Executive Order 12291 


The Office of Management and Budget 
has exempted this action from the 
requirements of Executive Order 12291 
pursuant to section 8(b) of that order. 


B. Paperwork Reduction Act 


EPA has reviewed the requirements 
imposed on the regulated facilities in 
this draft general permit under the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seq. The information 
collection requirements of this permit 
have already been approved by the 
Office of Management and Budget in 
submissions made for the NPDES permit 
program under the provisions of the 
Clean Water Act. 
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C. State Certification Requirements 


Section 301(b)(1)(c) of the Act requires 
that NPDES permits contain conditions 
which ensure compliance with 
applicable State water quality standards 
or limitations. Under section 401(a)(1) of 
the Act, EPA may not issue or modify an 
NPDES permit until the State in which 
the discharge will originate grants or 
waives certifications to ensure 
compliance with appropriate 
requirements of the Act and State law. 
EPA will request certification on the 
amendments and modification regarding 
the State’s general permit. 


D. Regulatory Flexibility Act 


After review of the facts presented in 
this document, I hereby certify, pursuant 
to the provisions of 5 U.S.C. 605(b), that 
this general NPDES permit will not have 
a significant impact on a substantial 
number of small entities. Moreover, the 
permit reduces a significant burden on 
regulated sources. 


10. Proposed Schedule for Permit 
Modification Issuance 


Draft Permit To EPA Headquarters— 
December 28, 1990. 

Draft to State for Certification— 
January 29, 1991. 

Draft to Public Notice—February 20, 
1991. 

Proposed Issuance/Effective Date— 
March 29, 1991. 


[FR Doc. 91-4259 Filed 2-21-91; 8:45 am] 
BILLING CODE 6560-50-M 


[FRL-3907-1] 


Revision of the Georgia National 
Pollutant Discharge Elimination 
System (NPDES) Program to Issue 
General Permits 


AGENCY: Environmental Protection 
Agency. 


ACTION: Notice of approval of the 
National Pollutant Discharge 
Elimination System General Permits 
Program of the State of Georgia. 


sumMaARY: On January 28, 1991, the 


Regional Administrator for the 
Environmental Protection Agency (EPA), 
Region IV approved the State of 
Georgia’s National Pollutant Discharge 
Elimination System General Permits 
Program. This action authorizes the 
State of Georgia to issue general permits 
in lieu of individual NPDES permits. 

FOR FURTHER INFORMATION CONTACT: 
Jim Patrick, Chief, Permits Section, U.S. 
EPA, Region IV, 345 Courtland Street, 
NE., Atlanta, Georgia 30365, 404/347- 
3012. 


SUPPLEMENTARY INFORMATION: 
1. Background 


EPA regulations at 40 CFR 122.28 
provide for the issuance of general 
permits to regulate discharge of 
wastewater which result from 
substantially similar operations, are of 
the same type wastes, require the same 
effluent limitations or operating 
conditions, require similar monitoring, 
and are more appropriately controlled 
under a general permit rather than by 
individual permits. 

Georgia was authorized to administer 
the NPDES program in june 1974. Their 
program as previously approved, did not 
include provisions for the issuance of 
general permits. There are several 
categories which could appropriately be 
regulated by general permits. For those 
reasons the Georgia Department of 
Natural Resources requested a revision 
of their NPDES program to provide for 
issuance of general permits. The 
categories which have been proposed 
for coverage under the general permits 
program include: non-contact cooling 
water of one million gallons per day or 
less, heat pump discharges, storm water 


STATE NPDES PrRoGRAM STATUS 


Approved State 
NPDES permit 
program 


10/19/79 
11/01/86 
5/14/73 
3/27/75 
9/26/73 
4/01/74 
6/28/74 
11/28/74 
10/23/77 
1/01/75 
8/10/78 
6/28/74 
9/30/83 
9/05/74 
10/17/73 
6/30/74 


Approved to 
regulate Federal 
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discharges, backwash water discharges 
from potable water treatment plants, 
petroleum contaminated groundwater 
discharges, and contaminated water 
from construction site dewatering. Each 
general permit will be subject to EPA 
review and approval as provided by 40 
CFR 123.44. Public notice and 
opportunity to request a hearing is also 
provided for each general permit. 


II. Discussion 


The State of Georgia submitted in 
support of its request, copies of the 
relevant statues and regulations. The 
state has also submitted a statement by 
the Attorney General certifying, with 
appropriate citations to the statues and 
regulations, that the State has adequate 
legal authority to administer the general 
permits program as required by 40 CFR 
123.23(c). In addition, the State 
submitted a program description 
supplementing the original application 
for the NPDES program authority to 
administer the general permits program, 
including the authority to perform each 
of the activities set forth in 40 CFR 
123.44. Based upon Georgia’s program: 
description and upon its experience in 
administering an approved NPDES_ 
program, EPA has concluded that the 
State will have the necessary 
procedures and resources to administer 
the general permits program. 


Ill. Federal Register Notice of Approval 
of State NPDES Programs or 
Modifications 


EPA must provide Federal Register 
notice of any action by the Agency 
approving or modifying a State NPDES 
program. The following table provide 
the public with an up-to-date list of the 
status of NPDES permitting authority 
throughout the country. Today’s Federal 
Register notice is to announce the 
approval of Georgia’s authority to issue 
general permits. 


Approved State 
pretreatment 
facilities program 


10/19/79 
11/01/86 
5/05/78 


10/19/79 
11/01/86 
9/22/89 


11/01/86 
9/22/89 


1/09/89 


12/08/80 
6/01/79 
9/20/79 

12/09/78 
8/10/78 
8/28/85 
9/30/83 

11/10/87 

12/09/78 

12/09/78 


3/12/81 
8/12/83 


6/03/81 |... 


9/30/83 
9/30/85 
6/07/83 
7/16/79 


9/30/83 


12/15/87 
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Complete State Programs (NPDES, 
Federal Facilities & Pretreatment): 
27 


IV. Review Under Executive Order 
12291 and the Regulatory Flexibility Act 


The Office of Management and Budget 
has exempted this rule from the review 
requirements of Executive Order 12291 
pursuant to section 8(b) of that Order. 

Under the Regulatory Flexibility Act, 
EPA is required to prepare a Regulatory 
Flexibility Analysis for all rules which 
may have a significant impact on a 
substantial number of small entities. 
Pursuant to section 605(d) of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), I certify that this State General 
Permits Program will not have a 
significant impact on a substantial 
number of small entities. Approval of 
the Georgia NPDES State General 
Permits Program establishes no new 
substantive requirements, nor does it 
alter the regulatory control over any 
industrial category. Approval of the 
Georgia NPDES State General Permits 
Program merely provides a simplified 
administrative process. 

Patrick M. Tobin, 

Deputy Regional Administrator. 

[FR Doc. 91-4262 Filed 2-21-91; 8:45 am] 
BILLING CODE 6560-50-M 


STATE NPDES PrRoGrRaAm STATUS—Continued 


5/01/74 
10/30/74 
6/10/74 
6/12/74 
9/19/75 
4/13/82 
10/28/75 
10/19/75 
6/13/75 
3/11/74 
9/26/73 
6/30/78 
9/17/84 


11/14/73 
5/10/82 
2/04/74 
1/30/75 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 


The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. chapter 35). 

Type: Revision of 2067-0009 to pretest 
and extension of current form while 
pretests are being conducted. 

Title: Disaster Assistance 
Registration/ Application 

Abstract; The Federal Emergency 
Management Agency (FEMA) uses 
FEMA Form 90-69, Disaster Assistance 
Registration/ Application (English 
version) and FEMA Form 90-69A, 
Disaster Assistance Registration/ 
Application (Spanish version) only in 
Presidentially declared major disasters 
to register victims for disaster 
assistance. The information serves as 
the application for FEMA's Temporary 
Housing Assistance program and is 
relayed to other Federal and State 
agencies administering disaster relief 
programs appropriate to the applicant's 
needs. Agency interviewers complete 
the application form by noting oral 
responses from applicants who apply for 
assistance. 


6/03/81 12/12/85 
4/29/83 
9/07/84 7/20/89 


4/13/82 4/13/82 


3/12/81 


9/17/84 
4/09/82 
8/10/83 
7/07/87 
3/16/82 


4/14/89 
9/30/86 
5/10/82 
12/24/80 


5/10/82 
11/26/79 
5/18/81 


Type of respondents: Individuals and 
households, Farms, Businesses or other 
for-profit, Federal agencies or 
employees, Non-profit institutions, and 
Small businesses or organizations. 

Estimate of total annual reporting and 
recordkeeping burden: 23,265. 

Number of respondents: Pretest 7,000. 
Current Form 63,500. 

Estimated average burden hours per 
response: 20 minutes. 

Frequency of response: Information is 
collected only in Presidentially declared 
major disasters. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Borror (202) 646-2624, 500 
C Street, SW., Washington, DC 20472. 

Direct comments regarding the burden 
estimate or any aspect of this 
information collection, including 
suggestions for reducing this burden, to: 
the FEMA Clearance Officer at the 
above address; and to Gary Waxman, 
(202) 395-7340, Office of Management 
and Budget, 3235 New Executive Office 
Building, Washington, DC 20503 within 
four weeks of this notice. 


Dated: February 13, 1991. 
Wesley C. Moore, 
Director, Office of Administrative Support. 
[FR Doc. 91-4242 Filed 2-21-91; 8:45 am] 
BILLING CODE 6718-01-M 





[FEMA-894-DR] 


Major Disaster and Related 
Determinations; Catifornia 
AGENCY: Federal Emergency 


Management Agency. 
Action: Notice. 


summary: This is a notice of the 
Presidential declaration of a major 
disaster for the State of California 
(FEMA-894-DR), dated February 11, 
1991, and related determinations. 
Daven: February 11, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-3614. 

NOTICE: Notice is hereby given that, in a 
letter dated February 11, 1991, the 
President declared a major disaster 
under the authority of the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act (42 U.S.C. 5121 et seq., 
Pub. L. 93-288, as amended by Pub. L. 
100-707}, as follows: 


I have determined that the damage in 
certain areas of the State of California, 
resulting from a severe freeze which occurred 
December 19, 1990, through January 3, 1991, is 
of sufficient severity and itude to 
warrant a major disaster declaration under 
the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (“the Stafford 


Act”). L therefore, declared that such a major _ 


disaster exists in the State of California. 

You are authorized to provide Disaster 
Unemployment Assistance in the designated 
areas. In order to provide Federal assistance, 
you are hereby authorized to allocate from 
funds available for these purposes, such 
amounts as you find necessary for Federal 
disaster assistance and administrative 
expenses. 


The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, shall be for a period not to 
exceed six months after the date of this 
declaration. 

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148, I 
hereby appoint William M. Medigovich 
of the Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
disaster. 

I do hereby determine the following 
areas of the State of California to have 
been affected adversely by this declared 
major disaster: 

The counties of Alameda, Butte, Colusa, 
Fresno, Glenn, Imperial, Kern, Los Angeles, 
Madera, Marin, Mendocino, Merced, 


Monterey, Napa, Riverside, San Benito, San 
Bernardino, San Diego, San Joaquin, San Luis 
Obispo, San Mateo, Santa Barbara, Santa 
Clara, Santa Cruz, Solano, Sonoma, Sutter, 
Tulare, Ventura, Yolo, and Yuba for Disaster 
Unemployment Assistance only. 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance) 

Wallace £. Stickney, 

Director, Federal Emergency Management 
Agency. 

[FR Doc. 91-4243 Filed 2-21-91; 8:45 am] 
BILLING CODE 6718-02-M 


[FEMA-893-DR] 

Amendment to a Major Disaster 
Dectaration 

AGENCY: Federal Emergency 
Management Agency. 

ACTION: Notice. 


SUMMARY: This notice amends the notice 


of a major disaster for the 
Commenwealth of Kentucky {FEMA- 
693-DR)}, dated January 29, 1991, and 
related determinations. 

DATED: February 11, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-3614. 

NOTICE: The notice of a major disaster 
for the Commonwealth of Kentucky, 
dated January 29, 1991, is hereby 
amended to include the following areas 
among those areas determined to have 
been adversely affected by the 
catastrophe declared a major disaster 
by the President in his declaration of 
January 29, 1991: 

Lee County for Public Assistance. 
(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance) 

Richard W. Krimm, 

Acting Deputy Associate Director, State and 
Local Programe and Support, Federal 
Emergency Management Agency. 

[FR Doc. 91-4244 Filed 2-21-91; 8:45 am] 
BILLING CODE 6718-02-™ 


[FEMA-893-DR] 
Amendment to a Major Disaster 
Declaration 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Notice. 


SUMMARY: This notice amends the notice 


of a major disaster for the 
Commonwealth of Kentucky (FEMA- 
893-DR), dated January 29, 1991, and 
related determinations. 
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DATED: February 14, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-3614. 


NOTICE: The notice of a major disaster 
for the Commonwealth of Kentucky, 
dated January 29, 1991, is hereby 
amended to include the following areas 
among those areas determined to have 
been adversely affected by the 
catastrophe declared a major disaster 
by the President in his declaration of 
January 29, 1991: 


Fulton County for Public Assistance. 


{Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance) 


Richard W. Krimm, 


Acting Deputy Associate Director, State and 
Local Programs and Support, Federal 
Emergency Management Agency. 

{FR Doc. 91-4245 Filed 2-21-91; 8:45 am] 


BILLING CODE 6718-02-M 


[FEMA-888-DR] 


Amendment to a Major Disaster 
Declaration 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Notice. 


SUMMARY: This notice amends the notice 
of a major disaster for the State of 
Mississippi (FEMA-888-DR), dated 
January 3, 1991, and related 
determinations. 


DATED: February 11, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-3614. 


NOTICE: The notice of a major disaster 
for the State of Mississippi, dated 
January 3, 1991, is hereby amended to 
add the Public Assistance program and 
to include the following areas among 
those areas determined to have been 
adversely affected by the catastrophe 
declared a major disaster by the 
President in his delcaration of January 3, 
1991: 


The counties of Itawamba and Webster for 
Individual Assistance and Public Assistance; 
and 

The counties of Carroll, Clay, Harrison, and 
Lowndes for Public Assistance (already 
designated for Individual Assistance). 
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(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance) 

Grant C. Peterson, 

Associate Director, State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

[FR Doc. 91-4246 Filed 2-21-91; 8:45 am] 
BILLING CODE 6718-02-M 


FEDERAL MARITIME COMMISSION 


P&O Containers/Nediloyd/Sea-Land 
Agreement, et al; Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC. Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC. 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 203-011171-003. 

Title: P&O Containers/Nedlloyd/Sea- 
Land Agreement. 

Parties: P&O Containers Limited, 
Nedlloyd Lijnen, B.V., Sea-Land Service, 
Inc. 

Synopsis: The proposed amendment 
would modify the term of the Agreement 
from an unlimited number of successive 
three year terms to a term of 10 years. It 
would permit a party under certain 
terms and conditions to withdraw from 
the Agreement on six months’ notice. It 
would also provide for the termination 
of the Agreement in the event of 
changes of ownership or insolvency. 

Agreement No.: 202-011241-009. 

Title: USA-North Europe Rate 
Agreement. 

Parties: Atlantic Container Line AB, 
P&O Containers Limited, Sea-Land 
Service, Inc., Compagnie Generale 
Maritime (CGM), Hapag Lloyd AG, 
Nedlloyd Lijnen BV, A.P. Moller-Maersk 
Line. 

Synopsis: The proposed amendment 
would extend the expiration dates of the 
provisions under Articles 16.1 and 16.2 
from March 31, 1991 to March 31, 1992. 

Agreement No.: 203-011275-001. 

Title: Australia/United States 
Discussion Agreement. 


Parties: Hamburg-Suedamerikanische 
Dampfschifffahrts-Gesellschaft Eggert & 
Amsinck (Columbus Line), Associated 
Container Transportation (Australia) 
Ltd. (Pace Line), Australia-New Zealand 
Direct Line. 

Synopsis: The proposed amendment 
would add Nedlloyd Lijnen B.V. as a 


party to the Agreement. 

By order of the Federal Maritime 
Commission. 

Dated: February 15, 1991. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 91-4166 Filed 2-21-91; 8:45am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Federal Open Market Committee; 
Domestic Policy Directive of 
December 18, 1990 


In accordance with § 217.5 of its rules 
regarding availability of information, 
there is set forth below the domestic 
policy directive issued by the Federal 
Open Market Committee at its meeting 
held on December 18, 1990. The 
directive was issued to the Federal 
Reserve Bank of New York as follows: 


The information reviewed at this meeting 
suggests appreciable weakening in economic 
activity. Total nonfarm payroll employment 
fell sharply further in November, reflecting 
widespread job losses that were especially 
pronounced in manufacturing and 
construction; the civilian unemployment rate 
rose to 5.9 percent. Industrial output declined 
markedly in October and November, in part 
because of sizable cutbacks in the production 
of motor vehicles. Retail sales were weak in 
real terms in October and November; real 
disposable income has been reduced not only 
by a decrease in total hours worked but also 
by the effects of higher energy prices. 
Advance indicators of business capital 
spending point to considerable softening in 
investment in coming months. Residential 
construction has declined substantially 
further in recent months. The nominal U.S. 
merchandise trade deficit widened in 
October from its average rate in the third 
quarter as non-oil imports rose more sharply 
than exports. Increases in consumer prices 
moderated in November largely as a result of 
a softening in oil prices. The latest data on 
labor costs suggest some improvement from 
earlier trends. 

Most interest rates have fallen appreciably 
since the Committee meeting on November 
13. In foreign exchange markets, the trade- 
weighted value of the dollar in terms of the 
other G-10 currencies rose slightly on 
balance over the intermeeting period. 


1 Copies of the Record of policy actions of the 
Committee for the meeting of December 18, 1990, are 
available upon request to The Board of Governors 
of the Federal Reserve System, Washington, DC 
20551. 
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M2 was about unchanged on balance over 
October and November after several months 
of relatively limited expansion, while M3 
declined slightly in both months. From the 
fourth quarter of 1989 through November, 
expansion of M2 was estimated to be in the 
lower half of the Committee's range for the 
year and growth of M3 near the lower end of 
its range. Expansion of total domestic 
nonfinancial debt appears to have been near 
the midpoint of its monitoring range. 

The Federal Open Market Committee seeks 
monetary and financial conditions that will 
foster price stability, promote growth in 
output on a sustainable basis, and contribute 
to an improved pattern of international 
transactions. In furtherance of these 
objectives, the Committee at its meeting in 
July reaffirmed the range it had established in 
February for M2 growth of 3 to 7 percent, 
measured from the fourth quarter of 1989 to 
the fourth quarter of 1990. The Committee in 
July also retained the monitoring range of 5 to 
9 percent for the year that it had set for 
growth of total domestic nonfinancial debt. 
With regard to M3, the Committee recognized 
that the ongoing restructuring of thrift 
depository institutions had depressed its 
growth relative to spending and total credit 
more than anticipated. Taking account of the 
unexpectedly strong M3 velocity, the 
Committee decided in July to reduce the 1990 
range to 1 to 5 percent. For 1991, the 
Committee agreed on provisional ranges for 
monetary growth, measured from the fourth 
quarter of 1990 to the fourth quarter of 1991, 
of 2% to 6% percent for M2 and 1 to 5 
percent for M3. The committee tentatively set 
the associated monitoring range for growth of 
total domestic non-financial debt at 4% to 
8% percent for 1991. The behavior of the 
monetary aggregates will continue to be 
evaluated in the light of progress toward 
price level stability, movements in their 
velocities, and developments in the economy 
and financial markets. 

In the implementation of policy for the 
immediate future, the Committee seeks to 
decrease slightly the existing degree of 
pressure on reserve positions, taking account 
of a possible change in the discount rate. 
Depending upon progress toward price 
stability, trends in economic activity, the 
behavior of the monetary aggregates, and 
developments in foreign exchange and 
domestic financial markets, slightly greater 
reserve restraint might or somewhat lesser 
reserve restraint would be acceptable in the 
intermeeting period. The contemplated 
reserve conditions are expected to be 
consistent with growth of M2 and M3 over 
the period from November through March at 
annual rates of about 4 and 1 percent, 
respectively. 

By order of the Federal Open Market 
Committee, February 15, 1991. 

Normand Bernard, 

Deputy Secretary, Federal Open Market 
Committee. 

[FR Doc. 91-4161 Filed 2-21-91; 8:45 am] 
BILLING CODE 6210-01-™ 





Consumer Advisory Council; Meeting 

The Consumer Advisory Council will 
meet on Thursday, March 14. The 
meeting, which will be open to public 
observation, will take place in Terrace 
Room E of the Martin Building. The 
meeting is expected to begin at 9 a.m. 
and to continue until 5 p.m., with a lunch 
break from 1 until 2 p.m. The Martin 
Building is iocated on C Street, 
Northwest, between 20th and 21st 
Streets in Washington, D.C. 

The Council's function is to advise the 
Board on the exercise of the Board's 
responsibilities under the Consumer 
Credit Protection Act and on ofher 
matters on which the Board seeks its 
advice. Time permitting, the Council will 
discuss the following topics: 


Treasury Proposal on Banking Reform 


Discussion of the effects on financial 
institutions and consumers and 
communities of recent recommendations 
by the U.S. Treasury Department for 
changes in the deposit insurance system 


and reform of the banking laws. 
Members Forum 
Presentation of individual Council 


members’ views about the level of 
consumer confidence in the banking 
system and suggestions for ways to 
improve the level of that confidence. 


Mortgage Lender Referrals ' 
Discussion led by the Consumer 
Credit Committee on certain mortgage 
referral practices, whereby real estate 
brokers market and originate mortgage 
loans for various lenders, and whether 
there is potential for abuse in steering 
consumers to lenders with whom they 
have a special financial arrangement. 


Council Member Profiles 


Remarks by Council members 
identifying special areas of importance 
and concern to their organizations 
regarding the provision of financial 
services to consumers and communities. 
Legislative Update 

Staff briefing to inform Council 


members about the legislative outlook 
for 1991. 


Committee Reports 


Reports from Council Committees on 
their work and plans for 1991. 

Other matters previously considered 
by the Council or initiated by Council 
members may also be discussed. 

Persons wishing to submit to the 
Council their views regarding any of the 
above topics may do so by sending 
written statements to Ann Marie Bray, 
Secretary, Consumer Advisory Council, 
Division of Consumer and Community 


Affairs, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551. Comments must be received 
no later than close of business Friday, 
March 8, and must be of a quality 
suitable for reproduction. 

Information with regard to this 
meeting may be obtained from Bedelia 
Calhoun, Staff Specialist, Consumer’ 
Advisory Council, Division of Consumer 
and Community Affairs, Board of 
Governors of the Federal Reserve 
System, Washington, DC 20551, (202) 
452-2412. Telecommunications Device 
for the Deaf (TDD) users may contact 
Dorothea Thompson (202) 452-3544. 

Board of Governors of the Federal Reserve 
System, February 19, 1991. 
William W. Wiles, 

Secretary of the Board. 
[FR Doc. 91-4207 Filed 2-21-91; 8:45 am] 
BILLING CODE 6210-01-%8 


Euroholdings, Inc., et al.; Formations 
of, Acquisitions by, and Mergers of 
Bank Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act {12 U.S.C. 1642) and 
§ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
US. 1642{c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than March 
13, 1991. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. EuroHoldings, Inc., Coral Gables, 
Florida; to become a bank holding 
company by acquiring 99 percent of the 
voting shares of Transflorida Bank of 
Palm Beach, Boca Raton, Florida, 
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formerly chartered in Boynton Beach, 
Florida, and will be renamed EuroBank. 

B. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Northern Trust Corporation, 
Chicago, Illinois; to acquire 100 percent 
of the voting shares of Northern Trust of 
California Corporation, Chicago, Illinois, 
and thereby indirectly acquire Northern 
Trust of California, National 
Association, Santa Barbara, California, 
and Tri-Valley National Bank, Dublin, 
California. 

2. Northern Trust of California 
Corporation, Chicago, Illinois, a wholly 
owned subsidiary of Northern Trust 
Corporation, Chicago, Illinois; to become 
a bank holding company by acquiring 
100 percent of the voting shares of ~ 
Northern Trust of California, National 
Association, Santa Barbara, California, 
the successor to the consolidation of 
Northern Trust of California National 
Association, with Tri-Valley National 
Bank, Dublin, California. 

C. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice _ 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Blue Water Bancshares, Ltd., New 
Brighton, Minnesota; to become a bank 
holding company by acquiring 100 | 
percent of the voting shares of First 
State Bank of Graceville, Graceville, 
Minnesota. 

Board of Governors of the Federal Reserve 
System, February 15, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-4203 Filed 2-21-01; 8:45 am] 
BILLING CODE 6210-01-F 


First Michigan Bank Corporation; 
Application To Engage de novo in 
Permissible Nonbanking Activities 


The company listed in this notice has 
filed an application under § 225.23{a}{1) 
of the Board’s Regulation Y {12 CFR 
225.23(a)(1)) for the Board’s approval 
under section 4{c){8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21{a]) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
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Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than March 8, 1991. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. First Michigan Bank Corporation, 
Holland, Michigan; to engage de novo 
through its subsidiary, FMB-Brokerage 
Services, Inc., Holland, Michigan, in 
buying and selling securities solely as 
agent for the account of customers, 
carrying margin accounts through 
borrowing from affiliates bank, 
maintaining credit balances and security 
safekeeping pursuant to § 225.25(b)(15) 
of the Board’s Regulation. In addition, 
Applicant will act as riskless principal 
in certain transactions, within the limits 
provided by the Board in Bankers Trust 
New York Corp., 75 Federal Reserve 
Bulletin 829 (1989) and J. P. Morgan & 
Co. Incorporated, 76 Federal Reserve 
Bulletin 26 (1990). Applicant also wishes 
to provide investment advice to 
institutional and retail customers 
incident to the normal conduct of its 
business as a broker pursuant to 

§ 225.25(b)(4) of the Board’s Regulation 
¥. 


Board of Governors of the Federal Reserve 
System, February 15, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doe. 91-4204 Filed 2-21-01; 8:45 am] 
BILLING CODE 6210-01-F 


Dennis M. Monaghan, et al.; Change in 
Bank Control Notices; Acquisitions of 
Shares of Banks or Bank Holding 
Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C, 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than March 13, 1991. 

A. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President} 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. Dennis M. Monaghan, Omaha, 
Nebraska; to acquire an additional 44.7 
percent (totalling 67.0 percent) of the 
voting shares of Ashland BancShares, 
Inc., Omaha, Nebraska, and thereby 
indirectly acquire Ashland State Bank, 
Ashland, Nebraska. 

B. Federal Reserve Bank of Dallas (W. 


- Arthur Tribble, Vice President) 400 


South Akard Street, Dallas, Texas 75222: 
1, Luther May, Jr., Big Springs, Texas; 
to acquire 83.0 percent of the voting 
shares of First Coleman Bancshares, 
Inc., Coleman, Texas, and thereby 
indirectly acquire First Coleman 
National Bank, Coleman, Texas. 
Board of Governors of the Federal Reserve 
System, February 15, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-4205 Filed 2-21-91; 8:45 am] 
BILLING CODE 6210-01-F 


Norwest Corp.; Acquisition of 
Company Engaged in Permissible 
Nonbanking Activities; Correction 


The organization listed in this notice 
has applied under § 225.23(a)(2) or (f) of 
the Board’s Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board’s 
approval under section 4{c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
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company engaged in a nonbanking 
activity. Unless otherwise noted, such 
activities will be conducted throughout 
the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than March 8, 1991. 

A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Norwest Corporation, Minneapolis, 
Minnesota; to acquire UBC Investment 
Corp., Denver, Colorado, and thereby 
engage in underwriting or dealing in 
government obligations and money 
market instruments pursuant to 
§ 225.25(b)(16) of the Board’s Regulation 
Y; the sale of annuities pursuant to 12 
U.S.C. 1843(c)(8)(G) and Norwest 
Corporation, 76 Federal Reserve Bulletin 
873 (1990); and full-service brokerage 
activities as approved by the Board in 
Bank of New England Corporation, 74 
Federal Reserve Bulletin 700 (1988) and 
PNC Financial Corp, 75 Federal Reserve 
Bulletin 396 (1989), and subject to 
limitations previously approved by the 
Board. 

Board of Governors of the Federal Reserve 
System, February 15, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR DOC 91-4206 Filed 2-21-91; 8:45 am] 
BILLING CODE 6210-01-F 





DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 


On Fridays, the Department of Health 
and Human Services, Office of the 
Secretary publishes a list of information 
collections it has submitted to the Office 
of Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). The following are those 
information collections recently 
submitted to OMB. 

1. PHS Acquisition Regulations Part 
380—Special Programs Requirements 
Affecting PHS Acquisitions and Part 
352—Solicitation Provisions and 
Contract Clauses—0990-0128—Existing 
Requirements, No Change—The 
recordkeeping and reporting 
requirements contained in this 
regulation pertain to acquisitions which 
involve laboratory animals, drugs and 
medical supplies, Indian Self 
Determination, reusable cylinders, 
safety and health, and additional 
payment provisions. Respondents: state 
or local governments, businesses or 
other for-profit, non-profit institutions, 
small businesses; Burden Information 
for Acquisitions Involving Laboratory 
Animals—Annual Number of 
Respondents: 157; Annual Frequency of 
Response: one time; Average Burden per 
Response: 10 hours; Total Annual 
Burden: 1,570 hours—Burden 
Information for the Acquisition of Drugs 
or Medical Supplies—Annual Number of 
Respondents: 52; Annual Frequency of 
Response: three times; Average Burden 
per Response: 2 hours; Total Annual 
Burden: 312 hours—Burden Information 
for Contracts Under the Indian Self- 
Determination Act—Annual Number of 
Respondents: 396; Annual Frequency of 
Response: one time; Average Burden per 
Response: 2 hours; Total Annual Burden: 
792 hours—Burden Information for 
Demurrage Charge Provisions for 
Reusable Cylinders—Annual Number of 
Respondents: 10; Annual Frequency of 
Response: five times; Average Burden 
per Response: 1 hour; Total Annual 
Burden: 50 hours—Burden Information 
for Safety and Health Clause—Annual 
Number of Respondents: 157; Annual 
Frequency of Response: one time; 
Average Burden per Response: 8 hours; 
Total Annual Burden: 1,256 hours— 
Burden Information for Additional 
Payment Provision Clause—Annual 


Number of Respondents: 98; Annual 
Frequency of Response: ten times; 
Average Burden per Response: 1 hour; 
Total Annual Burden: 980 hours— Total 
Burden for All Requirements: 4960 
hours. . 

OMB Desk Officer: Allison Herron. 

Copies of the informaion collection 
packages listed above can be obtained 
by calling the OS Reports Clearance 
Officer on (202) 619-0511. Written 
comments and recommendations for the 
proposed information collection should 
be sent directly to the OMB desk officer 
designated above at the following 
address: OMN Reports Management 
Branch, New Executive Office Building, 
room 3208, Washington, DC 20503. 

Dated: February 8, 1991. 
James F. Trickett, 
Deputy Assistant Secretary for Management 
and Acquisition. 
[FR Doc. 91-3884 Filed 2-21-91; 8:45 am] 
BILLING CODE 4150-04-M 


Office of Human Development 
S 


Agency Information Coliection Under 
OMB Review 


AGENCY: Office of Human Development 
Services, HHS. 


ACTION: Notice. 


Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), the Office of Human 
Development Services (OHDS) has 
submitted to the Office of Management 
and Budget (OMB) for approval a new 
information collection for the 
Comprehensive Child Development 
Program's (CCDP) National Impact 
Evaluation. 

ADDRESSES: Copies of the information 
collection request may be obtained from 
Larry Guerrero, OHDS Reports 
Clearance Officer, by calling (202) 245- 
6275. 

Writen comments and questions 
regarding the requested approval for 
information collection should be sent 
directly to: Angela Antonelli, OMB Desk 
Officer for OHDS, OMB Reports 
Management Branch, New Executive 
Office Building, room 3002, 725 17th 
Street, NW., Washington, DC 20503, 
(202) 395-7316. 


Information on Document 


Title: Comprehensive Child 
Development Program National Impact 
Evaluation. 

OMB no.: N/A. 

Description: The CCDP is a 
demonstration program to provide 
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intensive, comprehensive, integrated 
and continuous support services to 
children from low-income families from 
birth to entrance into elementary school 
that will enhance their intellectual, 
social, emotional and physical 
development. The CCDP also will 
provide needed support services to 
parents, siblings, and other family 
members which will enhance their 
personal development and economic 
and social self-sufficiency. 

Data for the National Impact 
Evaluation will be collected from 1991 
through 1994, through interviews with 
families, tests administered to children 
and self-administered questionnaires. 
Over 5,000 families will participate in 
this evaluation. The evaluation findings 
will provide a sound basis for assessing 
and reporting to Congress the 
effectiveness and feasibility of the - 
overall program and its potential for 
continuation and expansion. 

Annual number of respondents: 
10,039. 

Annual frequency: 1.6. 

Average burden hours per response: 
1.49. 

Total burden hours: 23,874. 


Dated: February 13, 1991. 
Mary Shelia Gall, 
Assistant Secretary for Human Development 
Services. 
[FR Doc. 91-4237 Filed 2-21-91; 8:45 am] 
BILLING CODE 4310-01-M 


Agency Information Collection Under 
OMB Review 


AGENCY: Office of Human Development 
Services, HHS. 


ACTION: Notice. 


Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), the Office of Human 
Development Services (OHDS) has 
submitted to the Office of Management 
and Budget (OMB) for approval a new 
information collection for the 
Comprehensive Child Development 
Program’s (CCDP) Management 
Information System (MIS). 


appresses: Copies of the information 
collection request may be obtained from 
Larry Guerrero, OHDS Reports 
Clearance Officer, by calling (202) 245- 
6275. 

Written comments and questions 
regarding the requested approval for 
information collection should be sent 
directly to: Angela Antonelli, OMB Desk 
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Office for OHDS, OMB Reports 
Management Branch, New Executive 
Office Building, room 3002, 725 17th 
Street, NW., Washington, DC 20503, 
(202) 395-7316. 


teliomnithiin on Document 


Title: Comprehensive Child 
Development Program Management 
Information System. 

OMB No.: N/A. 

Description: the CCDP is a 
demonstration program to provide 
intensive, comprehensive, integrated 
and continuous support services to 
children from low-income families from 
birth to entrance into elementary school 
that will enhance their intellectual, 
social, emotional and physical 
development. The CCDP also will 
provide needed support services to 
parents, siblings, and other family 
members which will enhance their 
personal development and economic 
and social self-sufficiency. 

The MIS will collect data on family 
demographics, characteristics and birth 
records. The MIS data are collected to 
monitor whether projects are providing 
the services they are statutorily required 
to provide. For example, analyses of 
family service contact records and child 
educational program attendance records 
will determine if young children are 
receiving early childhood educational 
services as mandated. 

Annual number of respondents: 
13,280. 

Annual frequency: 17.86. 

Average burden hours per response: 
0.115. 

Total burden hours: 27,374. 

Dated: February 13, 1991. 

Mary Sheila Gall, 

Assistant Secretary for Human Development 
Services. 

[FR Doc. 91-4238 Filed 2-21-91; 8:45 am] 
BILLING CODE 4130-01-m 


Agency Information Collection Under 
OMB Review 


AGENCY: Office of Human Development 
Services, HHS. 
ACTION: Notice. 


Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), the Office of Human 
Development Services (OHDS) has 
submitted to the Office of Management 
and Budget (OMB) for approval a new 
information collection for the Validation 
and Effectiveness Study of Legal 
Representative Through Guardian Ad 
Litem (GAL). 

ADDRESSES: Copies of the information 


collection request may be obtained from 
Larry Guerrero, OHDS Reports 
Clearance Officer, by calling (202) 245- 
6275. 

Written comments and questions . 
regarding the requested approval for 
information collection should be sent 
directly to: Angela Antonelli, OMB Desk 
Officer for OHDS, OMB Reports 
Management Branch, New Executive 
Office Building, room 3002, 725 17th 
Street, NW., Washington, DC 20503, 
(202) 395-7316. 


Information on Document 


Title: Validation and Effectiveness 
Study of Legal Representation Through 
Guardian Ad Litem. 


OMB No.: N/A. 

Description: in 1974, Congress passed 
the Child Abuse Prevention and 
Treatment Act (Pub. L. 93-247), as 
amended by Public Law 95-266, which 
first began federal involvement in the 
area of the neglect and maltreatment of 
children. The Act established a grant 
program enabling States that met certain 
requirements to establish child abuse 
prevention and treatment programs. One 
of these requirements was the 
appointment of a guardian ad Litem to 
all abused or neglected children 
involved in judicial proceedings. The 
rationale for the appointment of a GAL 
in civil and criminal abuse and neglect 
proceedings is that the child needs an 
independent voice to advocate for the 
child’s “best interests.” 

This study will focus on determining 
the various roles and responsibilities of 
guardians ad litem, including the 
relative effectiveness of the three GAL 
program models across a number of role 
dimensions. This will apply to abused or 
neglected children who are involved in 
civil judicial proceedings. The program 
models included in the study are the 
private attorney, staff attorney, and the 
Court-Appointed Special Advocate 
(CASA) models. The study is designed 
to collect case-linked data from a 
variety of sources. 

Annual number of Respondents: 
Varies. 

Annual frequency: Varies. 

Average Burden Hours per response: 
0.75 to 1.25. 

Total burden hours: 2,284. 


Dated: February 13, 1991. 

Mary Sheila Gall, 

Assistant Secretary for Human Development 
Services. 

[FR Doc. 91-4239 Filed 2-21-91; 8:45 am] 
BILLING CODE 4130-01-M 


Public Health Service 


Agency Forms Submitted to the Office 


of Management and Budget for 
Clearance 


Each Friday the Public Health Service 
(PHS) publishes a list of information 
collection packages it has submitted to 
the Office of Management and Budget 
(OMB) for clearance in compliance with 
the Paperwork Reduction Act (44 U.S.C. 
chapter 35). The following requests have 
been submitted to OMB since the list 
was last published on Friday, February 
8, 1991. (Call PHS Reports Clearance 
Officer on 202-245-2100 for copies of 
package.) 

1. NIOSH Information Dissemination 
Strategy—0920-0031—A short 
questionnaire is sent annually to new 
additions of the NIOSH mailing list in 
order to update the list and to select the 
particular areas of interest of mailing list 
patrons. This information collection also 
accomplishes the revisions in the 
mailing list mandated by the Joint 
Committee on Printing. Respondents: 
Individuals or households; Number of 
Respondents: 4,100; Number of 
Responses per Respondent: 1; Average 
Burden per Response: .05 hours; 
Estimated Annual Burden: 205 hours. 

2. Application for Appointment as a 
Commissioned Officer in the U.S. Public 
Health Service—0937-0025—This 
application is used by individuals to 
apply for appointment in the 
Commissioned Corps of the Public 
Health Service and to obtain references 
which are part of the application 
process. Information supplied on the 
form is used by PHS officials to evaluate 
candidates for appointment. 
Respondents: Individuals or households. 


Estimated Annual Burden: 700 hours. 
3. Validation of Adolescent Diet in a 
Case-Control Study of Premenopausal 
Breast Cancer—NEW—lIn an ongoing 
case-control study of breast cancer, 
adolescent dietary patterns are being 
related to risk of disease in adulthood. 
The purpose of this adjunct study is to 
assess the validity of the information 
collected in the main study regarding 
adolescent diet. Comparisons will be 
made between data obtained from 
mothers and daughters about the 
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daughters’ diet during adolescence. 
Respondents: Individuals or 
households; Number of Respondents; 
1,641; Number of Responses per 
Respondent: 1; Average Burden per 
Response; 0.25 hours; Estimated Annual 
Burden: 410 hours. 

OMB Desk Officer: Shannah Koss- 
McCallum. 

Written comments and 
recommendations for the proposed 
information collections should be sent 
within 30 days of this notice directly to 
the OMB Desk Officer designated above 
at the following address: Human 
Resources and Housing Branch, New 
Executive Office Building, room 3002, 
Washington, DC 20503. 


Dated: February 15, 1991. 
James M. Friedman, 
Acting Deputy Assistant Secretary for Health 
(Planning and Evaluation). 
[FR Doc. 91-4165 Filed 2-21-91; 8:45 am] 
BILLING CODE 4160-17-M 


Centers for Disease Control; 
Statement of Organization, Functions, 
and Delegations of Authority 


Part H, Chapter HC (Centers for 
Disease Control) of the Statement of 
Organization, Functions, and 
Delegations of Authority of the 
Department of Health and Human 
Services (45 FR 67772-67776, dated 
October 14, 1980, and corrected at 45 FR 
69296, October 20, 1980, as amended 
most recently at 56 FR 5220, February 8, 
1991) is amended to reflect the following 
organizational changes within the 
National Center for Health Statistics: 

1. Revision of the functional statement 
for the Office of Management to reflect 
the transfer of responsibility for 
financial management functions to the 
Office of Planning and Extramural 
Programs. 

2. Establishment of the Office of 
International Statistics. 

3. Revision of the functional statement 
for the Office of Planning and 
Extramural Programs to reflect the 
addition of responsibility for financial 
management functions and the transfer 
of responsibility for the international 
statistics functions to the Office of 
International Statistics. 

Section HC-B, organization and 
functions, is hereby amended as follows: 

1. After the Office of the Director 
(HCS1), National Center for Health 
Statistics (HCS1), delete in its entirety 
the functional statement for the Office of 
Management (HCS12) and substitute the 
following: (1) Participates in the 
development of policy, long-range plans, 
and programs of the National Center for 


Health Statistics (NCHS); (2) plans, 
coordinates, directs, and conducts the 
management operations of the NCHS: 
(3) reviews the effectiveness and 
efficiency of the operation and 
administration of all programs of the 
Center; (4) conducts organizational and 
procedural studies; (5) monitors the 
performance appraisal system; (6) 
develops and directs systems for 
personnel, procurement, paperwork 
management, staff resources utilization, 
and management by objectives; (7) 
plans, develops, and conducts a 
Centerwide management information 
system; (8) develops administrative 
policies and procedures; (9) manages the 
Reimbursable Work Program for the 
Center; (10) provides services in the 
areas of delegations of authority, grants 
and contracts management, reports and 
records management, and organization 
and management analysis. 

2. After the Office of Research and 
Methodology (HCS13), delete in its 
entirety the functional statement for the 


Office of Planning and Extramural 


Programs (HCS14) and substitute the 
foliowing: (1) Participates in the 


development of policy, long-range plans, 


and programs of the Center; (2) develops 
\proposed policies for the coordination of 
'NCHS programs with external agencies, 
both public and private; (3) serves as the 
focal point for coordination of health 
statistical activities within NCHS and 
for developing and coordinating the 
collaborative statistical activities of 
NCHS with other organizations and 
agencies; (4) provides a focus within 
NCHS for statistical program planning, 
evaluation, and legislative affairs; (5) 
evaluates or arranges for the evaluation 
of the adequacy, completeness, and 
responsiveness of center programs both 
nationally and internationally to the 
NCHS mission and user needs for data; 
(6) directs the definition, development, 
and coordination of cooperative 
programs in health statistics, working 
with the Regional Offices, State and 
local governments, and other 
organizations including the private and 
academic sectors in the development 
and strengthening of subnational 
statistical systems; (7) conducts 
research, analyses, and demonstrations 
related to subnational systems; (8) 
provides Executive Secretariat and 
related services to the National 
Committee on Vital and Health 
Statistics; (9) provides program 
leadership and coordination for the 
NCHS Reimbursable Work Program; (10) 
provides guidance and staff support for 
major Center conferences and 
committee meetings; (11) provides 
advice and assistance to outside 
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agencies and organizations in the 
conduct of statistical training activities; 
(12) participates with appropriate 
agencies and organizations to improve 
the quality, comparability, and 
timeliness of standard health data sets 
and to promote and disseminate their 
use; maintains current information 
concerning Federal and non-Federal 
héalth statistics systems; (13) serves as 
principal advisor in areas of financial 
management activities and manages a 
system of budgetary and expenditure 
controls; (14) coordinates required 
clearances of Reimbursable Work 
Program and Human Subjects Review 
projects. 

3. After the Office of Research and 
Methodology (HCS13), add the 
following: Office of International 
Statistics (HCS15). (1) Participates in the 
development of-policy, long-range plans, 
and programs of the Center; (2) develops 
proposed policies for the coordination of 
NCHS programs with international and 
other non-US. national agencies; (3) 
serves as a focal point for developing 
and coordinating collaborative 
statistical activities of NCHS with other 
organizations and agencies under 
binational or multinational 
arrangements; (4) plans and conducts 
NCHS international activities; (5) serves 
as the focal point and coordinator of 
U.S. Government activities related to the 
International Classification of Diseases 
and maintains liaison with the World 
Health Organization through the WHO 
Collaborating Center for Classification 
of Diseases for North America; (6) 
coordinates NCHS international 
activities in foreign research, 
consultation, and technical assistance; 
(7) develops reports on comparative 
international vital and health statistics; 
(8) conducts analytical studies on 
international vital and health statistics; 
(9) stimulates NCHS staff to develop 
appropriate international research or . 
analytical projects; (10) provides advice 
and assistance to NCHS staff regarding 
administrative procedures, practices, 
and regulations affecting international 
travel, and oversees assignments; (11) 
develops schedules for international 
visitors, scientists, and collaborators; 
(12) maintains and provides access to 
relevant research Merature regarding | 
international health. 


Dated: February 14, 1991. 
William L, Roper, . 


Director, Centers for Disease Control. 
[FR Doc. 91-4192 Filed 2-21-91; 8:45 am] 
BILLING CODE 4160-18-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Conimunity Planning and 
Development 


[Docket No. N-91-1917; FR-2934-N-13] 


Federai Property Suitable as Facilities 
to Assist the Homeless 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 


ACTION: Notice. 


SUMMARY: This Notice identifies 
unutilized and underutilized Federal 
property determined by HUD to be 
suitable for possible use for facilities to 
assist the homeless. 

EFFECTIVE DATE: February 22, 1991. 
ADDRESS: For further information, 
contact James Forsberg, room 7262, 
Department of Housing and Urban 
Development, 451 Seventh Street SW., 
Washington, DC 20410; telephone (202) 
708-4300; TDD number for the hearing- 
and speech-impaired (202) 708-2565. 
(These telephone numbers are not toll- 
free.) 

SUPPLEMENTARY INFORMATION: In 
accordance with the December 12, 1988 
Court Order in National Coalition for 
the Homeless y. Veterans 
Administration, No. 88-2503-OG 
(D.D.C.), HUD is publishing this Notice 
to identify Federal buildings and real 
property that HUD has determined are 
suitable for use for facilities to assist the 
homeless. The properties were identified 
from information provided to HUD by 
Federal landholding agencies regarding 
unutilized and underutilized buildings 
and real property controlled by such 
agencies or by GSA regarding its 
inventory of excess or surplus Federal 
property. 

The Order requires HUD to take 
certain steps to implement section 501 of 
the Stewart B. McKinney Homeless 
Assistance Act (42 U.S.C. 11411), which 
sets out a process by which unutilized or 
underutilized Federal properties may be 
made available to the homeless. Under 
section 501(a), HUD is to collect 
information from Federal landholding 
agencies about such properties and then 
to determine, under criteria developed in 
consultation with the Department of 
Health and Human Services (HHS) and 
the Administrator of General Services 
(GSA), which of those properties are 
suitable for facilities to assist the 
homeless. The Order requires HUD to 
publish, on a weekly basis, a Notice in 
the Federal Register identifying the 
properties determined as suitable. 


The properties identified in this 
Notice may ultimately be available for 
use by the homeless, but they are first 
subject to review by the landholding 
agencies pursuant to the court's 
Memorandum of December 14, 1988 and 
section 501(b) of the McKinney Act. 
Section 501(b) requires HUD to notify 
each Federal agency about any property 
of such agency that has been identified 
as suitable. Within 30 days from receipt 
of such notice from HUD, the agency 
must transmit to HUD: (1) Its intention 
to declare the property excess to the 
agency's need or to make the property 
available on an interim basis for use as 
facilities to assist the homeless; or (2) a 
statement of the reasons that the 
property cannot be declared excess or 
made available on an interim basis for 
use as facilities to assist the homeless. 

First, if the landholding agency 
decides that the property cannot be 
declared excess or made available to 
the homeless for use on an interim basis 
the property will no longer be available. 

Second, if the landholding agency 
declares the property excess to the 
agency's need, that property may, if 
subsequently accepted as excess by 
GSA, be made available for use by the 
homeless in accordance with applicable 
law and the December 12, 1988 Order 
and December 14, 1988 Memorandum, 
subject to screening for other Federal 
use. 

Homeless assistance providers 
interested in any property identified as 
suitable in this Notice should send a 
written expression of interest to HHS, 
addressed to Judy Breitman, Division of 
Health Facilities Planning, U.S. Public 
Health Service, HHS, room 17A-10, 5600 
Fishers Lane, Rockville, MD 20857; (301) 
443-2265. (This is not a toll-free 
number.) HHS will mail to the interested 
provider an application packet, which 
will include instructions for completing 
the application. In order to maximize the 
opportunity to utilize a suitable 
property, providers should submit such 
written expressions of interest within 30 
days from the date of this Notice. For 
complete details concerning the timing 
and processing of applications, the 
reader is encouraged to refer to HUD’s 
Federal Register Notice on June 23 1989 
(54 FR 26421), as corrected on July 3, 
1989 (54 FR 27975). 

For more information regarding 
particular properties identified in this 
Notice (i.e., acreage, floor plan, existing 
sanitary facilities, exact street address), 
providers should contact the appropriate 
landholding agencies at the following 
addresses: U.S, Army: Robert Conte, 
Dept. of Army, Military Facilities, 
DAEN-ZCI-P; rm. 1E671, Pentagon, 
Washington, DC 20310-2600; (202) 693- 
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4583; U.S. Air Force: Bob Menke, USAF, 
Bolling AFB, HQ-USAF/LEER, 
Washington, DC 20332-5000; (202) 767— 
4191; GSA: Ronald Rice, Federal 
Property Resources Services, GSA, 18th 
and F Streets NW., Washington, DC 
20405; (202) 501-0067; Corps of 
Engineers: Bob Swieconek, Army Corps 
of Engineers, Civilian Facilities, rm. 
5138, 20 Massachusetts Ave. NW., 
Washington, DC 20314-1000; (202) 272- 
1750; Dept. of Interior: Lola D. Knight, 
Property Management Specialist, Dept. 
of Interior, 1849 C St. NW., Mailstop 
5512-MIB, Washington, DC 20240; {202} 
208-4080. (These are not toll-free 
numbers.) 

Dated: Febmary 15, 1991. 
Russell K. Paul, 
Deputy Assistant Secretary for Grant 
Programs. 


Suitable Land (by State) 
Oregon 


Sewer and Road Easements 

Camp White 

Medford, OR Co: Jackson 

Location: Table Rock Road and Avenue 
A and Kirtland Road and Newland 
Road. 

Landholding Agency: GSA 

Property Number: 549110012 

Status: Excess 

Comment: 10 acres; potential utilities; 
most recent use-road and sewerline 
easements. 


GSA No. 9~G-OR-36 
Texas 


Tract J-957 

Whitney Lake 

Bosque, TX Co: Bosque 

Locations: Via Avenue B within the 
community of Kopperl. 

Landholding Agency: COE 

Property Number: 319110029 

Status: Unutilized 

Comment: .18 acres; potential utilities; 
encroachments on large portion of 
property. 

Tract J-936 

Whitney Lake 

Bosque, TX Co: Bosque 

Location: Off F.M. Highway 56 within 
the community of Kopperl. 

Landholding Agency: COE 

Property Number: 319110032 

Status: Unutilized 

Comment: 5.4 acres; potential utilities. 


Suitable Building (by State) 
Alabama 


Bldg. T00123 

Post Chapel—Fort Rucker 
5th Avenue ~ 

Fort Rucker, AL Co: Dale 


BEST COPY AVAILABLE 





I. andholding Agency: Army 

Property Number: 219110145 

Status: Unutilized 

Comment: 4798 sq. ft.; 1 story wood 
structure; minor repairs; scheduled to 
be vacated September 1991. 

Bldg. T09307 

Post Chapel—Fort Rucker 

ard Avenue 

Fort Rucker, AL Co: Dale 

Landholding Agency: Army 

Property Number: 219110146 

Status: Unutilized 

Comment: 3739 sq. ft.; 1 story wood 
structure; minor repairs; scheduled to 
be vacated September 1991. 

Bldg. T09309 

Fort Rucker-Education Facility 

3rd Avenue 

Fort Rucker, AL Co: Dale 

Landholding Agency: Army 

Property Number: 219110147 

Status: Unutilized 

Comment: 1500 sq. ft.; 1 story wood 
structure; minor repairs; scheduled to 
be vacated September 1991. 


Arkansas 


Bldg. 273 

J. Wilson Residence 

114 Clinton 

Hot Springs, AR Co: Garland 

Landholding Agency: Interior 

Property Number: 619110023 

Status: Unutilized 

Comment: 2204 sq. ft.; 2 story wood 
frame residence; needs rehab; off-site 
use only. 


Florida 


Bldg. 166 

Patrick Air Force Base 

North Highway A1A 

Cocoa Beach, FL Co: Brevard 

Landholding Agency: Air Force 

Property Number: 189110154 

Status: Unutilized 

Comment: 2100 sq. ft.; 1 story concrete 
block residence; needs major repair; 
presence of asbestos. 

Bldg. 168 

Patrick Air Force Base 

North Highway A1A 

Cocoa Beach, FL Co: Brevard 

Landholding Agency: Air Force 

Property Number: 189110155 

Status: Unutilized 

Comment: 2100 sq. ft.; 1 story concrete 
block residence; needs major repair; 
presence of asbestos. 

Bldg. 170 

Patrick Air Force Base 

North Highway A1A 

Cocoa Beach, FL Co: Brevard 

Landholding Agency: Air Force 

Property Number: 189110156 

Status: Unutilized 

Comment: 2100 sq. ft.; 1 story concrete 
block residence; needs major repair; 
presence of asbestos. 


Bldg, 172 

Patrick Air Force Base 

North Highway A1A 

Cocoa Beach, FL Co: Brevard 

Landholding Agency: Air Force 

Property Number: 189110157 

Status; Unutilized 

Comment: 2100 sq. ft.; 1 story concrete 
block residence; needs major repair; 
presence of asbestos. 

Bldg. 174 

Patrick Air Force Base 

North Highway A1A 

Cocoa Beach, FL Co: Brevard 

Landholding Agency: Air Force 

Property Number: 189110158 

Status: Unutilized 

Comment: 2100 sq. ft.; 1 story concrete 
block residence; needs major repair; 
presence of asbestos. 

Bldg. 176 

Patrick Air Force Base 

North Highway A1A 

Cocoa Beach, FL Co: Brevard 

Landholding Agency: Air Force 

Property Number: 189110159 

Status: Unutilized 

Comment: 2100 sq. ft.; 1 story concrete 
block residence; needs major repair; 
presence of asbestos. 


Georgia 


Lot 5 

Lake Forrest Subdivision 

Woodframe House 

Hartwell, GA Co: Hartwell 

Landholding Agency: COE 

Property Number: 319110026 

Status; Unutilized 

Comment: 896 sq. ft.; 2 story wood frame 
residence; off-site removal only. 


Idaho 


Bldg. 

Albeni Falls Dam 

U.S, Highway 2, Priest River 

Bonner, ID Co: Bonner 

Location: 342 miles west of Priest River. 

Landholding Agency: COE 

Property Number: 319110028 

Status*Unutilized 

Comment: 2989 sq. ft.; 3 story log 
construction with wood frame; off-site 
removal only; needs rehab. 


Kansas 


Bldg. T-629 

Fort Leavenworth—NCO Club Building 

Combined Arms Command 

Leavenworth, KS Co: Leavenworth 

Landholding Agency: Army 

Property Number: 219110148 

Status: Unutilized 

Comment: 17549 gross sq. ft.; 2 story 
wood frame; needs rehab; termite 
infested; possible asbestos; scheduled 
to be vacated Summer 1991; off-site 
use only. 
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Texas 


Bldg. 6-B 

Brazos River Floodgates 

Freeport, TX Co: Brazoria 

Location: § miles south of Freeport. 

Landholding Agency: COE 

Property Number: 319110030 

Status: Unutilized 

Comment: 1100 sq. ft.; 2 story wood 
frame; needs major rehab; possible 
asbestos; off-site use only. 

Bldg. 6-C 

Colorado River Locks 

109 Colorado River Locks 

Matagorda, TX Co: Matagorda 

Landholding Agency: COE 

Property Number: 319110031 

Status: Unutilized 

Comment: 1100 sq. ft.; 1 story wood 
frame; needs rehab;off-site use only. 

Virginia 

Tract HH 3331-E 

John H. Kerr Reservoir 

Woodframe House 

South Boston, VA Co: Halifax 

Landholding Agency: COE 

Property Number: 319110027 

Status: Unutilized 

Comment: 1040 sq. ft.; 1 story wood 
frame residence; off-site removal only. 


[FR Doc. 91-4108 Filed 2-21-91; 8:45 am] 
BILLING CODE 4210-29-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


Fiathead Indian Irrigation Project, MT 


AGENCY: Bureau of Indian Affairs, 
Department of the Interior. 


ACTION: Final notice of 1988 operation 
and maintenance rates. 


SUMMARY: The purpose of this notice is 
to establish the assessment rates for 
operating and maintaining the Flathead 
Indian Irrigation Project for 1988. The 
assessment rates are based on a 
prepared estimate of the cost of normal 
operations and maintenance of the 
irrigation project. Normal operations 
and maintenance is defined as the 
average per acre cost of all activities 
involved in delivering irrigation water, 
including maintaining pumps and other 
facilities. 

EFFECTIVE DATE: This public notice will 
become effective on February 22, 1991, 
and will be effective for the period from 
January 1, 1988 to January 5, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Portland Area Director, Portland Area 
Office, Bureau of Indian Affairs, 911 N.E. 
11th Ave., Portland, Oregon 97232-4169, 





Federal Register / Vol. 56, No. 36 / Friday, February 22, 1991 / Notices 


telephone FTS 429-6750; commercial 
(503) 231-6750. . 

Authority: The authority to issue this 
document is vested in the Secretary of the 


Interior by 5 U.S.C. 301 and the Act of August . 


14, 1914 (38 Stat. 583, 25 U.S.C, 385). 


This notice of final operation and 
maintenance rates and related 
information is published under the 
authority delegated to the Assistant 
Secretary—Indian Affairs by the 
Secretary of the Interior in 209 DM 8 and 
redelegated by the Assistant 
Secretary—Indian Affairs to the Area 
Director in 10 BIAM 3. 

This notice is given in accordance 
with section 171.1(e) of part 171, 
subchapter H, chapter I, of title 25 of the 
Code of Federal Regulations, which 
provide for the Area Director to fix and 
announce the rates for annual operation 
and maintenance assessments and 
related information of the Flathead 
Indian Irrigation Project for the period 
from January 1, 1988 to January 5, 1989, 
SUPPLEMENTARY INFORMATION: On June 
11, 1987, the Bureau published notice of 
proposed operation and maintenance 
rates for 1988, 52 FR 2391. The notice 
provided opportunity for interested 
persons to submit written comments, 
views or arguments with respect to the 
proposed rate to the Area Director 
within 30 days of publication. The initial 
rate proposed for 1988 was $14.05 per 
acre, 


The proposed rate was based on a 
budget prepared under the direction of 
the Superintendent, Flathead Agency. 
As a result of comments from the 
Flathead Joint Board of Control (JBC) 
and other water users objecting to the 
proposed rate, the rate was reviewed by 
a Maintenance Rates Review Committee 
appointed by the Area Director and 
composed of BIA and Bureau of 
Reclamation personnel who were 
familiar with operation and 
maintenance of irrigation projects. 

A rate of $13.60 per acre was 
recommended by the Review Committee 
and was established by the Area 
Director on July 27, 1987. However this 
rate was never published as a final 
notice in the Federal Register due to the 
JBC’s appeal of the Area Director's 
decision to the Assistant Secretary for 
Indian Affairs. The matter was 
subsequently referred to the Interior 
Board of Indian Appeals (IBIA) for 
resolution. ; 

On February 15, 1989, IBIA issued a 
decision in Joint Board of Control v. 
Area Director, 17 IBIA 65 (1989). The 
IBIA dismissed the appeal on the 
grounds that the Bureau's process for 
setting rates is rulemaking under the 
Administrative Procedures Act, and that 


the IBIA does not have jurisdiction to 
review that process. The IBIA remanded 
the case to the Bureau for a 
determination whether Area Directors 
have delegated authority to sign final 
rules establishing rates. On April 3, 
1990, the Assistant Secretary—Indian 
Affairs issued a determination that Area 
Directors have delegated authority to 
sign final rules. The purpose of this 
notice is to fix the final 1988 rate, which 
was established at the recommendation 
of the Review Committee which 
reviewed the proposed rate as well as 
the comments and objections thereto. 

This notice sets forth the 1988 
operation and maintenance charges and 
related infomation applicable to the 
Flathead Indian Irrigation Project, St. 
Ignatius, Montana. Pursuant to 25 CFR 
171.1(e), the operation and maintenance 
charges for the lands served by the 
Flathead Indian Irrigation Project, 
Montana, for the 1988 season, are 
hereby fixed as follows: 


BASIC ASSESSMENT: Lands included in 
an Irrigation District, lands held in trust 
for Indians and non-District lands will 
be assessed operation and maintenance 
charges at $13.60 per acre for the season 
of 1988. 


PAYMENT: The Operation and 
maintenance charges on the trust and 
non-District lands became due on April 
1, 1988 and on the lands within an 
Irrigation District were to be biannually 
billed. At the time of this publication the 
Area Director's determined rate of 
$13.60 per acre has been collected for 
trust and non-District land served by the 
irrigation project. The JBC, however, 
paid $13.05 per acre for District lands 
served by the irrigation project in 1988. 
The difference between the amount due, 
$13.60, and the amount paid by the JBC, 
$13.05 (i.e. $0.55 per acre or $60,285.44), 
is due as of the date of this publication | 
and is payable within 30 days. 


INTEREST AND PENALTY FEES: Interest 
and penalty fees will be assessed, where 
required by law, on all delinquent 
operation and maintenance assessment 
charges as prescribed in the Code of 
Federal Regulations, title 4, part 102, 
Federal Claims Collection Standards; 
and 42 BIAM Supplement 3, part 3.8 
Debt Collection Procedures. 


PERIOD COVERED: Assessment rates are 
set for the year 1988, 

Ronald A. Brown, 

Acting Portland Area Director. 

[FR Doc, 91-4214 Filed 2-22-91; 8:45 am] 
BILLING CODE 4310-02-M 


Bureau of Land Management 
[NV-930-08-4333-11: NV5-91-01] 


Nevada; Temporary Closure of Certain 
Public Lands In the Las Vegas District 
for Management of the 1991 Running 
of the HDRA Nissan 400 Off-Highway 
Vehicle (OHV) Race 


ACTION: Temporary closure of certain 
Public Lands in the Clark County, 
Nevada, on and adjacent to the 1991 
NISSAN 400 race course on March 1 
through March 3, 1991. Access will be 
limited to race officials, entrants, law- 
enforcement and emergency personnel, 
licensed permittee(s), and right-of-way 
grantees, 


SUPPLEMENTARY INFORMATION: Certain 
public lands in the Las Vegas District, 
Clark County, Nevada will be 
temporarily closed to public access from 
0600 hours, March 1, 1991, to 1800 hours, 
March 3, 1991, to protect persons, 
property, and public land resources on 
and adjacent to the 1991 NISSAN 400 
OHV race course. The Las Vegas 
District Manager is the authorized 
officer for the 1991 NISSAN 400 OHV 
race and permit number NV5-91-01. 
These temporary closures and 
restrictions are made pursuant to 43 
CFR part 8364. The public lands to be 
closed or restricted are those lands 
adjacent to and including roads, trails 
and washes identified as the 1991 
NISSAN 400 OHV race course. 


The following public lands administered by 
the BLM restricted or closed are described as: 
The Nellis area; T. 19 S., R. 62:E., all of 
sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 32, 33, 
34, 35, and 36. The Las Vegas Dunes area; T. 
19 S., R. 63 E., all of sections 1, 2, 3. 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
35, and 36. The Arroline area; T. 18 S., R. 63 
E., all of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36. 
The Dry Lake area; T. 19 S., R. 64 E., all of 
sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, 35, and 36; T. 18 S., R. 
64 E., all of sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 
36; and T. 17 S., R. 64 E., all of sections 1, 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 
32, 33, 34, 35, and 36. The California Wash 
area; T. 16 S., R. 65 E., all of sections 1, 2, 3, 4, 
5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, 35, and 36; T. 15 S., R. 66 E., all of 
sections 6, 7, 8, 9, 16, 17, 18, 19, 20, 21, 28, 29, 
30, 31, 32, and 33; T. 16 S., R. 66 E., all of 
sections 4, 5, 6, 7, 8, 9, 16, 17, 18, 19, 20, 29, 
and 30; and T. 17 S., R. 65 E., all of sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 
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18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 


31, 32, 33, 34, 35, and.36. The Piute Wash area; 


T. 15 S., R. 64 E., all of sections 1, 2, 3,4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 
34, 35, and 36; T. 15 S., R. 65 E., all of sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34,35, and 36. The Arrow 
Canyon area; T. 16 S., R. 63 E., all of sections 
1, 2, 3, 4, 9, 10, 11, 12, 13, 14, 15, 16, 21, 22, 23, 
24, 25, 26, 27, 28, 32, 33, 34, 35, and 36; and T. 
17 S., R. 63 E., all of sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
35, and 36. 


The above legal land descriptions are 
for public lands within Clark, County, 
Nevada. A map showing specific areas 
closed to public access is available from 
the following BLM office; The Las Vegas 
District Office, 4765 Vegas. Drive, P.O. 
Box 26569, Las Vegas, Nevada 89126, 
(702) 647-5000. 


Any person who fails to comply with : 


this closure order issued under 43 CFR 
part 8364 may be subject to the penalties 
provided in 43 CFR 8360.7. 


Dated: February 11, 1991 
Ben F. Collins, 
District Manager, Las Vegas, NV. 
[FR Doc. 91-4154 Filed 2-21-91; 8:45 am] 
BILLING CODE 4310-HC-™ 


[AZ-040-01-4212-02] 


Meeting of the Safford District 
Advisory Council 


AGENCY: Bureau of Land Management, 
‘Interior. 


ACTION: Notice of meeting. 


SUMMARY: The Bureau of Land 
Management (BLM), Safford District 
announces a forthcoming meeting of the 
Safford District Advisory Council. 
DATES: Wednesday, March 20, 1991, at 
10 a.m. 


ADDRESSES: BLM Office, 425 E. 4th St., 
Safford, Arizona 85546. 
SUPPLEMENTARY INFORMATION: This 
meeting is held in accordance with 94- 
579 and 43 CFR part 1790. The agenda 
for the meeting will include: 

1. Introduction of newly-appointed 
members. 

2. Election of Chairperson. 

3. Update on Gila Box Riparian 
National Conservation Area. 

4. Summary of Neotropical Migratory 
Bird initiative. 

5. Tour of Dankworth Pond cultural 
resources/environmental education 
project. 

6. Management updates. 

The meeting will be open to the 
public. Interested persons may make 
oral statements to the Board between 


11-11:30 a.m., or may file written 
statements for consideration by the 
Council. Anyone whishing to make an © 
oral statement must notify the District 
Manager by Tuesday, March 19, 1991. 
Depending upon the number of people 
wishing to make oral statements, a per 
person time limit may be considered. 

Council members will meet at the 
BLM Office, 425 E. 4th St., Safford, AZ, 
at 10 a.m. They will depart after lunch 
via BLM provided vehicles for the 
Dankworth Pond Tour, located 
approximately 8 miles south of Safford. 
Members of the public may attend the 
tour, but must provide their own 
transportation. It is expected the 
Council meeting will adjourn no later 
than 5 p.m. 

Summary minutes of the meeting will 
be maintained in the District office and 
will be available for public inspection 
and reproduction (during business 
hours) within thirty (30) days following 
the meeting. 

Dated:.February 13, 1991. 

Frank L. Rowley, 

Acting District Manager. 

[FR Doc. 91-4224 Filed 2-21-91; 8:45 am] 
BILLING CODE 4310-32-M 


[AZ-040-01-4320-02] 
Meeting for the Safford District 
Grazing Advisory Board 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of meeting. 


SUMMARY: Notice is hereby given, that a 


meeting of the Safford District Grazing 
Advisory Board will be held. 

DATES: Thursday, March 21, 1991, 10 
a.m. 

ADDRESSES: Picnic, site by the Gila 
River Bridge on old Safford/Morenci 
Trail. 

SUPPLEMENTARY INFORMATION: This 
meeting is held in accordance with 
Public Law 92-463. The agenda for the 
meeting will include: 

1. Discussion on affected interests. 

2. Gila Box briefing. 

3. Update on FY91 Range 
Improvements. 

4. Advisory Board funds. 

5. BLM management update. 

6. Business from the floor. 

Board members will meet at the BLM 
office, 425 E. 4th St., Safford, Arizona, at 
9 a.m. From there they will depart via 
BLM provided vehicles for the picnic 
site by the Gila River bridge on the old 
Safford/Morenci trail to have their 
meeting. Members of the public may 
attend the meeting, but must provide 
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their own transportation. It is expected 
the Board members will return to 
Safford by 4 p.m. i 

Interested persons may make oral 
statements to the Board. A written copy 
of the oral statement may be required to 
be provided at the conclusion of the 
presentation. Written statements may 
also be filed for the Board's 
consideration. Anyone wishing to make 
an oral statement must notify the 
District Manager, Bureau of Land 
Management, 425 E. 4th St., Safford, 
Arizona 85546, by 4:15 p.m., Wednesday, 
March 20, 1991. 

Summary minutes of the Board 
meeting will be maintained in the 
District Office and will be available for 
public inspection and reproduction 
(during regular business hours) within 
thirty (30) days following the meeting. 


Dated: February 13, 1991. 
Frank | Rowley, 
Acting District Manager. 
[FR Doc. 91-4225 Filed 2-21-91; 8:45 am 
BILLING CODE 4310-32-M 


(A-25088) 


Realty Action; Exchange of Public 
Lands, in Maricopa, Yuma, Pima, Pinal 
and Yavapai Counties, AZ 


The BLM proposes to exchange public 
land in order to achieve more efficient 
management of the public land through 
consolidation of ownership. 

The following public land is being 
considered for exchange pursuant to 
section 206 of the Federal Land Policy 
and Management Act of October 21, 
1976, 43 U.S.C. 1716. 


Gila and Salt River Meridian, Arizona 


Aguila/Wenden/Salome Area 


T.5N., R. 12 W., Sec. 6. 
T.5N., R. 13 W., Sec. 23. 
T.6N., R. 13 W., Secs. 27, 28. 
T.7N., R. 6 W., Secs. 17, 18, 27, 34. 
T.7N., R. 7 W., Secs. 16, 33. 
T.8N., R. 7 W., Secs. 10, 11, 14, 15. 
T.8N., R. 9 W., Sec. 25. 

The area described above aggregates 
6,666.28 acres. 


I-10 Area 


T.15S., R. 6 W., Secs. 4, 5. 
T.15S.,R. 7 W., Sec. 1. 
T.1N., R. 6 W., Secs. 17, 20. 
T. 2N., R. 9 W., Sec. 8. 
T.2N., R. 10 W., Sec. 11. 
T.3N., R. 9 W., Sec. 31. 
T. 3 N., R. 10 W., Sec. 8. 
T.3N., R. 11 W., Sec. 2. 
T.3N., R. 12 W,, Sec. 16. 
The area described above aggregates 
4,388.87 acres. 
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Peeples and Skull Valley Area _ 


T. 12 N., R. 5 W., Secs. 9, 16, 22. 
T.12.N., R. 9 W., Secs. 11, 14. 
T. 13 N., R. 4 W., Sec. 33. 
T. 14N., R. 4 W., Secs. 25, 35, 

The area described above aggregates 
2,000.4 acres. 


Lower Gila South Area 


T.8S., R. 14.W., Secs. 5, 6, 7, 8, 17, 18, 
S., R. 11 W., Secs. 6, 7, 8, 15, 30; 31. 
R. 12 W., Secs. 21, 22, 25, 27, 28, 33, 94. 
14 W., Sec. 24. 
4 W., Sec. 31. 
7 W., Sec. 15. 
10 W., Secs. 5, 6,7, 8, 18, 19, 20, 29, 
‘1, 32, 33. 
. 11.W., Secs. 13, 23, 24, 27. 
.6S., R. 12 W., Secs. 4, 5. 
. 13 W., Secs 17, 18, 19. 
. 14 W., Secs. 34, 35. 
. 10 W., Sec. 18. 
. 9 W., Secs. 14, 16, 
.R. 10 W., Secs. 13, 24. 
N., R. 12 W., Sec. 27, 


“The area described above aggregates 
12,179.64 acres, 
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The total acreage of all areas 
aggregates 25,235.73 acres more or less. 
A complete list of legal descriptions for 
the lands listed in this notice is 
available at the Phoenix District Office 
and will be sent upon request. 

Final determination on exchange will 
await completion of an environmental 
analysis. 

In accordance with the regulations of 
43 CFR 2201.1(b), publication of this 
notice will segregate the public lands, as 
described in this notice, from 
appropriation under the public land 
laws, including the mineral laws, but not 
the mineral leasing laws for Geothermal 
Steam Act. 

The segregation of the above- 
described lands shall terminate upon 
issuance of a document conveying such 
lands or upon publication in the Federal 
Register of a notice of termination of the 
segregation; or the expiration of two 
years from the date of publication, 
whichever occurs first. 

For a period of forty-five (45) days 
from the date of publication interested 
parties may submit comments to the 
District Manager, Phoenix District 
Office, 2015 West Deer Valley Road, 
Phoenix, Arizona 85027. 


Dated: February 14, 1991. 
Henri R. Bisson, 
District Manager. 
[FR Doc. 81-4227 Filed 2-21-91; 8:45 am) 
BILLING CODE 4310-32-48 


[CO-010-01-5440-01-C001; C-51886] 


Realty Action; Public and Private Land 
Exchange 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: Pursuant to section 206 of the 


Federal Land Policy and Management 
Act of October 21, 1976 (43 U.S.C. 1716), 
the Bureau of Land Management, Craig 
District, has identified parcels of public 
and private land as suitable for 
exchange. 


Selected Public Land 
Parcel 1—42.41 acres—Routt County. 


Sixth Prime Meridian, Colorado 


T. 3N., R. 85W. 

Sec. 13, Lot 1. 

Containing approximately 42.41 acres of 
public land located in Routt County, 
Colorado, in exchange for these lands, the 
United States will acquire the following lands 
from Western Land Group located within the 
following described area: 


Offered Private Land 
Parcel A—1.37 acres—Moffat County. 


Sixth Prime Meridian, Colorado -. 
T. 6N., R. 90W. 
‘ Sec. 6, Lot 2. _ 

A tract of land lying in Lot 2, Moffat 
County, Colorado and being more 
particularly described as follows: 

Beginning at a point on the East line of said 
Lot 2, Section 6, lying $00°09'18” W, 132.42 
feet from the NE Corner of said Lot 2, Section 
6; thence along said East line, $00°09'18” W, 
178.64 feet; thence N89°24'00” W, 303.98 feet 
to the East boundary line of Center Street; 
thence along said East boundary line 
N00°36'00” E, 180.67 feet; thence $89°24'00” E, 
$02.59 feet to the Point of Beginning. 
Containing approximately 1.3 acres of land. 

The north line of said lot 2, Section 6 is 
considered to bear N89°24’00” W. 


DATES: For a period of forty-five (45) 
days interested parties may submit 
comments, Comments on exchange 
parcels should identify case number 
COC 51886. Objections will be reviewed 
by the State Director, who may sustain, 
vacate, or modify this realty action. In 
the absence of any objections, this 
realty action will become the final 
determination of the Department of the 
Interior. 


ADDRESSES: Comments may be mailed 
to the District Manager, 455 Emerson 
Street, Craig, Colorado 81625-1129. 


FOR FURTHER INFORMATION CONTACT: 
Frayne Lehmann, Craig District Office, 
455 Emerson Street, Craig, Colorado 
81625-1129, Phone: (303) 824-8261, 


SUPPLEMENTARY INFORMATION: This 
notice, as provided in 43 CFR 2201.1(b), 
shall segregate the public lands 
proposed for exchange. By publication 
of this notice, those vacant, 
unappropriated and unreserved public 
lands described above are segregated 
from settlement, location and entry 
under the public land laws, including the 
mining laws, but not the mineral leasing 
laws. The segregative effect shall 
terminate upon issuance of patent, upon 
publication in the Federal Register of a 
termination of the segregation, or two (2) 
years from the date of this notice, 
whichever occurs first. The purpose of 


_ this exchange is to acquire non-Federal 


lands for expansion of the Craig District 
Office Building Complex. The complex is 
surrounded by private land and this is 
the only opportunity to acquire 
additional land to allow for new 
construction. This action is to support 
administrative requirements and to 
provide better service to the public. 

The exchange will be conducted on a 
value for value basis. Following an 
appraisal, full equalization of value will 
be achieved by donation if the offered 
land values exceed the selected land 
values. 

Land to be transferred from the 
United States will be subject to the 
following reservations, terms, and 
conditions: 


1. A reservation to the United States of a 
right-of-way for ditches or canals constructed 
by the authority of the United States under 
the act of August 30, 1890 (43 U.S.C. 945). 

2. A reservation for pipelines, power lines, 
roads, highways, telephone lines, mineral 
leases, and any other authorized land uses 
will be identified as prior existing rights. 

3. A reservation to the United States of all 
mineral rights. 

Dated: February 14, 1991. 

William J. Pulford, 

District Manager. 

[FR Doc. 91-4229 Filed 2-21-91; 8:45 am] 
BILLING CODE 4310-JB-M 


[1-00152-ILM] 


Realty Action; Airport Conveyance of 
Public Land in Garfield County, UT 
AGENCY: Bureau of Land Management, 
Interior (UT-040-01-5440-10-ZJAA). 
ACTION: Notice of Realty Action, SL- 


065195, Airport Conveyance of Public 
Land in Garfield County, Utah. 


SUMMARY: Notice is given to the Public 
that the following described parcels of 


. -public land have been examined and 


through resource considerations, 
regulations, and Bureau policies, have 
been found suitable for conveyance to 





Garfield County, Utah pursuant to the 

‘Airport Airway and Improvement Act of 

1982 (96 Stat. 692; 49 U.S.C. 2215): 

Salt Lake Meridian, Utah 

Township 36 South, Range 3 West, Section 6, 
Lots 1 and 7, SENE, SENW, N2NESE, 
N2S2NESE, SWSWNESE, N2SWSE, 
N2SESW, SWSESW, NWSESESW. 

encompassing 239.42 acres. 


Terms and Conditions Applicable to the 
Conveyance are 


1. All minerals, including oil and gas, shall 
be reserved to the United States, together 
with the right to prospect for, mine and 
remove the minerals. The Secretary of the 
Interior reserves the right to determine 
whether such mining and removal of minerals 
will interfere with the development, 
operation and maintenance of the airport. 

2. A right-of-way will be reserved for 
ditches and canals constructed by the 
authority of the United States (Act of August 
30, 1890, 26 Stat. 391; 43 U.S.C. 945). 

3. The conveyance of the land will be 
subject to all valid existing rights. 

4. At the discretion of the Secretary of 
Transportation, the land shall revert to the 
United States in the event that the land is not 
developed for airport purposes or used in a 
manner consistent with the terms of the 
patent. If only a portion of the land conveyed 
is not developed for airport purposes, or used 
in a manner consistent with the terms of the 
conveyance, only that specific part shall, at 
the discretion of the Secretary, revert to the 
United States. 

5. A detailed list of covenants required by 
the Federal Aviation Administration to be 
included in the patent document is available 
for review at the office listed below. 


DATES: On or before April 8, 1991, 
comments concerning the proposal may 
be submitted to the District Manager, 
Bureau of Land Management, 176 East 
DL Sargent Drive, Cedar City, Utah 
84720. Comments will be reviewed by 
the Utah State Director, who may 
sustain, vacate, or modify this realty 
action. In the absence of any objections, 
this realty action will become the final 
determination of the Department of the 
Interior. 


SUPPLEMENTARY INFORMATION: 
Additional information concerning the 
land and terms and conditions of the 
conveyance may be obtained from the 
Area Manager, Escalante Resource Area 
Office, P.O. Box 225, Escalante, Utah 
84726, (801) 826-4291. 

Dated: February 12, 1991. 
Gordon R. Staker, 
District Manager. 
[FR Doc. 91-4247 Filed 2-21-91; 8:45 am] 
BILLING CODE 4310-DO-M 


[WY-040-01-4212-11; WYW-121474] 


Reality Action; Lease and Sale for 
Recreation and Public Purposes; 
Wyoming 


* AGENCY: Bureau of Land Management, 


Interior. 


ACTION: Notice of realty action, 
Recreation and Public Purposes 
classification and application for lease 
and sale in Sweetwater County. 


summary: The following public lands 


have been identified and examined and 
are classified as suitable for lease and 
sale under the Recreation and Public 
Purposes Act, as amended, 43 U.S.C. 869 
et seq. 


Sixth Principal Meridian 
T. 19 N., R. 105 W., 
Sec. 4, Lot 6. 


The above land consists of approximately 
39.80 acres total. 


FOR FURTHER INFORMATION CONTACT: 
Duane Feick, Realty Specialist, Green 
River Resource Area, Bureau of Land 
Management, 1993 Dewar Drive, Rock 
Springs, Wyoming 82901, 307-362-6422. 


SUPPLEMENTARY INFORMATION: The 
purpose of the classification and 
application for lease and sale of these 
lands is for the Rock Springs Humane 
Society to construct and operate an 
animal shelter. The lease and eventual 
sale will contain reservations to the 
United States for ditches, canals, and all 
minerals; and will be subject to all 
existing reservations and prior rights. 
The proposed lease and sale is 
consistent with the Big Sandy Resource 
Management Plan. The land is not 
required for any Federal purpose. 

Upon publication of this notice in the 
Federal Register, the above described 
land will be segregated from all forms of 
appropriation under the public land 
laws, including the general mining laws, 
except for recreation and public 
purposes and leasing under the mineral 
leasing laws. 

The lands will not be offered for lease 
until at least 60 days after the date of 
publication of this notice in the Federal 
Register. The lease will have no impact 
on any of the Rock Springs Grazing 
Allotment permitees. 

For a period of 45 days from the date 
of issuance of this notice, interested 
parties may submit comments to the 
Bureau of Land Management, District 
Manager, Rock Springs, P.O. Box 1869, 
Rock Springs, Wyoming 82902. Any 
adverse comments will be evaluated by 
the State Director, who may sustain, 
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vacate, or modify this realty action. In 
the absence of any objections, this 
proposed realty action will become 
final. 


Dated: January 31, 1991. 
William W. LeBarron, 
Area Manager. 
[FR Doc. 91-4230 Filed 2-21-91; 8:45 am] 
BILLING CODE 4310-22-M 


[AZ-010-91-44 10-08: 1784-010] 


Resource Management Plan and Final 
Environmental Impact Statement 


AGENCY: Bureau of Land Management, 
Arizona Strip District, Interior. 


ACTION: Notice of availability of 
proposed resource management plan 
and final environmental impact 
statement. The OEA control number is 
91-6. 


SUMMARY: The proposed resource 
management plan (RMP) and final 
environmental impact statement (EIS) 
for the Arizona Strip District, Mohave 
and Coconino Counties, Arizona is 
available for distribution to the public; 
Federal, State and local agencies; and 
Indian tribes. The RMP will guide 
management of the public lands and 
resources in the Arizona Strip District of 
the Bureau of Land Management. 

A protest period will begin upon 
publication of this notice in the Federal 
Register and will run for 30 days after 
which the Decisions will become final. 
The document contains procedures for 
protesting the plan or any part of it. 
These procedures also can be found in 
Code of Federal Regulations (43 CFR 
1610.5-2). 

Except for any portions under protest 
the BLM’s Arizona State Director may 
approve the plan after 30 days from the 
date of this notice. 

SUPPLEMENTARY INFORMATION: A limited 
number of copies of the proposed RMP 
and final EIS are available upon request 
to the Arizona Strip District, Bureau of 
Land Management, 390 North 3050 East, 
St. George, Utah 84770. 
FOR FURTHER INFORMATION CONTACT: 
Dennis Curtis, Planning Team Leader, 
390 North 3050 East, St. George, Utah ~ 
84770, Telephone (801) 673-3545. : 


Dated: February 13, 1991. 
G. William Lamb, 


Arizona Strip District Manager. 
[FR Doc. 91-4248 Filed 2-21-91; 8:45 am] 


BILLING CODE 4310-32-M 
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[CO-942-91-4730-12} 


Colorado; Filing of Plats of Survey 
February 14, 1991. 

The plat of survey of the following 
described land, will be officially filed in 
the Colorado State Office, Bureau of 
Land Management, Lakewood, 
Colorado, effective 10 a.m., February 14, 
1991. 

The plat representing the dependent 
resurvey of portions of the south and 
west boundaries, subdivisional lines, 
and the metes-and-bounds survey of 
private land claims and the subdivision 
of certain sections, T. 3 N., R. 98 W., 
Sixth Principal Meridian, Colorado, 
Group No. 853, was accepted January 29, 
1991. 

This survey was executed to meet 
certain administrative needs of this 
Bureau. 

All inquiries about this land should be 
sent to the Colorado State Office, 
Bureau of Land Management, 2850 
Youngfield Street, Lakewood, Colorado, 
80215. 

Jack A. Eaves, 

Chief, Cadastral Surveyor for Colorado. 
[FR Doc. 91-4226 Filed 2-21-91; 6:45 am] 
BILLING CODE 4310-vB-M 


[CO-942-91-4730-12] 


Colorado: Filing of Plats of Survey 


February 6, 1991. 


The plat of survey of the following 
described land, will be officially filed in 
the Colorado State Office, Bureau of 
Land Management, Lakewood, 
Colorado, effective 10 a.m., February 6, 
1991. 


The plat (in 2 sheets) representing the | 


dependent resurvey of a portion of the 
Second Auxilliary Guide Meridian West 
(west boundary), portions of the south, 
east, and north boundaries and the 
subdivisional lines, and the subdivision 
of certain sections, T. 47 N., R. 12 W., 
New Mexico Principal Meridian, 
Colorado, Group No. 845, was accepted 
December 20, 1990. 

This survey was executed to meet 
certain administrative needs of the U.S. 
Forest Service. 

All inquiries about this land should be 
sent to the Colorado State Office, 
Bureau of Land Management, 2850 
Youngfield Street, Lakewood, Colorado 
80215. 

Jack A. Eaves, 

Chief, Cadastral Surveyor for Colorado. 
[FR Doc. 91-4153 Filed 2-21-91; 8:45 am} 
BILLING CODE 4310-J8-M 


[G-910-G1-0417-4214-11; NMNM 52605] 
of Withdrawal and Opening 
of Land; New Mexico 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: Bureau of Land Management 


withdrawal under Public Land Order 
No. 6525, which withdrew 8,445.31 acres 
of public land in San Juan County, for 
use of the Bureau of Land Management 
in aid of a proposed land exchange with 
Public Service Company of New Mexico, 
expired on February 28, 1989. Public 
Land Order No. 6653 partially revoked 
Public Land Order No. 6525 as to 
3,275.28 acres, but the revoked land 
remained closed to surface entry and 
mining and open to mineral leasing 
pending transfer to the Navajo Tribe. 
This action will open the remaining 
5,168.22 acres of public land withdrawn 
by Public Land Order No. 6525 to 
surface entry and mining. 
EFFECTIVE DATES: Expiration of Public 
Land Order No. 6525 was effective 
February 28, 1989. The land will be open 
to surface entry and mining on March 
25, 1991. 
FOR INFORMATION CONTACT: 
Clarence F. Hougland, BLM, New 
Mexico State Office, P.O. Box 1449, 
Santa Fe, New Mexico 87504~1449, 505- 
988-6071. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 204 of the Federal Land Policy 
and Management Act of 1976, 90 Stat. 
2751; 43 U.S.C. 1714, the following 
described land is hereby relieved of the 
segregative effect of Public Land Order 
No. 6525, and opened to surface entry 
and mining: 
New Mexico Principal Meridian 
T. 24N., R. 11 W., 

Sec. 21, lots 7 to 10, inclusive, and SE%4; 

Sec. 22, S'%; 

Sec. 27; 

Sec. 28; 

Sec. 33, N%; 

Sec. 34, N%. 
T. 23 N., R. 12 W., 

Sec. 19, lots 5 to 20, inclusive; 

Sec. 30, lots 1 to 4, inclusive, E42W'%, and 

E% 


T. 23 N., R. 13 W., 
Sec. 15, S“2NW%; 
Sec. 20, SE%4SE%; 
Sec. 22, S%SW%; 


Sec. 26; 

Sec. 28, N¥%, and SE%. 
The areas described aggregate 5,168.22 acres 
in San Juan County, New Mexico. 


Dated: February 12, 1991. 
Monte G. Jordan, 
Associate State Director. 
[FR Doc. 91-4231 Filed 2-21-91; 8:45 am] 
BILLING CODE 4310-FB-M 


Fish and Wildlife Service 


North American Wetlands 


Conservation Council; Availability of 
Document 


AGENCY: U.S. Fish and Wildlife Service, 


Interior. 


ACTION: Notice of availability. 


SUMMARY: This notice advises the public 
that a final document, Solicitation 
Package for Project Proposals for 
Funding Consideration Through the 
North American Wetlands Conservation 
Council Under Authority of North 
American Wetlands Conservation Act is 
available. 


ADDRESSES: Copies of this document 
can be obtained by contacting the U.S. 
Fish and Wildlife Service, room 130, 
4401 N. Fairfax Drive, Arlington, 
Virginia 22203 during normal business 
hours (7:45 am-4:15 pm) in writing or by 
phone. 


DATES: This document will be reissued 
in one year. FY 1992 proposals will be 
accepted through November 1, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Robert Streeter, Coordinator, North 
American Wetlands Conservation 
Council, Arlington Square Building, 
room 340, U.S. Fish and Wildlife Service, 
Department of the Interior, Washington, 
DC 20240-3000, telephone (703) 358- 
1784. 


SUPPLEMENTARY INFORMATION: This 
document provides the schedules, 
review criteria, definitions, description 
of information required in the proposal, 
and a format for proposals submitted for 
Fiscal Year 1992 funding. This document 
was prepared to comply with the “North 
American Wetlands Conservation Act.” 
The Act established a North American 
Wetlands Council. This Federal-State- 
Private body annually recommends 
wetland conservation projects to the 
Migratory Bird Conservation 
Commission. These project 
recommendations willbe selected from 
proposals made in accordance with this 
document. Proposals from State and 
private sponsors require a minimum of 
50 percent non-Federal matching funds. 
Dated: February 11, 1991. 
Richard N. Smith, 


Director, U.S. Fish and Wildlife Service. 
[FR Doc. 91-4270 Filed 2-21-81; 8:45 am} 
BILLING CODE 4310-55-™ 





7398 


Minerals Management Service 


North Carolina Environmental 
Sciences Review Panel; Notice and 
Agenda for Meeting 

This notice is issued in accordance 
with the provisions of the Federal 
Advisory Committee Act, Public Law 
No. 92-463, 5 U.S.C, appendix 1, and the 
Office of Management and Budget's 
Circular No. A-63, Revised. The North 
Carolina Environmental Sciences 
Review Panel will meet from 10 a.m. to 5 
p.m. on Thursday, March 7 at the 
Radisson Governors Inn, which is 
located at North Carolina Highway 54 
(NC54) and Interstate 40 (140) at Davis 
Drive (exit 280), in Research Triangle 
Park, North Carolina (919-549-8631). 
The agenda will include a discussion of 
the overall structure of the report and a 
status report on information needed for 
each of the sections. 

The meeting is open to the public. 
Upon request, interested parties may 
make oral or written presentations 
related to the purpose of the Panel. 
Requests should be made to Dr. Andrew 
Robertson, Federal Coordinator, 301- 
443-8933. 

Dated: February 15, 1991. 

Thomas Gernhofer, 

Associate Director for Offshore Minerals 
Management. 

[FR Doc. 91-4149 Filed 2-21-91; 8:45 am] 
BILLING CODE 4310-MR-M 


INTERNATIONAL TRADE 
COMMISSION 


[investigation No. 701-TA-307, and Nos. 
731-TA-498 through 511 (Preliminary)] 


Ball Bearings, Mounted or Unmounted, 
and Parts Thereof, from Argentina, 
Austria, Brazil, Canada, Hong Kong, 
Hungary, Mexico, the People’s 
Republic of China, Poland, the 
Republic of Korea, Spain, Taiwan, 
Turkey, and Yugoslavia 


AGENCY: United States International 
Trade Commission. 

ACTION: Institution of preliminary 
countervailing duty and antidumping 
investigations and scheduling of a 
conference to be held in connection with 
the investigations. 


SUMMARY: The Commission hereby gives 


notice of the institution of preliminary 
countervailing duty investigation No. 
701-TA-307 (Preliminary) under section 
703(a) of the Tariff Act of 1930 (19 U.S.C. 
1671b(a)) to determine whether there is 
a reasonable indication that an industry 
in the United States is materially 
injured, or is threatened with material 
injury. or the establishment of an 


industry in the United States is 
materially retarded, by reason of 
imports from Turkey of ball bearings, 
mounted or unmounted, and parts 
thereof,! that are alleged to be 
subsidized by the Government of 
Turkey. 

The Commission also gives notice of 
the institution of preliminary 
antidumping investigations Nos. 731- 
TA-498 through 511 (Preliminary) under 
section 733(a) of the Tariff Act of 1930 
(19 U.S.C. 1673b{a)) to determine 
whether there is a reasonable indication 
that an industry in the United States is 
materiaily injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports from Argentina, Austria, Brazil, 
Canada, Hong Kong, Hungary, Mexico, 
the People’s Republic of China, Poland, 
the Republic of Korea, Spain, Taiwan, 
Turkey, and Yugoslavia of ball bearings, 
mounted or unmounted, and parts 
thereof,! that are alleged to be sold in 
the United States at less than fair value. 

As provided in sections 703(a) and 
733(a), the Commission must complete 
preliminary countervailing duty and 
antidumping investigations in 45 days, 
or in this case by April 1, 1991. 

For further information concerning the 
conduct of these investigations and rules 
of general application, consult the 
Commission's Rules of Practice and 
Procedure, part 207, subparts A and B 
(19 CFR part 207), and part 201, subparts 
A through E (19 CFR part 201). 
EFFECTIVE DATE: February 13, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Jonathan Seiger (202-252-1177), Office 
of Investigations, U.S. International 
Trade Commission, 500 E Street SW., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission's TDD terminal on 202-252- 
1810. Persons with mobility impairments 
who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 


1 The imported ball bearings covered by these 
investigations include all ground antifriction 
bearings, finished or unfinished, which employ balls 
as the rolling element, whether or not housed or 
combined, and are provided for in subheadings 
6909.19.50, 8482.10.10, 8482.10.50, 8482.80.00, 
8482.91.00, 8482.99.10, 8482.99.70, 8483.20.40, 
8483.90.30, 8483.90.70, and 8708.99.50 of the 
Harmonized Tariff Schedule of the United States 
(HTS) (previously reported under items 680.3025, 
680.3030, 680.3300, 680.3400, 680.3704, 680.3708, 
660.3712, 680.3717, 680.3718, 680.3722, 680.3727, 
680.3728, 680.3820, 680.3830, 680.3960, 680.4170, 
681.0410, 681.0430, 681.1010, 881.1030, and 692.3295 
of the former Tariff Schedules of the United States 
Annotated {TSUSA)). 
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SUPPLEMENTARY INFORMATION: 
Background 


These investigations are being 
instituted in response to a petition filed 
on Febuary 13, 1991 by the Torrington 
Company, Torrington, CT. 


Participation in the Investigations 


Persons wishing to participate in the 
investigations as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission's rules (19 
CFR 201.11), not later than seven (7) 
days after publication of this notice in 
the Federal Register. Any entry of 
appearance filed after this date will be 
referred to the Chairman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry. 


Public Service List 


Pursuant to § 201.11(d) of the 
Commission's rules (19 CFR 201.11fd)), 
the Secretary will prepare a public - 
service list containing the names and 
addresses of all persons, or their 
representatives, who are parties to these 
investigations upon the expiration of the 
period for filing entries of appearance. 
In accordance with §§ 201.16(c) and 
207.3 of the rules (19 CFR 201.16(c) and 
207.3), each public document filed by a 
party to the investigations must be 
served on all other parties to the 
investigations (as identified by the 
public service list), and a certificate of 
service must accompany the document. 
The Secretary will not accept a 
document for filing without a certificate 
of service. 


Limited Disclosure of Business 
Proprietary Information Under a 
Protective Order and Business 
Proprietary Information Service List 


Pursuant to § 207.7(a) of the 
Commission's rules (19 CFR 207.7(a)), 
the Secretary will make available 
business proprietary information 
gathered in these preliminary 
investigations to authorized applicants 
under a protective order, provided that 
the application be made not later than 
seven (7) days after the publication of 
this notice in the Federal Register. A 
separate service list will be maintained 
by the Secretary for those parties 
authorized to receive business 
proprietary information under a 
protective order. The Secretary will not 
accept any submission by parties 
containing business proprietary 
information without a certificate of 
service indicating that it has been 
served on all parties that are authorized 
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to receive such information under a 
protective order. 


Conference 


The Commission's Director of 
Operations has scheduled a conference 
in connection with these investigations 
for 9:30 a.m. on March 6, 1991, at the 
U.S. International Trade Commission 
Building, 500 E Street SW., Washington, 
DC. Parties wishing to participate in the 
conference should contact Jonathan 
Seiger (202-252-1177) not later than 
’ March 4, 1991, to arrange for their 
appearance. Parties in support of the 
imposition of countervailing or 
antidumping duties in these 
investigations and parties in opposition 
to the imposition of such duties will 
each be collectively allocated one hour 
within which to make an oral 
presentation at the conference. 


Written Submissions 


Any person may submit to the 
Commission on or before March 8, 1991, 
a written brief containing information 
and arguments pertinent to the subject 
matter of the investigations, as provided 
_ in § 207.15 of the Commission’s rules (19 

CFR 207.15). If briefs contain business 
proprietary information, a nonbusiness 
proprietary version is due March 11, 
1991. A signed original and fourteen (14) 
copies of each submission must be filed 
with the Secretary to the Commission in 
accordance with § 201.8 of the rules (19 
CFR 201.8). All written submissions 
except for business proprietary data will 
be available for public inspection during 
regular business hours (8:45 a.m. to 5:15 
p.m.) in the Office of the Secretary to the 
Commission. 

Any information for which business 
proprietary treatment is desired must be 
submitted separately. The envelope and 
all pages of such submissions must be 
clearly labeled “Business Proprietary 
Information.” Business proprietary 
submissions and requests for business 
proprietary treatment must conform 
with the requirements of §§ 201.6 and 
207.7 of the Commission's rules (19 CFR 
201.6 and 207.7). 

Parties which obtain disclosure of 
business proprietary information 
pursuant to § 207.7(a) of the 
Commission’s rules (19 CFR 207.7(a)) 
may comment on such information in 
their written brief, and may also file 
additional written comments on such 
information no later than March 12, 
1991. Such additional comments must be 
limited to comments on business 
proprietary information received in or 
after the written briefs. A nonbusiness 
proprietary version of such additional 

- comments is due March 13, 1991. 


Authority. These tions are b 
conducted under authority of the Tariff Act of 
1930, title VII. This notice is published 
pursuant to § 207.12 of the Commission's 
rules (19 CFR 207.12). 

Issued: February 19, 1991. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 91-4301 Filed 2-21-91; 8:45 am] 
BILLING CODE 7020-02-M 


DEPARTMENT OF JUSTICE 


Lodging of Consent Decree Pursuant 
to the Clean Air Act in United States v. 
Dezer Properties Co. 


In accordance with Department 
Policy, 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that a proposed Consent 
Decree in United States v. Dezer 
Properties Company, Civil Action No. 
90-8287, was lodged, together with the 
complaint, in the United States District 
Court for the Southern District of New 
York on February 6, 1991. The proposed 
Decree, if entered, will resolve the 
liability of the Dezer Properties 
Company under section 113 of the Clean 
Air Act (the “Act”), 42 U.S.C. 7413, for 
alleged violations of section 112 of the 
Act, 42 U.S.C. 7412, and the National 
Emission Standard for Hazardous Air 
Pollutants for asbestos, 40 CFR part 61, 
subpart M, during the renovation of a 
building at 4 West 22nd Street, New 
York, New York in April 1988. 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of publication of this 
notice, written comments relating to the 
proposed Decrees. Comments should be 
addressed to the Assistant Attorney 
General of the Environment and Natural 
Resources Division, United States 
Department of Justice, Washington, DC 
20530, and should refer to United States 
v. Dezer Properties Company, 
Department of Justice No. 90-5-2-1- 
1329. 

The proposed Decree may be 
examined at the office of the United 
States Attorney, One St. Andrews Plaza, 
New York, New York, 10007; at the 
Region II office of the United States 
Environmental Protection Agency, Jacob 
K. Javits Federal Building, 26 Federal 
Plaza, New York, New York 10278; and 
at the Environmental Enforcement 
Section Document Center, 601 
Pennsylvania Ave. NW., Box 1097, 
Washington, DC 20004, 202-347-2072. A 
copy of the proposed consent decree 
may be obtained in person or by mail 
from the Document Center. In requesting 
a copy, please enclose a check in the 
amount of $4.00 (25 cents per page 


reproduction costs) payable to Consent 
Decree Library. 

Richard B. Stewart, 

Assistant Attorney General, Environment & 
Natural Resources Division. 

[FR Doc. 91-4215 Filed 2-22-91; 8:45 am] 
BILLING CODE 4410-01-M 


Lodging of Consent Decree Pursuant 
to Superfund (CERCLA) 


In accordance with Department 
policy, 28 CFR 50.7, notice is hereby 
given that on February 13, 1991, a 
proposed Consent Decree in United 
States v. Sanford Airport Authority was 
lodged with the United States District 
Court for the Middle District of Florida. 
The complaint in this action seeks 
recovery of costs under section 107(a) of 
the Comprehensive Environmental 
Response, Compensation and Liability 
Act, as amended by the Superfund 
Amendments and Reauthorization Act 
of 1986, Public Law 99-499, 42 U.S.C. 
9607(a). This action concerns the 
American Radiochemcal Corporation 
Superfund Site in Sanford, Florida. 

Under the proposed Consent Decree, 
The Sanford Airport Authority will pay 
$246,683.70 to reimburse the Superfund 
for costs incurred by the United States 
in performing certain response actions 
at the American Radiochemcal 
Corporation Superfund Site. The Decree 
reserves the right of the United States to 
recover future response costs and to 
seek injunctive relief from the settling 
defendant. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
concerning the proposed Consent 
Decree. Comments should be addressed 
to the Assistant Attorney General, 
Environment and Natural Resources 
Division, U.S. Department of Justice, 
P.O. Box 7611, Ben Franklin Station, 
Washington, DC, 20044, and should refer 
to United States v. Sanford Airport 
Authority, D.J. Ref. 90-11-3-518. 

The proposed Consent Decree may be 
examined at any of the following offices: 
(1) The Office of the United States 
Attorney for the Middle District of 
Florida, 201 Federal Building, 80 N. 
Hughey, Orlando, Florida 32801 (2) the 
U.S. Environmental Protection Agency, 
Region 4, 345 Courtland Street NE., 
Atlanta, Georgia; and (3) the 
Environmental Enforcement Section, 
Environment & Natural Resources 
Division, U.S. Department of Justice, 
10th & Pennsylvania Avenue NW., 
Washington, DC. Copies of the proposed 
Decree may be‘obtained by mail from 
the Environmental Enforcement Section 
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Document Center, 1333 F St. NW., suite 
600, Washington, DC (telephone: (202) 
347-2072}; Please enclose a check for 
$2.75 ($.25 per page reproduction charge) 
payable to “Consent Decree Library.” 
Richard B. Stewart, 

Assistant Attorney General, Environment & 
Natural Resources Division. 

[FR Doc. 91-4217 Filed 2-21-91; 8:45 am] 
BILLING CODE 4410-01-M 


Consent Decree in Clean Water Act 
Action 


In accordance with Departmental 
Policy, 28 CFR 50.7, notice is hereby 
given that a consent decree in United 
States v. City of Seagoville, Texas and 
the State of Texas, Civil Action No. CA 
3-91-0320-R, was lodged with the 
United States District Court for the 
Northern District of Texas on February 
12, 1991. This Consent Decree concerns 
a Complaint filed by the United States 
against the City of Seagoville pursuant 
to section 309 of the Clean Water Act, 33 
U.S.C. 1319, to require the City of 
Seagoville to comply with the terms of 
its National Pollutant Discharge 
Elimination System permit issued 
pursuant to section 402 of the Clean 
Water Act, 33 U.S.C. 1342. 

The consent decree provides for a 
schedule for the City to come into 
compliance with it NPDES permit and 
sets interim limits on the City’s 
discharges. The decree provides for 
stipulated penalties for failure to meet 
the milestones in the schedule and for 
violations of the interim limits. The 
decree also provides for a payment of 
$30,000 for past violations. 

The Department of Justice will accept 
written comments relating to this 
proposed Consent Decree for thirty (30) 
days from the date of publication of this 
notice. Please address comments to the 
Assistant Attorney General, 
Environment and Natural Resources 
Division, Department of Justice, P.O. 
Box 7611, Ben Franklin Station, 
Washington, DC 20044 and refer to 
United States v. City of Seagoville, 
Texas, DOJ. Ref. No. 90-5—1-1-3252. 

Copies of the proposed Consent 
Decree may be examined at the Office 
of the United States Attorney, Northern 
District of Texas, U.S. Federal Building 
and Courthouse, room 16G28, 1100 
Commerce Street, Dallas, Texas 75242, 
and at the Region 6 Office of the 
Environmental Protection Agency, 1445 
Ross Avenue, Dallas, Texas 75202. The 
proposed Consent Decree may also be 
examined at the Environmental 
Enforcement Section Document Center, 
601 Pennsylvania Avenue Building, NW.., 
Washington, DC 20004, (202) 347-2072. A 


copy of the proposed Consent Decree 
may be obtained in person or may be 
obtained by mail from the 
Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue, NW., Box 1097, Washington. 
DC 20004: When requesting a copy of 
the Consent Decree, please enclose a 
check in the amount of $3.75 (25 cents 
per page reproduction costs) payable to 
the “Consent Decree Library.” 

Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural Resources Division. 

[FR Doc. 91-4218 Filed 2-21-S1; 8:45 am] 
BILLING CODE 4410-01-m 


Lodging of Consent Decree Pursuant 
to the Comprehensive Environmental 
Response, Compensation and Liability 
Act 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on February 14, 1991, a 
proposed Consent Decree in United 
States v. Union Research Co., Inc., et al., 
Civil No. 87-0355 B, was lodged with the 
United States District Court for the 
District of Maine resolving Counts II and 
Ill of the Complaint filed in this matter 
as to defendant Spencer Press, Inc. The 
proposed Consent Decree concerns 
defendant's response to an information 
request sent by the United States 
Environmental Protection Agency, 
pursuant to the Comprehensive 
Environmental Response, Compensation 
and Liability Act, as amended, and the 
Resource Conservation and Recovery 
Act, as amended. 

Under the terms of the Consent 
Decree, defendant will pay the United 
States $15,000 to settle the United 
States’ claim (under Counts II and Ill of 
the Complaint), for injunctive relief and 
penalties. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, DC 20530, and should refer 
to United States v. Union Research Co., 
Inc., D.O.J. Ref. 90-11-2-227. 

The proposed Consent Decree may be 
examined at the Region I Office of the 
Environmental Protection Agency, 1 
Congress Street, Boston, MA. Copies of 
the Consent Decree may be examined at 
the Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue Building, NW., Washington, DC 
20044, (202 347-2072). A copy of the 
proposed Consent Decree may be 
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obtained in person or by mail from. the 
Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue Building, NW., Box 1097, 
Washington, DC 20044, In requesting a 
copy, please refer to the referenced case 
and enclose a check in ihe amont of 
$2.50 (25 cents per page reproduction 
cost) made mayable to Consent Decree. 
Library. 

Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural Resources Division. 

[FR Doc. 91-4216 Filed 2-22-91; 8:45 am] 
BILLING CODE 4410-01-M 


DEPARTMENT OF LABOR 
Office of the Secretary 


Agency Recordkeeping/Reporting 
Requirements Under Review by the 
Office of Management and Budget 
(OMB) 


Background 


The Department of Labor, in carrying 
out its responsibilities under the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), considers comments on the 
reporting and recordkeeping 
requirments that will affect the public. 

List of Recordkeeping/Reporting 
Requirements Under Review: As 
necessary, the Department of Labor will 
publish a list of the Agency 
recordkeeping/reporting requirments 
under review by the Office of 
Management and Budget (OMB) since 
the last list was published. The list wil! 
have all entries grouped into new 
collections, revisions, extensions, or 
reinstatements. The Departmental 
Clearance Officer will, upon request, be 
able to advise members of the public of 
the nature of the particular submission 
they are interested in. 

Each entry may contain the following 
information: 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirments. 

The title of the recordkeeping/ 
reporting requirement. 

The OMB and Agency identification 
numbers, if applicable. 

How often the recordkeeping/ 
reporting requirement is needed. 

Who will be required to or asked to 
report or keep records. 

Whether small businesses or 
organizations are affected. : 
An estimate of the total number of 

hours needed to comply with the 
recordkeeping/ reporting requirments 
and the average hours per respondent. 
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The number of forms in the request for 
approval, if applicable. 

An abstract describing the need for 
and uses of the information collection. 

Comments and Questions: Copies of 
the recordkeeping/reporting 
requirements may be obtained by calling © 
the Departmental Clearance Officer, 
Paul E. Larson, telephone (202) 523-6331. 
Comments and questions about the 
items on this list should be directed to 
Mr. Larson, Office of Information 


ETA 9009, Recordkeeping.... 


ETA 9110, Recordkeeping 
1,091 hours 


The information will be used io assess 
JTPA statewide programs and learn who 
is served by Title II-B summer 
programs. Participant and financial data 
will be used to respond to congressional 
oversight, to prepare budget requests 
and make annual reports to Congress 
per statute. 


Signed at Washington, DC this 19th day of 
February, 1991. 
Paul E. Larson, 
Departmental Clearance Officer. 
[FR Doc. 91-4281 Filed 2-21-91; 8:45 am] 
BILLING CODE 4510-30-M 


Employment and Training 
Administration 


investigations Regarding 
Certifications of Eligibility to Apply for 
Worker Adjustment Assistance 


Petitions have been filed with the 
Secretary of Labor under section 221 (a) 


Petitioner (union/workers/firm) 


Borg Textiles (ILGWU) 
Caraway Manufacturing Corp. 
Custom Glass Ind. (Wkrs) 


Management, U.S. Department of Labor, 
200 Constitution Avenue, NW., room N- 
1301, Washington, DC. 20210. Comments 
should also be sent to the Office of 
Information and Regulatory Affairs, 
Attn: OMB Desk Officer for (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS), Office of Management 
and Budget, room 3208, Washington, DC 
20503 (telephone (202) 395-6880). 

Any member of the public who wants 
to comment on a recordkeeping/ 


of the Trade Act of 1974 (“the Act”) and 
are identified in the appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221 (a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under title HI, 
chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 


APPENDIX 


2/11/91 
02/11/91 
2/11/91 
2/11/91 

| 2/11/91 
2/11/91 


2/11/91 


7401 


reporting requirement which has been . 
submitted to OMB should advise Mr 


Larson of this intent at the earliest 
possible date. 


Extension 


Employment and Training 
Administration. 

JTPA Semiannval and JTPA Summer 
Performance Reports. 

1205-0200; ETA 9009, 9010. 


Assistance, at the address shown below, 
not later than March 4, 1991. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than March 4, 1991. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 200 Constitution Avenue NW., 
Washington, DC 20210. 

Signed at Washington, DC this 11th day of 
February 1991. 

Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 


1/31/91 


01/31/91 


1/28/91 
1/22/91 
1/25/91 
1/29/91 
1/30/91 
1/30/91 
1/09/91 
1/29/91 
1/30/91 
1/31/91 
1/30/91 
1/31/91 
1/30/91 
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[FR DOC. 91-4282-Filed 2-21-91; 8:45 am] 
BILLING CODE 4510-30- 


Pension and Welfare Benefits 
Administration 


[Application No. D-8407, et al.] 


Proposed Exemptions; Los Angeles 
Police Credit Union Pension Plan, et al. 


AGENCY: Pension and Welfare Benefits 
Administration, Labor. 


ACTION: Notice of Proposed Exemptions. 


SUMMARY: This document contains 
notices of pendency before the 
Department of Labor (the Department) 
of proposed exemptions from certain of 
the prohibited transaction restriction of 
the Employee Retirement income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1986 (the 
Code). 


Written Comments and Hearing 
Requests 


All interested persons are invited to 
submit written comments or request for 
a hearing on the pending exemptions, 
unless otherwise stated in the Notice of 
Proposed Exemption, within 45 days 
from the date of publication of this 
Federal Register notice. Comments and 
request for a hearing should state: (1) 
The name, address, and telephone 
number of the person making the 
comment or request, and (2) the nature 
of the person's interest in the exemption 
and the manner in which the person 
would be adversely affected by the 
exemption. A request for a hearing must 
also state the issues to be addressed 
and include a general description of the 
evidence to be presented at the hearing. 
A request for a hearing must also state 


2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/14/91 
2/11/91 


the issues to be addressed and include a 
general description of the evidence to be 
presented at the hearing. 


ADDRESSES: All written comments and 
request for a hearing (at least three 
copies) should be sent to the Pension 
and Welfare Benefits Administration, 
Office of Exemption Determinations, 
room N-5649, U.S. Department of Labor, 
200 Constitution Avenue, NW., 
Washington, DC 20210. Attention: 
Application No. stated in each Notice of 
Proposed Exemption. The applications 
for exemption and the comments 
received will be available for public 
inspection in the Public Documents 
Room of Pension and Welfare Benefits 
Administration, U.S. Department of 
Labor, room N-5507, 200 Constitution 
Avenue, NW., Washington, DC 20210. 


Notice to Interested Persons 


Notice of the proposed exemptions 
will be provided to all interested 
persons in the manner agreed upon by 
the applicant and the Department within 
15 days of the date of publication in the 
Federal Register. Such notice shall 
include a copy of the notice of proposed 
exemption as published in the Federal 
Register and shall inform interested 
persons of their right to comment and to 
request a hearing (where appropriate). 
SUPPLEMENTARY INFORMATION: The 
proposed exemptions were requested in 
applications filed pursuant to section 
408{a) of the Act and/or section 
4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
29 CFR part 2570, subpart B (55 FR 
32836, 32847, August 10, 1990). Effective 
December 31, 1978, section 102 of 
Reorganization Plan No. 4 of 1978 (43 FR 
47713, October 17, 1978) transferred the 
authority of the Secretary of the 
Treasury to issue exemptions of the type 
requested to the Secretary of Labor. 


1/18/91 . 
2/01/91 
1/30/91 
1/25/91 
1/30/91 
1/28/91 
1/27/91 
1/27/91 
1/27/91 
1/31/91 
1/25/91 
1/25/91 
1/25/91 
1/25/91 
1/25/91 
2/01/91 
2/01/91 
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Therefore, these notices of proposed 
exemption are issued solely by the 
Department. 

The applications contain 
representations with regard to the 
proposed exemptions which are 
summarized below. Interested persons 
are referred to the applications on file 
with the Department for a complete 
statement of the facts and 
representations. 


Los Angeles Police Credit Union Pension 
Plan (the Plan) Located in Van Nuys, 
California 

[Application No. D-8407] 

Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted the restrictions of section 406(a), 
406 (b){1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code, shall not apply to (1) The 
proposed cash purchase from the Plan of 
interests (the Interests) in certain real 
estate limited partnerships by the Los 
Angeles Police Credit Union (the 
Employer), the sponsor of the Plan; and 
(2) the proposed assumption by the 
Employer of the Plan's obligations with 
respect to four promissory notes (the 
Notes) related to the Interests; provided 
that the purchase price paid to the Plan 
is no less than the greater of $992,940, 
plus interest at the rate of 9 percent per 
annum effective January 1, 1989, or the 
fair market value of the Interests as of 
the date of sale. 





Summary of Facts and Representations 


1. The Plan is a defined contribution 
pension plan with 58 participants and 
total assets of approximately $754,000 as 
of December 31, 1988, The Employer is a 
credit union organized and operating 
pursuant to the laws and regulations of 
the State of California. The Employer's 
principal place of business is located at 
16150 Sherman Way, Van Nuys, 
California. Investment decisions. on 
behalf of the Plan are made by a 
retirement committee (the Committee) 
appointed by, and comprised of, 
directors of the Employer. 

2. Among the Plan's assets-are the 
Interests, which are interests in seven 
real estate limited partnerships (the 
Failed Partnerships) that have failed 
subsequent to the Plan's investments 
therein. With respect to six of the Failed 
Partnerships, the Plan’s investments 
took the form of purchases of units of 
limited partnership interest (the Units). 
With respect to a seventh Failed 
Partnership, Rodeo Plaza Partners, Ltd. 
(Rodeo Partners), the Plan’s investment 
took the form of loans by the Plan to 
Rodeo Partners in exchange for 
promissory notes issued by Rodeo 
Partners. The Employer describes the 
seven Failed Partnerships, the Plan’s 
holding in each, and the amount of the 
Plan’s capital investment in each as 
follows: 

(a) Auburn/Kansas City Investors, 
Ltd; three Units; capital investment: 
$193,500; 

(b) Cal American Income Property 
Fund VI, Ltd; 25 Units; capital 
investment: $193,500; 

(c) Spokane Land Investors, Ltd.; 3.5 
Units; capital investment: $155,343; 

(d) EPIC Associates, Ltd; two Units; 
capital investment: $24,658; 

(e) Jacksonville/Sarasota Investors, 
Ltd; four Units; capital investment: 
$121,236; 

(f) Redmond Industrial Part, Ltd; three 
Units; capital investment: $135,225; and 

(g) Rodeo Partners: (1) On July 6, 1982 
and August 30, 1982 the Plan transferred 
$15,000 and $35,000, respectively, in cash 
to Rodeo Partners and received in 
exchange “participating” promissory 
notes in those same amounts executed 
by Rodeo Partners on those same dates. 
The Employer represents that because 
the terms of the “participating” notes 
provide that payment of principal and 
interest thereunder is dependent upon 
the availability of cash and because 
holders of the “participating” notes are 
promised a percentage share of gain on 
any sale or disposition of Rodeo 
Partners assets, the participating notes 
are equivalent to units of limited 
partnership interest and have been so 


treated by professional appraisers’ . 
examining the Plan for valuation 
purposes. 

(2) On May 17, 1985 the Plan made 
additional cash investments of $8,750 
and $3,750 in Rodeo Partners and 
received in exchange promissory notes 
executed that date by Rodeo Partners in 
the total principal amount of $12,500. 
The Employer represents that payment 
of principal and interest on these 
promissory notes, by their terms, 
purported to be senior to the previously- 
issued “participating” notes. The 
Employer represents that under similar 
terms, but without taking back 
additional promissory notes, the Plan 
made additional cash advances to 
Rodeo Partners in the amounts of $3,125 
on September 19, 1986-and $50,000 on 
December 12, 1986. 

3. In addition to and in conjunction 
with the aforementioned investments of 
cash assets in the Interests, the 
Committee also committed the Plan to 
additional, subsequent investments of 
cash in four of the Failed Partnerships. 
The Employer represents that the 
Committee made these commitments 
pursuant to the terms of the applicable 
subscription agreements and limited 
partnership agreements and these 
commitments took the form of 
promissory notes (the Notes) obligating 
the Plan to make specified cash 
advances to the following four Failed 
Partnerships over designated periods of 
time: 

(a) Auburn/Kansas City Investors, 


Ltd.; 

(b) Jacksonville/Sarasota Land 
Investors, Ltd.; 

(c) Redmond Industrial Park, Ltd.; and 

(d) Spokane Land Investors, Ltd. 
As of December 31, 1988 the Plan’s 
remaining obligations under the Notes 
totalled $241,405. The Employer 
represents that the Plan’s remaining 
obligations under the Notes have not 
been legally excused, dismissed or 
discharged even though one of the four 
Failed Partnerships no longer exists as 
an entity and the remaining three are in 
bankruptcy proceedings. The Employer 
states that no active efforts have been 
made to enforce the Plan’s obligations 
under the Notes since the Plan’s last 
payments thereunder in December 1988 
and that the enforceability of the Notes, 
as a practical matter, is questionable 
even though the Plan remains legally 
obligated. The Employer represents that 
the indefinite nature of the Plan’s 
remaining obligations under the Notes is 
fully known to the Employer and serves 
as additional motivation to include the 
assumption of all remaining Plan 
obligations under the Notes in the 
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Employer’s proposal to make the P!>p 
whole for all losses relatingto 
investments in the Failed Partnerships. 

4. In a valuation of all Plan assets as 
of December 31, 1988, by the valuation 
services division of the accounting firm 
of Touche Ross, Inc. in Los Angeles. 
California (Touche Ross), it was 
determined by Touche Ross that all of 
the Interests had become worthless and 
without any renderable fair market 
values as of that date. 

The Committee invested in the 
Interests on behalf of the Plan between 
January 1, 1980 and December 31, 1987. 
During a ten year period, commencing in 
1979, the Committee invested 90 percent 
to 100 percent of the Plan’s assets in 
approximately 21 real estate limited 
partnerships. The Employer represents 
that the Committee’s investments in and 
commitments relating to the Interests 
resulted from the Committee's reliance 
on advice rendered by an investment 
consultant, Louis W. Moreland, Jr. 
(Moreland) pursuant to Moreland’s 
claims of expertise in the area of 
investments for plans covered by the 
Act. 

5. The Committee’s investments of 
Plan assets in real estate limited 
partnerships upon Moreland’s advice, 
including the investments in the 
Interests, have been the subject of civil 
litigation (the Litigation) and an ongoing 
investigation by the Los Angeles Office 
(the Area Office) of the Department's 
Pension and Welfare Benefits 
Administration. As a result of its 
investigation, the Area Office 
determined, among other things, that the 
concentration of Pian asseis in real 
estate limited partnership interests 
resulting from reliance on Moreland’s 
advice constituted a violation of section 
404(a)(1) (A), (B) and (C) of the Act.! By 
letter dated October 19, 1989, the Area 
Office notified the Committee members 
that they would remain in violation of 
the Act until such time as the losses 
resulting from the limited partnership 
investments were restored to the Plan. 
The Litigation consists of a class action 
lawsuit filed on February 3, 1989 in U.S. 
District Court for the Central District of 
California (the District Court) on behalf 
of the participants and beneficiaries of 
the Plan. The lawsuit alleges breaches of 
fiduciary duties by Moreland, the 
Committee and the Employer in the 
investments of Plan assets in the 
Interests (Case No. 89-0689). In the 
Litigation, the representatives of the 


1 These provisions of the Act require, among 
other things, that the fiduciaries of a plan shall 
diversify investments of the plan so as to minimize 
the risk of large losses. 
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class seek to recover damages for losses 
to the Plan resulting from the 
investments in the Interests. 

6. The Employer proposes to restore to 
the Plan the losses related to the 
investments in the Interests by 
purchasing the Interests from the Plan 
and assuming the Plan's obligations 
under the Notes. An exemption is 
requested to enable the Employer to 
proceed with such transactions under 
the terms and conditions described 
herein. The parties to the Litigation have 
filed with the District Court an 
agreement in settlement of the Litigation 
(the Settlement) which provides for the 
Employer to purchase the Interests from 
the Plan and to assume the Notes.” The 
Settlement requires the Employer to pay 
the Plan $992,940 plus interest of nine 
percent per annum from January 1, 1989 
through the date of payment in exchange 
for the Interests. The Employer proposes 
to pay the Plan cash in that amount for 
the Interests and to assume all 
obligations as payor under the Notes. 
The Settlement provides that this cash. 
purchase price for the Interests was 
determined by Touche Ross to be the 
amount required to compensate the Plan 
for the losses caused by the investments 
in the Interests. William T. Johnson 
(Johnson), an employee benefit 
consultant with the firm of Deliotte and 
Touche, successor to Touche Ross, 
represents that the calculation of the 
Plan's losses relating to the Interests 
involved the subtraction of actual Plan 
assets from an estimate of total assets 
which should have been in the Plan, 
employing an assumption of nine 
percent annual return. Johnson 
represents that given the uncertainties 
of actual investment returns over time, 
the methodology employed was fair and 
equitable. 

6. In summary, the applicant 
represents that the criteria of section 
408{a) of the Act are satisfied in the 
proposed transaction for the following 
reasons: 

(1) The Plan will receive cash, plus 
interest from January 1, 1989, for the 
Interests, which Touche Ross 
determined to be without value as of 
December 31, 1988; 

(2) The transaction will enable the 
Plan to recover losses caused by 
investments in the Interests; 


® The Employer represents that the Department's 
class exemption relating to judicial orders, PTE 79- 
15 (44 FR 26879, May 8, 1979}, does not apply to the 
proposed transaction because neither the 
Department nor the Internal Revenue Service is a 
party to the Litigation. Thus; the prohibited 
transaction arising as a result of the settlement does 
not fall within the scope of PTE 79-15 and an 
individual administrative exemption is required. 


(3) The Plan will divest itself of the 
liabilities represented by the Notes and 
thereby prevent further losses 
associated with the Interests; and 

(4) The transaction will facilitate 
compliance with the Settlement and 
completion of the Litigation. 

For further information contact: 
Ronald Willett of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


Fox Lumber Sales, Inc. Profit Sharing 
Plan (the Plan) Located in Hamilton, 
Montana 


(Application No. D-8429) 
Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted, the restrictions of sections 
406(a) and 406(b) (1) and (2) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1){A) 
through (E) of the Code, shall not apply 
to the sale of certain real property (the 
Property) by the Plan to Thomas L. Fox 
(Fox), a party in interest with respect to 
the Plan, and the assumption by Fox of 
the existing amount due by the Plan on a 
contract for deed on the Property, 
provided the Plan receives no less than 
the greater of $814,600 or the fair market 
value of the Property at the time of sale. 


Summary of Facts and Representations 


1. Fox Lumber Sales, Inc. (the 
Employer) is a lumber brokerage firm. 
Fox is the sole shareholder as well as a 
director and employee of the Employer, 
and has investment authority over the 
assets of the Plan. The Plan is a profit 
sharing plan which had approximately 
19 participants and total assets of 
$1,195,853 as of July 31, 1990. As of that 
date, the assets in the individual 
account of Fox totaled $663,993. 

2. The Property, which is owned by 
the Plan as a whole, consists of 
approximately 637 acres of ranch 
property located in Western Montana. 
The Property is comprised of two 
contiguous parcels: Parcel 1 containing 
515 acres and Parcel 2 with 122 acres. 
The Property was acquired in various 
purchases (and an exchange, as 
discussed below) made during 1985 and 
1989 from persons who are unrelated to 
the Plan and the Employer. Certain debt 
owing to unrelated persons was incurred 
in relation to these purchases. The 
Property contains various 
improvements, including two houses, 
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garages, sheds for shop and equipment 
purposes, and a bunkhouse. These 
improvements existed on the Property 
prior to its acquisition by the Plan, and 
the Plan paid no expenses in placing any 
additional improvements on the 
Property. The applicant represents that. 
the Property has not been used by any 
party in interest with respect to the Plan 
at any time since its acquisition. The 
applicant represents also that the total 
cost to the Plan of acquiring and holding 
the Property was $619,966. The Property 
has produced only a nominal amount of 
income for the Plan.® 

3. The Plan obtained an appraisal on 
the Property from Larry T. Lund (Lund), 
a realtor and real estate appraiser 
located in Hamilton, Montana. The 
applicant represents that Lund is 
independent of the Plan and the 
Employer. Utilizing the market data 
approach to value for the land and the 
cost approach for the improvements, 
Lund estimated that the fair market 
value of the Property was approximately 
$814,600 as of August 6, 1990. 

4. The applicant represents that the 
Plan has tried without success for five 
years to market the Property. During this 
time, in order to consolidate the real 
estate holdings of the Plan into one 
contiguous parcel which was expected 
to be more salable, the Plan entered into 
a tax-free exchange with an unrelated 
party in April 1989, whereby the Plan . 
exchanged a separate, noncontiguous 
parcel of agricultural property for an 
adjoining ranch property. Subsequently, 
continuing efforts to sell the Property 
proved unsuccessful. Jim Mildenberger, 
a real estate broker in Hamilton, 
Montana, who is unrelated to the Plan 
and the Employer, stated ina letter — 
dated June 12, 1990, that he has tried to 
expose the Property to as broad a 
market for resale as possible but has 
been unable to put any legitimate 
purchase offers together. 

5. Accordingly, the Plan proposes tu 
sell the Property to Fox. Fox will pay no 
less than the greater of $814,600 or fair 
market value for the Property at the time 
of saie, based on an updated 
independent appraisal. Under the terms 
of the proposed purchase agreement. 
Fox will assume the balance, which 
equaled $97,395 as of July 31, 1990, due 
on an existing contract for deed on the 
Property and will pay the remainder of 
the purchase price in cash. The Plan will 
pay no fees, commissions or closing 
costs in regard to the sale. The applicant 


resses no opinion as to 


partment exp! 
_ whether Plan fiduciaries violated any of the 
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of the Act in acquiring and holding the 





represents that the proposed sale will 
allow the Plan to significantly diversify 
its investment portfolio and to increase 
the rate of return on that portfolio. 

6. In summary, the applicant 
represents that the proposed transaction 
will satisfy the statutory criteria of 
section 408(a) of the Act because: 

(1) The fair market value of the 
Property will be established by a real 
estate appraiser who is independent of 
the Plan and the Employer; 

(2) Fox will pay no less than the 
greater of $814,600 or the current fair 
market value for the Property at the time 
of sale; hi 

(3) Fox will assume the balance of the 
existing debt of the Plan on the Property 
and will pay cash for the remainder of 
the purchase price; 

(4) The Plan will pay no fees or 
commissions in regard to the sale; and 

(5) The sale will enhance the liquidity 
and diversification of the assets of the 
Plan. 

For further information contact: Paul 
Kelty of the Department, telephone (202) 
523-8194. (This is not a toll-free 
number.) 


Smith Barney, Harris Upham and | 
Company Incorporated (Smith Barney) 
Located in New York, NY 


[Application No. D-8608] 
Proposed Exemption 
I. Transactions 


A. Effective November 1, 1985, the 
restrictions of sections 406(a) and 407(a) 
of the Act and the taxes imposed by 
section 4975(a) and (b) of the Code by 
reason of section 4975(c)(1) (A) through 
(D) of the Code shall not apply to the 
following transactions involving trusts 
and certificates evidencing interests 
therein: 

(1) The direct or indirect sale, 
exchange or transfer of certificates in 
the initial issuance of certificates 
between the sponsor or underwriter and 
an employee benefit plan when the 
sponsor, servicer, trustee or insurer of a 
trust, the underwriter of the certificates 
representing an interest in the trust, or 
an obligor is a party in interest with 
respect to such plan; 

(2) The direct or indirect acquisition 
or disposition of certificates by a plan in 
‘ the secondary ‘market for such 
certificates; and 

(3) The continued holding of 
certificates acquired by a plan pursuant 
to subsection I.A.(1) or (2). 

Notwithstanding the foregoing, section 
LA. does not provide an exemption from 
the restrictions of sections 406(a)(1)(E), 
406(a)(2).and 407 of the Act for the 


acquisition or holding of a Certificate‘on’ 


behalf of an Excluded Plan by any 
person who has discretionary authority 
or renders investment advice with 
respect to the assets of that Excluded 
Plan.* 

B. Effective November 1, 1985, the 
restrictions of sections 406(b)(1) and 
406(b)(2) of the Act and the taxes 
imposed by section 4975(a) and (b) of 
the Code by reason of section 
4975(c)(1)(E) of the Code shall not apply 
to: 

(1) The direct or indirect sale, 
exchange or transfer of certificates in 
the initial issuance of certificates 
between the sponsor or underwriter and 
a plan when the person who has 
discretionary authority or renders 
investment advice with respect to the 
investment of plan assets in the 
certificates is (a) an obligor with respect 
to 5 percent or less of the fair market 
value of cbligations or receivables 
contained in the trust, or (b) an affiliate 
of a person described in (a); if: 

(i) The plan is not an Excluded Plan; 

(ii) solely in the case of an acquisition 
of certificates in connection with the 
initial issuance of the certificates, at 
least 50 percent of each class of 
certificates in which plans have 
invested is acquired by persons 
independent of the members of the _ 
Restricted Group and at least 50 percent 
of the aggregate interest in the trust is 
acquired by persons independent of the 
Restricted Group; 

(iii) A plan’s investment in each class 
of certificates does not exceed 25 
percent of all of the certificates of that 
class outstanding at the time of the 
acquisition; and 

(iv) Immediately after the acquisition 
of the certificates, no more than 25 
percent of the assets of a plan with 
respect to which the person has 
discretionary authority or renders 
investment advice are invested in 
certificates representing an interest in a 


_ trust containing assets sold or serviced 


by the same entity.5 For purposes of this 


* Section 1A. provides no relief from sections 
406(a)(1)(E), 406(a)(2) and 407 for any person 
rendering investment advice to an Excluded Plan 
within the meaning of section 3{21)({A){ii) and 
regulation 29 CFR 2510.3-21(c). 

’ 8 For purposes of this exemption, each plan 
participating in a commingled fund (such as a bank 
collective trust fund or insurance company pooled 
separate account) shall be considered to own the 
same proportionate undivided interest in each asset 
of the commingled fund as its proportionate interest 
in the total assets of the commingled fund as 
calculated on the most recent preceding valuation 
date of the fund. «© : Ete tot 
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paragraph B.(1)(iv) only, an entity will 
not be considered to service assets 
contained in a trust if it is merely a 
subservicer of that trust; 

(2) The direct or indirect acquisition 
or disposition of certificates by a plan in 
the secondary market for such 
certificates, provided that the conditions 
set forth in paragraphs B.(1) (i), (iii) and 
(iv) are met; and 

(3) The continued holding of 
certificates acquired by a plan pursuant 
to subsection I.B.(1) or (2). 

C. Effective November 1, 1985, the 
restrictions of sections 406(a), 406{b) and 
407(a) of the Act, and the taxes imposed 
by section 4975(a) and (b) of the Code 
by reason of section 4975(c) of the Code, 
shall not apply to transactions in 
connection with the servicing, 
management and operation of a trust; 
provided: 

(1) Such transactions are carried out 
in accordance with the terms of a 
binding pooling and servicing 
arrangement; and 

(2) The pooling and servicing 
agreement is provided to, or described 
in all material respects in the prospectus 
or private placement memorandum 
provided to, investing plans before they 
purchase certificates issued by the 
trust.® 

Notwithstanding the foregoing, section 
1.C. does not provide an exemption from 
the restrictions of section 406(b) of the 
Act or from the taxes imposed by reason 
of section 4975(c) of the Code for the 
receipt of a fee by a servicer of the trust 
from a-person other than the trustee or 
sponsor, unless such fee constitutes a 
“qualified administrative fee” as defined 
in section IILS. 

D. Effective November 1, 1985, the 
restrictions of sections 406(a) and 407(a) 
of the Act, and the taxes imposed by 
sections 4975(a) and (b) of the Code by 
reason of sections 4975(c)(1) (A) through 
(D) of the Code, shall not apply to any 
transactions to which those restrictions 
or taxes would otherwise apply merely 
because a person is deemed to be a 
party in interest or disqualified person 
(including a fiduciary) with respect to a 
plan by virtue of providing services to 
the plan (or by virtue of having a 
relationship to such service provider 
described in section 3(14) (F), (G), (H) or 


© In the case of a private placement 
memorandum, such memorandum must contain 
substantially the same information that would be 
disclosed in a prospectus if the offering of the 
certificates were made in a registered public 
offering under the Securities Act of 1933. In the 
Department's view, the private placement 
memorandum must.contain sufficient information to 
permit plan fiduciaries to make informed investment 
decisions. 
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(I) of the Act or section 4975{e}(2) (F), 
(CG), (H) or (1) of the Code), solely 
because of the plan’s ownership of 
certificates. 


II. General Conditions 


A. The relief provided under part I is 
available only if the following 
conditions are met: 

(1) The acquisition of certificates by a 
plan is on terms (including the 
certificate price) that are at least as 
favorable to the plan as they would be 
in an arm's length transaction with an 
unrelated party; 

(2) The rights and interests evidenced 
by the certificates are not subordinated 
to the rights and interests evidenced by 
other certificates of the same trust; 

(3) The certificates acquired by the 
plan have received a rating at the time 
of such acquisition that is in one of the 
three highest generic rating categories 
from either Standard & Poor's 
Corporation (S&P’s}, Moody's Investors 
Service, Inc. (Moody's), Duff & Phelps 
Inc. (D&P) or Fitch Investors Service, 
Inc. (Fitch); 

(4) The trustee is not an affiliate of 
any member of the Restricted Group. 
However, the trustee shall not be 
considered to be an affiliate of a 
servicer solely because the trustee has 
succeeded to the rights and 
responsibilities of the servicer pursuant 
to the terms of a pooling and servicing 
agreement providing for such succession 
upon the occurrence of one or more 
events of default by the servicer; 

(5) The sum of all payments made to 
and retained by the underwriters in 
connection with the distribution or 
placement of certificates represents not 
more than reasonable compensation for 
underwriting or placing the certificates; 
the sum of all payments made to and 
retained by the sponsor pursuant to the 
assignment of obligations (or interests 
therein) to the trust represents not more 
than the fair market value of such 
obligations (or interests); and the sum of 
all payments made to and retained by 
the servicer represents not more than 
reasonable compensation for the 
servicer’s services under the pooling and 
servicing agreement and reimbursement 
of the servicer’s reasonable expenses in 
connection therewith; and 

(6) The plan investing in such 
certificates is an “accredited investor” 
as defined in Rule 501(a)(1) of 
Regulation D of the Securities and 
Exchange Commission under the 
Securities Act of 1933. 

B. Neither any underwriter, sponsor, 
trustee, servicer, insurer, or any obligor, 
unless it or any of its affiliates has 
discretionary authority or renders 
investment advice with respect to the 


plan assets used by a plan to acquire 
certificates, shall be denied the relief 
provided under Part I, if the provision of 
subsection I1.A.(6) above is not satisfied 
with respect to acquisition or holding by 
a plan of such certificates, provided that 
(1) such condition is disclosed in the 
prospectus or private placement 
memorandum; and (2) in the case of a 
private placement of certificates, the 
trustee obtains a representation from 
each initial purchaser which is a plan 
that it is in compliance with such 
condition, and obtains a covenant from 
each initial purchaser to the effect that, 
80 long as such initia) purchaser (or any 
transferee of such initial purchaser's 
certificates) is required to obtain from 
its transferee a representation regarding 
compliance with the Securities Act of . 
1933, any such transferees will be 
required to make a written 
representation regarding compliance 
with the condition set forth in 
subsection I1.A.(6) above. 


Ill. Definitions 


For purposes of this exemption: 

A. “Certificate” means: 

(1) A certificate— 

(a) That represents a beneficial 
ownership interest in the assets of a 
trust; and 

(b) That entitles the holder to pass- 
through payments of principal, interest, 
and/or other payments made with 
respect to the assets of such trust; or 

(2) A certificate denominated as a 
debt instrument— 

(a) That represents an interest in a 
Real Estate Mortgage Investment 
Conduit (REMIC) within the meaning of 
section 860D(a) of the Internal Revenue 
Code of 1986; and 

(b) That is issued by and is an 
obligation of a trust; 
with respect to certificates defined in (1) 
and (2) for which Smith Barney or any of 
its affiliates is either (i) the sole 
underwriter or the manager or co- 
manager of the underwriting syndicate, 
or (ii) a selling or placement agent. 

For purposes of this exemption, 
references to “certificates representing 
an interest in a trust” include 
certificates denominated as debt which 
are issued by a trust. 

B. “Trust” means an investment pool, 
the corpus of which is held in trust and 
consists solely of: 

(1) Either 

(a) Secured consumer receivables that 
bear interest or are purchased at a 
discount (including, but not limited to, 
home equity loans and obligations 
secured by shares issued by a 
cooperative housing association); 

(b} Secured credit instruments that 
bear interest or are purchased at a 
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discount in transactions by or between 
business entities (including, but not 
limited to, qualified equipment notes 
secured by leases, as defined in section 
IIl.T); 

(c) Obligations that bear interest or 
are purchased at a discount and which 
are secured by single-family residential, 
multi-family residential and commercia' 
real property, (including obligations 
secured by leasehold interests on 
commercial real property); 

(d) Obligations that bear interest or 
are purchased at a discount and which 
are secured by motor vehicles or 
equipment, or qualified motor vehicle 
leases (as defined in section III.U); 

(e) “Guaranteed governmental 
mortgage pool certificates,” as defined 
in 29 CFR 2510.3-101(i)(2); 

(f) Fractional undivided interests in 
any of the obligations described in 
clauses {a)-{e) of this section B.(1); 

(2) Property which had secured any of 
the obligations described in subsection 
B.(1); , 

(3) Undistributed cash or temporary 
investments made therewith maturing 
no later than the next date on which 
distributions are to be made to 
certificateholders; and 

(4) Rights of the trustee under the 
pooling and servicing agreement, and 
rights under any insurance policies, 
third-party guarantees, contracts of 
suretyship and other credit support 
arrangements with respect to any 
obligations described in subsection 
B.(1). 

Notwithstanding the foregoing, the . 
term “trust” does not include any 
investment pool unless: (i) The 
investment pool consists only of assets 
of the type which have been included in 
other investment pools, (ii) certificates 
evidencing interests in such other 
investment pools have been rated in one 
of the three highest generic rating 
categories by S&P’s, Moody’s, D&P, or 
Fitch for at least one year prior to the 
plan’s acquisition of certificates 
pursuant to this exemption, and (iii) 
certificates evidencing interests in such 
other investment pools have been 
purchased by investors other than plans 
for at least one year prior to the plan’s 
acquisition of certificates pursuant to 
this exemption. 

C. “Underwriter” means: 

(1) Smith Barney; 

(2) Any person directly or indirectly, 
through one or more intermediaries, 
controlling, controlled by or under 
common control with Smith Barney; or 

(3) Any member of an underwriting 
syndicate or selling group of which 
Smith Barney or a person described in 
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(2) is a manager or co-manager with 
respect to the certificates. 

D. “Sponsor” means the entity that 
organizes a trust by depositing 
obligations therein in exchange for 
certificates. 

E. “Master Servicer” means the entity 
that is a party to the pooling and 
servicing agreement relating to trust 
assets and is fully responsible for 
servicing, directly or through 
subservicers, the assets of the trust. 

F. “Subservicer” means an entity 
which, under the supervision of and on 
behalf of the master servicer, services 
loans contained in the trust, but is not a 
party to the pooling and servi 
agreement. 

G. “Servicer” means any entity which 
services loans contained in the trust, 
including the master servicer and any 
sub-servicer. 
_ _H. “Trustee” means the trustee of the 

trust, and in the case of certificates 
which are denominated as debt 
instruments, also means the trustee of 
the indenture trust. 

IL. “Insurer” means the insurer or 
guarantor of, or provider of other credit 
support for, a trust. 

Notwithstanding the foregoing, a 
person is not an insurer solely because 
it holds securities representing an 
interest in a trust which are of a class 
subordinated to certificates representing 
an interest in the same trust. 

J. “Obligor” means any person, other 
than the insurer, that is obligated to 
make payments with respect to any 
obligation or receivable included in the 
trust. Where a trust contains qualified 
motor vehicle leases or qualified 
equipment notes secured by leases, 
“obligor” shall also include any owner 
of property subject to any lease included 
in the trust, or subject to any lease 
securing an obligation included in the 
trust. 

K. “Excluded Plan” means any plan 
with respect to which any member of 
the Restricted Group is a “plan sponsor” 
within the meaning of section 3(16)(B) of 
the Act. 

L. “Restricted Group” with respect to 
a class of certificates means: 

(1) Each underwriter; 

(2) Each insurer; 

(3) The sponsor; 

(4) The trustee; 

(5) Each servicer: 

(6) Any obligor with respect to 
obligations or receivables included in 
the trust constituting more than 5 
percent of the aggregate unamortized 
principal balance of the assets in the 
trust, determined on the date of the 
initial issuance of certificates by the 
trust; or 


(7) Any affiliate of a person described 
in (1}+{6) above. 

M. “Affiliate” of another person 
includes: 

(1) Any person directly or indirectly, 
through one or more intermediaries, 
controlling, controlled by, or under 
common control with such other person; 

(2) Any officer, director, partner, 
employee, relative (as defined in section 
3(15) of the Act), a brother, a sister, or a 
spouse of a brother or sister of such 
other person; and 

(3) Any corporation or partnership of 
which such other person is an officer, 
director or partner. 

N. “Control” means the power to 
exercise a controlling influence over the 
management or policies of a person 
other than an individual. 

O. A person will be “independent” of 
another person only if: 

(1) Such person is not an affiliate of 
that other person; and 

(2) The other person, or an affiliate 
thereof, is not a fiduciary who has 
investment management authority or 
renders investment advice with respect 
to any assets of such person. 

P. “Sale” includes the entrance into a 
forward delivery commitment (as 
defined in section Q below), provided: 

(1) The terms of the forward delivery 
commitment (including any fee paid to 
the investing plan) are no less favorable 
to the plan than they would be in an 
arm's length transaction with an 
unrelated party; 

(2) The prospectus or private 
placement memorandum is provided to 
an investing plan prior to the time the 
plan enters into the forward delivery 
commitment; and 

(3) At the time of the delivery, all 
conditions of this exemption applicable 
to sales are met. 

Q. “Forward delivery commitment” 
means a contract for the purchase or 
sale of one or more certificates to be 
delivered at an agreed future settlement 
date. The term includes both mandatory 
contracts (which contemplate obligatory 
delivery and acceptance of the 
certificates) and optional contracts 
(which give one party the right but not 
the obligation to deliver certificates to, 
or demand delivery of certificate from, 
the other party). 

R. “Reasonable compensation” has 
the same meaning as that term is 
defined in 29 CFR 2550.408c-2. 

S. “Qualified Administrative Fee” 
means a fee which meets the following 
criteria: 

(1) The fee is triggered by an act or 
failure to act by the obligor other than 
the normal timely payment of amounts 
owing in respect of the obligations; 
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(2) The servicer may not charge the 
fee absent the act or failure to act 
referred to in (1); 

(3) The ability to charge the fee, the 
circumstances in which the fee may be 
charged, and an explanation of how the 
fee is calculated are set forth in the 
pooling and servicing agreement; and 

(4) The amount paid to investors in 
the trust will not be reduced by the 
amount of any such fee waived by the 
servicer. 

T. “Qualified Equipment Note Secured 
By A Lease” means an equipment note: 

(a) Which is secured by equipment 
which is leased; 

(b) Which is secured by the obligation 
of the lessee to pay rent under the 
equipment lease; and 

(c) With respect to which the trust's 
security interest in the equipment is at 
least as protective of the rights of the 
trust as the trust would have if the 
equipment note were secured only by 
the equipment and not the lease. 

U. “Qualified Motor Vehicle Lease” 
means a lease of a motor vehicle where: 

(a) The trust holds a security interest 
in the lease; 

(b) The trust holds a security interest 
in the leased motor vehicle; and 

(c) The trust’s security interest in the 
leased motor vehicle is at least as 
protective of the trust's rights as the 
trust would receive under a motor 
vehicle installment loan contract. 

V. “Pooling and Servicing Agreement” 
means the agreement or agreements 
among a sponsor, a servicer and the 
trustee establishing a trust. In the case 
of certificates which are denominated as 
debt instruments, “Pooling and Servicing 
Agreement” also includes the indenture 
entered into by the trustee of the trust 
issuing such certificates and the 
indenture trustee. 

Effective Date: This exemption, if 
granted, will be effective for 
transactions occurring on or after 
November 1, 1985. 


Summary of Facts and Representations 


1. Smith Barney, which is incorporated 
in the State of Delaware, is a direct, 
wholly-owned subsidiary of Smith 
Barney Inc. Smith Barney is an 
international financial services company 
that is involved in securities and 
commodities brokerage, investment 
banking, insurance brokerage and 
investment advisory services. The firm 
has extensive experience in 
underwriting and trading mortgage- 
backed and asset-backed securities such 
as the certificates that are described 
herein. Smith Barney maintains it 
principal executive offices at 1345 
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Avenue of the Americas, New York, 
New York, 


Trust Assets 


2. Smith Barney seeks exemptive relief 
to permit plans to invest in pass-through 
certificates representing undivided 
interests in the following categories of 
trusts: (1) single and multi-family 
residential or commercial mortgage 
investment trusts;’ (2) motor vehicle 
receivable investment trusts; (3) 
consumer or commercial receivables 
investment trusts; and (4) guaranteed 
governmental mortgage pool certificate 
investment trusts.® 


3. Commercial mortgage investment 
trusts may include mortgages on ground 
leases of real property. Commercial 
mortgages are frequently secured by 
ground leases on the underlying 
property, rather than by fee simple 
interests. The separation of the fee 
simple interest and the ground lease 
interest is generally done for tax 
reasons. Properly structured, the pledge 
of the ground lease to secure a mortgage 
provides a lender with the same level of 
security as would be provided by a 
pledge of the related fee simple interest. 
The terms of the ground leases pledged 
to secure leasehold mortgages will in all 
cases be at least ten years longer than 
the term of such mortgages.® 


7 The Department notes that Prohibited 
Transaction Exemption (PTE) 83-1.(48 FR 895, 
January 7, 1983), a class exemption for mortgage 
pool investment trusts, would generally apply to 
trusts containing single-family residentia! 
mortgages, provided that the applicable conditions 
of PTE 83-1 are met. Smith Barney requests relief 
for single-family residential mortgages in this 
exemption because it would prefer one exemption 
for all trusts of similar structure. However, Smith 
Barney has stated that it may still avail itself of the 
exemptive relief provided by PTE 83-1. 

® Guaranteed governmental mortgage pool 
certificates are mortgage-backed securities with 
respect to which interest and principal payable is 
guaranteed by the Government National Mortgage 
Association (GNMA), the Federal Home Loan 
Mortgage Corporation (FHLMC), or the Federal 
National Mortgage Association (FNMA). The 
Department's regulation relating to the definition of 
plan assets (29 CFR 2510.3-101(i)) provides that 
where a plan acquires a guaranteed governmental 
mortgage pool certificate, the plan's assets include 
the certificate and all of its rights with respect to 
such certificate under applicable law, but do not, 
solely by reason of the plan’s holding of such 
certificate, include any of the mortgages underlying 
such certificate. The applicant is requesting 
exemptive relief for trusts containing guaranteed 
governmental mortgage pool certificates because 
the certificates in the trusts are plan assets. 

* Trust assets may also include obligations that 
are secured by leasehold interests on residential 
real property. See PTE 90-32, involving Prudential- 
Bache Securities, Inc. (55 FR 23147, June 6, 1990) at 
23159. ; 


Trust Structure 


4. Each trust is established under a 
pooling and servicing agreement among 
a sponsor, a servicer and a trustee. The 
sponsor or servicer of a trust selects 
assets to be included in the trust. These 
assets are receivables which may have 
been originated by a sponsor or servicer 
of the trust, an affiliate of the sponsor or 
servicer, or by an unrelated lender and 
subsequently acquired by the trust 
sponsor or servicer. 

On or prior to the closing date, the 
sponsor acquires legal title to all assets 
selected for the trust, establishes the 
trust and designates an independent 
entity as trustee. On the closing date, 
the sponsor conveys to the trust legal 
title to the assets, and the trustee issues 
certificates representing fractional 
undivided interests in the trust assets. 
Smith Barney, alone or together with 
other broker-dealers, acts as 
underwriter or placement agent with 
respect to the sale of the certificates. 
The majority of the public offerings of 
certificates made to date. have been 
underwritten on a firm commitment 
basis. In addition, Smith Barney has 
privately placed certificates on both a 
firm commitment and an agency basis. 
Smith Barney may also act as the lead 
underwriter for a syndicate of securities 
underwriters. 

Certificateholders are entitled to 
receive monthly, quarterly or semi- 
annual installments of principal and/or 
interest, or lease payments due on the 
receivables, adjusted, in the case of 
payments of interest, to a specified 
rate—the pass-through rate—which may 
be fixed or variable. 

When installments or payments are 
made on a semi-annual basis, funds are 
not permitted to be commingled with the 
servicer’s assets for longer than would 
be permitted for a monthly-pay security. 
A segregated account is established in 
the name of the trustee (on behalf of 
certificateholders) to hold funds 
received between distribution dates. 
The account is under the sole control of 
the trustee, who invests the account's 
assets in short-term securities which 
have received a rating comparable to 
the rating assigned to the certificates. In 
some cases, the servicer may be 
permitted to make a single deposit into 
the account once a month. When the 
servicer makes such monthly deposits, 
payments received from obligors by the 
servicer may be commingled with the 
servicer’s assets during the month prior 
to deposit. In no event will the period of 
time between receipt of funds by the 
servicer and deposit of these funds in a 
segregated account exceed one month. 
Furthermore, in those ‘cases where 
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- distributions are made semi-annually, 


the servicer will furnish a report on the 
operation of the trust to the trustee on a 
monthly basis. At or about the time this 
report is delivered to the trustee, it will 
be made available to certificateholders 
and delivered to or made available to 
each rating agency that has rated the . 
certificates. 

5. Some of the certificates will be 
multi-class certificates. Smith Barney _ 
requests exemptive relief for two types 
of multi-class certificates: “strip” 
certificates and “fast-pay/ slow-pay” 
certificates. Strip certificates are a type 
of security in which the stream of 
interest payments on receivables is split 
from the flow of principal payments and 
separate classes of certificates are 
established, each representing rights to 
disproportionate payments of principal 
and interest.® 

“Fast-pay/slow-pay” certificates 
involve the issuance of classes of 
certificates having different stated 
maturities or the same maturities with 
different payment schedules. In the case 
of classes of securities having different 
stated maturities, interest and/or . 
principal payments received on the 
underlying receivables are generally 
distributed first to the class of 


‘certificates having the earliest stated . 


maturity of principal and/or earlier 
payment schedule, and only when that 
class of certificates has been paid in full 
(or has received a specified amount) will 
distributions be made with respect to 
the second class of certificates. 
Distributions on certificates having later 
stated maturities will proceed in like 
manner until all the certificateholders 
have been paid in full. The only 
differences between this multi-class 
pass-through arrangement and a single- 
class pass-through arrangement are the 
order in which distributions are made to 
certificateholders and the payment 
schedules of the classes of certificates. 
Regardless of whether a multi-class or 
single-class pass-through arrangement is 
utilized, certificateholders will have a 
beneficial ownership interest in the 
underlying assets. In neither case will © 
the rights of a plan purchasing 
certificates be subordinated to the rights 
of another certificateholder in the event 


10 }t ig the Department's understanding that 
where a plan invests in REMIC “residual” interest 
certificates to which this exemption applies, some ot 
the income received by the plan as a result of such 
investment may be considered unrelated business 
taxable income to the plan, which is subject:to 
income tax under the Code. The Department 
emphasizes that the prudence requirement of : 
section 404{a)(1}(B) of the Act would réequire-plan 
fiduciaries to carefully consider this and other tax 

nces prior to causing plan assets:to be. 


invested in certificates pursuant to this exemption. 
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of default on any of the underlying 
obligations. In particular, if the amount 
available for distribution to 
certificateholders is less than the 


amount required to be so distributed, all - 


senior certificateholders then entitled to 
receive distributions will share in the 
amount distributed on a pro rata 

basis. 

6. For tax reasons, the trust must be 
maintained as an essentially passive 
entity. Therefore, both the sponsor's 
discretion and the servicer'’s discretion 
with respect to assets included in a trust 
are severely limited. Pooling and 
servicing agreements provide for the 
substitution of receivables by the 
sponsor only in the event of defects in 
documentation discovered within a 
limited time after the issuance of trust 
certificates. Any receivable so 
substituted is required to have 
characteristics substantially similar to 
the replaced receivable and will be at 
least as creditworthy as the replaced 
receivable. 

In some cases, the affected receivable 
would be repurchased, with the 
purchase price applied as a payment on 
the affected receivable and passed 
through to certificateholders. 


Parties to Transactions 


7. The originator of a receivable is the 
entity that initially lends money to a 
borrower (obligor), such as a 
homeowner or automobile purchaser, or 
leases property to the lessee. The 
originator may either retain a receivable 
in its portfolio or sell it to a purchaser, 
such as a trust sponsor. 

Originators of receivables included in 
the trusts will be entities that originate 
receivables in the ordinary course of 
their business, including finance 
companies, for whom such origination 
constitutes the bulk of their operations, 
financial institutions for whom such 
origination constitutes a substantial part 
of their operations, and any kind of 
manufacturer, merchant, or service 
enterprise for whom such origination is 
an incidental part of its operations. Each 
trust may contain assets of one or more 
originators. The originator of the 
receivables may also function as the 
trust sponsor or servicer. 

8. The sponsor will be one of three 
entities: (i) A special-purpose 
corporation unaffiliated with the 
servicer, (ii) a special-purpose or other 
corporation affiliated with the servicer, 


11 If a trust issues subordinate certificates, 
holders of such subordinate certificates may not 


share in the amount distributed on a pro rata basis.: 
The Department notes that the exemption ee - 


provide relief for plan investment in such 
subordinated certificates. 


or (iii) the servicer itself. Where the 


sponsor is not also the servicer, the 
sponsor's role will generally be limited 
to acquiring the receivables to be 
included in the trust, establishing the 
trust, designating the trustee, and 
assigning the receivables to the trust. 
9. The trustee of a trust is the legal 
owner of the obligations in the trust. The 
trustee is also a party to or beneficiary 
of all the documents and instruments 
deposited in the trust, and as such is 


_ responsible for enforcing all the rights 


created thereby in favor of 
certificateholders. 

The trustee will be an independent 
entity, and therefore will be unrelated to 
Smith Barney, the trust sponsor or the 
servicer. Smith Barney represents that 
the trustee will be a substantial 
financial institution or trust company 
experienced in trust activities. The 
trustee receives a fee for its services, 
which generally will be paid by the 
sponsor or servicer. In some 
transactions, however, the trustee’s fee 
is not paid by the sponsor or servicer, 
but rather is paid out of trust assets. The 
method of compensating the trustee will 
be specified in the pooling and servicing 
agreement and disclosed in the 
prospectus or private placement 
memorandum relating to the offering of 
the certificates. 

10. The servicer of a trust administers 
the receivables on behalf of the 
certificateholders. The servicer’s 
functions typically involve, among other 
things, notifying borrowers of amounts 
due on receivables, maintaining records 
of payments received on receivables 
and instituting foreclosure or similar 
proceedings in the event of default. In 
cases where a pool of receivables has 
been purchased from a number of 
different originators and deposited in a 
trust, it is common for the receivables to 
be “subserviced” by their respective 
originators and for a single entity to 
“master service” the pool of receivables 
on behalf of the owners of the related 
series of certificates. Where this 
arrangement is adopted, a receivable 
continues to be serviced from the 
perspective of the borrower by the local 
subservicer, while the investor's 
perspective is that the entire pool of 
receivables is serviced by a single, 
central master servicer who collects 
payments from the local subservicers 
and passes them through to 
certificateholders. 

In most cases, the originator and 
servicer of receivables to be included in 
a trust and the sponsor of the trust 
(though they themselves may be related) 


. will be unrelated to Smith Barney. In 


some cases, however, affiliates of Smith 
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Barney may originate or service 
receivables included in a trust, or may 
sponsor a trust. 


Certificate Price, Pass-Through Rate and 
Fees 


11. Where the sponsor of a trust is not 
the originator of receivables included in 
a trust, the sponsor generally purchases 
the receivables in the secondary market, 
either directly from the originator or 
from another secondary market 
participant. The price the sponsor pays 
for a receivable is determined by 
competitive market forces, taking into 
account payment terms, interest rate, 
quality, and forecasts as to future 
interest rates. 

As compensation for the receivables 
transferred to the trust, the sponsor 
receives certificates representing the 
entire beneficial interest in the trust, or 
the cash proceeds of the sale of such 
certificates. If the sponsor receives 
certificates from the trust, the sponsor 
sells these certificates for cash to 
investors or securities underwriters. In 
some transactions, the:sponsor or an 
affiliate may retain a portion of the 
certificates for its own account. In 
addition, in some transactions the 
originator may sell receivables to a trust 
for cash. At the tine of the sale, the 
trustee would sell certificates to the 
public or to underwriters and use the 
cash proceeds of the sale to pay the 
originator for the receivables sold to the 
trust. The transfer of the receivables to 
the trust by the sponsor, the sale of 
certificates to investors, and the receipt 
of the cash proceeds by the sponsor 
generally take place simultaneously. 

12. The price of the certificates, both 
in the initial offering and in the 
secondary market, is affected by market 
forces including investor demand, the 
pass-through interest rate on the 
certificates in relation to the rate 
payable on investments of similar types 
and quality, expectations as to the effect 
on yield resulting from prepayment of 
underlying receivables, and 
expectations as to the likelihood of 
timely payment. 

The pass-through rate for certificates 
is generally less than the interest rate on 
receivables included in the trust minus a 
specified servicing fee. This rate is 
generally determined by the same 
market forces that determine the price of 
a certificate. The price of a certificate 
and its pass-through, or coupon rate, 


18 The pass-through rate on certificates 
representing interests in trusts holding leases is 
determined by breaking down lease payments into 
“principal” and “interest” components based on an” 
implicit interest rate. 
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together determine the yield to 
investors. If an investor purchases a 
certificate at less than par, that discount 
augments the stated pass-through rate; 
conversely, a certificate purchased at a 
premium yields less than the stated 
coupon. 

13. As compensation for performing its 
servicing duties, the servicer (who may 
also be the sponsor, and receive fees for 
acting in that capacity) will retain the 
difference between payments received 
on the receivables in the trust and 
payments payable (at the pass-through 
rate) to certificateholders, except that in 
some cases a portion of the payments on 
receivables may be paid to.a third party, 
such as a fee paid to a provider of credit 
support or deposited in a reserve fund. 
Any funds on deposit in a reserve fund 
after the certificateholders (and the 
credit enhancement provider, if any) 
have been paid in full are generally paid 
to the sponsor or the servicer. The 
servicer may receive additional 
compensation by having the use of the 
amounts paid on the receivables 
between the time they are received by 
the servicer and the time they are due to 
the trust (which time is set forth in the 
pooling and servicing agreement). The 
servicer will be required to pay the 
administrative expenses of servicing the 
trust, including the trustee’s fee, out of 
its servicing compensation. 

The servicer is also compensated to 
the extent it may provide credit 
enhancement to the trust or otherwise 
arrange to obtain credit support from 
another party. This “credit support fee” 
may be aggregated with other servicing 
fees, and is paid out of the interest 
income received on the receivables in 
excess of the pass-through rate or paid 
in a lump sum at the time the trust is 
established. 

14. The servicer may be entitled to 
retain certain administrative fees paid 
by a third party, usually the obligor. 
These administrative fees fall into three 
categories: (a) Prepayment fees; (b) late 
payment and payment extension fees; 
and (c) fees and charges associated with 
foreclosure or repossession, or other 
conversion of a secured position into 
cash proceeds, upon default of an 
obligation. 

Compensation payable to the servicer 
will be set forth or referred to in the 
pooling and servicing agreement and 
described in reasonable detail in the 
prospectus or private placement 
memorandum relating to the certificates. 

15. Payments on receivables may be 
made by obligors to the servicer at 
various times during the period 
preceding any date on which pass- 
through payments to the trust are due. In 
some cases, the pooling and servicing 


agreement may permit the servicer to 
place these payments in noninterest- 
bearing accounts in itself or to 


commingle such payments with its own 


funds prior to the distribution dates. In 
these cases, the servicer would be 
entitled to the benefit derived from the 
use of the funds between the date of 
payment on a receivable and the pass- 
through date. Commingled payments 
may not be protecied from the creditors 
of the servicer in the event of the 
servicer’s bankruptcy or receivership. In 
those instances when payments on 
receivables are held in noninterest- 
bearing accounts or are commingled 
with the servicer’s own funds, the 
servicer is required to deposit these 
payments by a date specified in the 
pooling and servicing agreement into an 
account from which the trustee makes 
payments to certificateholders. 

16. Smith Barney will receive a fee in 
connection with the securities 
underwriting or private placement of 
certificates. In a firm Commitment 
underwriting, which is usually done in a 
public offering, this fee would consist of 
the difference between what Smith 
Barney receives for the certificates that 
it distributes and what it pays the 
sponsor for those certificates. In some 
public offerings, however, Smith Barney 
may sell certificates on an agency basis 
in a best efforts underwriting. In those 
cases, Smith Barney would receive an 
agency commission paid by the sponsor. 
In a private placement, the fee normally 
takes the form of an agency commission 
paid by the sponsor. 


Purchase of Receivables by the Servicer 


17. The applicant represents that as 
the principal amount of the receivables 
in a trust is reduced by payment, the 
cost of administering the trust generally 
increases, making the servicing of the 
trust prohibitively expensive at some 
point. Consequently, the pooling and 
servicing agreement generally provides 
that the servicer may purchase the 
receivables included in the trust when 
the aggregate unpaid balance payable 
on the receivables is reduced to a 
specified percentage (usually between 5 
and 10 percent) of the initial balance. 
The terms of such repurchase are 
specified in the pooling and servicing 
agreement. 

The purchase price of a receivable is 
specified in the pooling and servicing 
agreement and will be either: (1) the 
unpaid principal balance on the 
receivable plus accrued interest, less 
any unreimbursed advances of principal 
made by the servicer; or (2) the greater 
of (a) the amount in (1), or (b) the fair 
market value of such obligations in the 
case of a REMIC, or the fair market 
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value of the certificates in the case of ¢ 
trust that is not a REMIC. 


Certificate Ratings — 


18. The certificates will have received 
one of the three highest ratings available 
from either S&P’s, Moody’s, D&P or 
Fitch. Insurance or other credit support 
will be obtained by the trust sponsor to 
the extent necessary for the certificates 
to attain the desired rating. The amount 
of this credit support is set by the rating 
agencies at a level that is a multiple of 
the worst historical net credit loss 
experience for the type of obligations 
included in the issuing trust. 


Provision of Credit Support 


19, In some cases, the master servicer, 
or an affiliate of the master servicer, 
may provide credit support to the trust 
(i.e., act as an insurer). In these cases, 
the master servicer, in its capacity as 
servicer, will first advance funds to the 
full extent that it determines that such 
advances will be recoverable (a) out of 
late payments by the obligors, (b) from 
the credit support provider (which may 
be itself) or, (c) in the case of a trust that 
issues subordinated certificates, from 
amounts otherwise distributable to 
holders of subordinated certificates, and 
the master servicer will advance such 
funds in a timely manner..When the 
servicer is the provider of the credit 


’ support and provides its own funds to 


cover defaulted payments, it will do so 
either on the initiative of the trustee, or 
on its own initiative on behalf of the 
trustee, but in either event it will 
provide such funds to cover payments to 
the full extent of its obligations under 
the credit support mechanism. In some 
cases, however, the master servicer may 
not be obligated to advance funds but 
instead would be called upon to provide 
funds to cover defaulted payments to - 
the full extent of its obligations as 
insurer. Moreover, a master servicer 
typically can recover advances either 
from the previder of credit support or 
from future payments on affected assets. 
If the master servicer fails to advance 
funds, when it is obligated to advance 
such funds, fails to call upon the credit 
support mechanism to provide funds to 
cover defaulted payments, or otherwise 
fails in its duties, the trustee would be 
required and would be able to enforce 
the certificateholders’ rights, as both a 
party to the pooling and servicing 
agreement and the owner of the trust 
estate, including rights under the credit 
support mechanism. Therefore, the 
trustee, whois independent ofthe __ 
servicer, will have the ultimate right to 
enforce the credit support arrangement. 
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When a master servicer advances 
funds, the amount so advanced.is - 
recoverable by the servicer out of future 
payments on receivables held by the 
trust to the extent not covered by credit 
support. However, where the master 
servicer provides credit support to the 
trust, there are protections in place to 
guard against a delay in calling upon the 
credit support to take advantage of the 
fact that the credit support declines 
proportionally with the decrease in the 
principal amount of the obligations in 
the trust as payments on receivables are 
passed through to investors. These 
safeguards include: 

(a) There is often a disincentive to 
postponing credit losses because the 
sooner repossession or foreclosure 
activities are commenced, the more 
value that can be realized on the 
security for the obligation; 

(b) The master servicer has servicing 
guidelines which include a general 
policy as to the allowable delinquency 
period after which an-obligation 
ordinarily will be deemed uncollectible. 
The pooling and servicing agreement 
will require the master servicer to follow 
its normal servicing guidelines and will 
set forth the master servicer's general 
policy as to the period of time after 
which delinquent obligations ordinarily 
will be considered uncollectible; 

(c) As frequently as payments are due 
on the receivables included in the trust 
(usually monthly, quarterly or semi- 
annually, as set forth in the pooling and 
servicing agreement), the master 
servicer is required to report to the 
independent trustee the amount of all 
past-due payments and the amount of 
all servicer advances, along with other 
current information as to collections on 
the receivables and draws upon the 
credit support. Further, the master 
servicer is required to deliver to the 
trustee, annually, a certificate of an 
executive officer of the master servicer 
stating that a review of the servicing 
activities has been made under such 
officer's supervision, and either stating 
that the master servicer has fulfilled all 
of its obligations under the pooling and 
servicing agreement or, if the master 
servicer has defaulted under any of its 
obligations, specifying any such default. 
The master servicer’s reports are 
reviewed at least annually by 
independent accountants to ensure that 
the master servicer is following its 
normal servicing standards and that the 
master servicer’s reports conform to the 
master servicer's internal accounting 
records. The results of the independent 
accountants’ review are delivered to the 
trustee; and 

(d) The credit support has a “floor” 
dollar amount that protects investors 


against the possibility that.a large 
number of credit losses might occur 
toward the end of the life of the trust, 


whether due to servicer advances or any 


other cause. Once the floor amount has — 


been reached, the servicer lacks an 
incentive to postpone the recognition of 
credit losses because the credit support 
amount becomes a fixed dollar amount, 
subject to reduction only for actual 
draws. From the time that the floor 
amount is effective until the end of the 
life of the trust, there are no 
proportionate reductions in the credit 
support amount caused by reductions in 
the pool principal balance. Indeed, 
where the floor is a fixed dollar amount, 
the amount of credit support ordinarily 
increases as a percentage of the pool 
principal balance during the period that 
the floor is in effect. 


Disclosure 


20. In connection with the original 
issuance of certificates, the prospectus 
or private placement memorandum will 
be furnished to investing plans. The 
prospectus or private placement 
memorandum will contain information 
material to a fiduciary’s decision to 
invest in the certificates, including: 

(a) Information concerning the 
payment terms of the certificates, the 
rating of the certificates, and any 
material risk factors with respect to the 
certificates; 

(b) A description of the trust as a legal 
entity and a description of how the trust 
was formed by the seller/servicer or 
other sponsor of the transaction; 

(c) Identification of the independent 
trustee for the trust; 

(d) A description of the receivables 
contained in the trust, including the 
types of receivables, the diversification 
of the receivables, their principal terms, 
and their material legal aspects; 

(e) A description of the sponsor and 
servicer; 

(f) A description of the pooling and 
servicing agreement, including a 
description of the seller’s principal 
representations and warranties as to the 
trust assets and the trustee’s remedy for 
any breach thereof; a description of the 
procedures for collection of payments on 
receivables and for making distributions 
to investors, and a description of the 
accounts into which such payments are 
deposited and from which such 
distributions are made; identification of 
the servicing compensation and any fees 
for credit enhancement that are 
deducted from payments on receivables 
before distributions are made to 
investors; a description of periodic 
statements provided to the trustee, and 
provided to or made available to 
investors by the trustee; and a 
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description of the events that constitute 
events of default under the pooling and 
servicing contract and a description of 
the trustee’s and the investors’ remedies 
incident thereto; 

(g) A description of the credit support; 

(h) A general discussion of the 
principal federal income tax 
consequences of the purchase, 
ownership and disposition of the 
certificates by a typical investor; 

(i) A description of the underwriters’ 
plan for distributing the certificates to 
investors; and 

(j) Information about the scope and 
nature of the secondary market, if any, 
for the certificates. 

21. Reports indicating the amount of 
payments of principal and interest are 
provided to certificateholders at least as 
frequently as distributions are made to 
certificateholders. Certificateholders 
will also be provided with periodic 
information statements setting forth 
material information concerning the 
underlying assets, including, where 
applicable, information as to the amount 
and number of delinquent and defaulted 
loans or receivables. 

22. In the case of a trust that offers 
and sells certificates in a registered 
public offering, the trustee, the servicer 
or the sponsor will file such periodic 
reports as may be required to be filed 
under the Securities Exchange Act of 
1934. Although some trusts that offer 
certificates in a public offering will file 
quarterly reports on Form 10-Q and 
Annual Reports on Form 10-K, many 
trusts obtain, by application to the 
Securities and Exchange Commission, a 
complete exemption from the 
requirement to file quarterly reports on 
Form 10-Q and a modification of the 
disclosure requirements for annual 
reports on Form-10-K. If such an 
exemption is obtained, these trusts 
normally would continue to have the 
obligation to file current reports on Form 
8-K to report material developments 
concerning the trust and the certificates. 
While the Securities and Exchange 
Commission’s interpretation of the 
periodic reporting requirements is 
subject to change, periodic reports 
concerning a trust will be filed to the 
extent required under the Securities 
Exchange Act of 1934. 

23. At or about the time distributions 
are made to certificateholders, a report 
will be delivered to the trustee as to the 
status of the trust and its assets, 
including underlying obligations. Such 
report will typically contain information 
regarding the trust’s assets, payments 
received or collected by the servicer, the 
amount of prepayments, delinquencies, 
servicer advances, defaults and 
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foreclosures, the amount of any 
payments made pursuant to any credit 
support, and the amount of 
compensation payable to the servicer. 
Such report also will be delivered to or 
made available to the rating agency or 
agencies that have rated the trust's 
certificates. 

In addition, promptly after each 
distribution date, certificateholders will 
receive a statement prepared by the 
trustee summarizing information 
regarding the trust and its assets. Such 
statement will include information 
regarding the trust and its assets, 
including underlying receivables. Such 
statement will typically contain 
information regarding payments and 
prepayments, delinquencies, the 
remaining amount of the guaranty or 
other credit support and a breakdown of 
payments between principal and 
interest. 


Secondary Market Transactions 


24. It is Smith Barney's normal policy 
to attempt to make a market for 
securities for which it is lead or co- 
managing underwriter, and it is Smith 
Barney's intention to attempt to make a 
market for any certificates for which 
Smith Barney is lead or co-managing 
underwriter. 


Retroactive Relief 


25. Smith Barney represents that it has 
engaged in transactiors related to 
mortgage-backed and asset-backed 
securities based on the assumption that 
retroactive relief would not be granted. 
However, since November 1, 1985, it is 
possible that some transactions may 
have occurred that would be prohibited. 
For example, because many certificates 
are held in street or nominee name, it is 
not always possible to identify whether 
the percentage interest of plans in a 
trust is or is not “significant” for 
purposes of the Department's regulation 
relating to the definition of plan assets 
(29 CFR 2510.3-101(f)). These problems 
are compounded as transactions occur 
in the secondary market. In addition, 
with respect to the “publicly-offered 
security” exception contained in that 
regulation (29 CFR 2510.3-101(b)), it is 
difficult to determine whether each 
purchaser of a certificate is independent 
of all other purchasers. 


Summary 


26. In summary, the applicant 
represents that the transactions for 
which exemptive relief is requested 
satisfy the statutory criteria of section 
408(a) of the Act due to the following: 

(a) The trusts contain “fixed pools” of 
assets. There is little discretion on the 
part of the trust sponsor to substitute 


receivables contained in the trust once 
the trust has been formed; 

(b) Certificates in which plans invest 
will have been rated in one of the three 
highest rating categories by S&P's, 
Moody's, D&P or Fitch. Credit support 
will be obtained to the extent necessary 
to attain the desired rating; 

(c) All transactions for which Smith 
Barney seeks exemptive relief will be 
governed by the pooling and servicing 
agreement, which is made available to 
plan fiduciaries for their review prior to 
the plan's investment in certificates; 

(d) Exemptive relief from sections 
406(b) and 407 for sales to plans is 
substantially limited; and 

(e) Smith Barney has made, and 
anticipates that it will continue to make, 
a secondary market in certificates. 


Discussion of Proposed Exemption 


1. Differences between Proposed 
Exemption and Class Exemption PTE 
83-1 


The exemptive relief proposed herein 
is similar to that provided in PTE 81-7 


_ (46 FR 7520, January 23, 1981), Class 


Exemption for Certain Transactions 
Involving Mortgage Pool Investment 
Trusts, amended and restated as PTE 
83-1 (48 FR 895, January 7, 1983). 

PTE 83-1 applies to mortgage pool 
investment trusts consisting. of interest- 
bearing obligations secured by first or 
second mortgages or deeds of trust on 
single-family residential property. The 
exemption provides relief from sections 
406(a) and 407 for the sale, exchange or 
transfer in the initial issuance of 
mortgage pool certificates between the 
trust sponsor and a plan, when the 
sponsor, trustee or insurer of the trust is 
a party in interest with respect to the 
plan, and the continued holding of such 
certificates, provided that the conditions 
set forth in the exemption are met. PTE 
83-1 also provides exemptive relief from 
section 406 (b)(1) and (b)(2) of the Act 
for the above-described transactions 
when the sponsor, trustee or insurer of 
the trust is a fiduciary with respect to 
the plan assets invested in such 
certificates, provided that additional 
conditions set forth in the exemption are 
met. In particular, section 406(b) relief is 
conditioned upon the approval of the 
transaction by an independent fiduciary. 
Moreover, the total value of certificates 
purchased by a plan must not exceed 25 
percent of the amount of the issue, and 
at least 50 percent of the aggregate 
amount of the issue must be acquired by 
persons independent of the trust 
sponsor, trustee or insurer. Finally, PTE 
83-1 provides conditional exemptive © 
relief from section 406 {a).and.(b) of the 
Act for transactions in connection with 
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the servicing and operation of the 
mortgage trust. 

Under PTE 83-1, exemptive relief for 
the above transactions is conditioned 
upon the sponsor and the trustee of the 
mortgage trust maintaining a system for 
insuring or otherwise protecting the 
pooled mortgage loans and the property 
securing such loans, and for 
indemnifying certificateholders against 
reductions in pass-through payments 
due to defaults in loan payments or 
property damage, This system must 
provide such protection and 
indemnification up to an amount not 
less than the greater of one percent of 
the aggregate principal balance of all 
trust mortgages or the principal balance 
of the largest mortgage. 

The exemptive relief proposed herein 
differs from that provided by PTE 83-1 
in the following major respects: 

(1) The proposed exemption provides 
individual exemptive relief rather than 
class relief; 

(2) The proposed exemption covers 
transactions involving trusts containing 
a broader range of assets than single- . 
family residential mortgages; 

(3) Instead of requiring a system for 
insuring the pooled receivables, the 
proposed exemption conditions relief 
upon the certificates having received 
one of the three highest ratings available 
from 'S&P’s, Moody's, D&P or Fitch 
(insurance or other credit support would 
be obtained only to the extent necessary 
for the certificates to attain the desired 
rating); and 

(4) The proposed exemption provides 
more limited section 406(b) and section 
407 relief for sales transactions. 


II. Ratings of Certificates 


After consideration of the 
representations of the applicant and 
information provided by S&P’s, Moody’s, 
D&P and Fitch, the Department has 
decided to condition exemptive relief 
upon the certificates having attained a . 
rating in one of the three highest generic 
rating categories from S&P’s, Moody’s, 
D&P or Fitch. The Department believes 
that the rating condition will permit the 
applicant flexibility in structuring trusts 
containing a variety of mortgages and 
other receivables while ensuring that the 
interests of plans investing in 
certificates are protected. The 
Department also believes that the 
ratings are indicative of the relative 
safety ofinvestmentsintrusts . 
containing secured receivables. The 
Department is conditioning the proposed 
exemptive relief upon each particular 
type of asset-backed security having 
been rated in one of the three highest 
rating categories for at least one year 
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and having been sold to investors other 
than plans for at least one year. 


Ill. Limited Section 406(b) and Section 
407(a) Relief for Sales 


Smith Barney represents that in some 
cases a trust sponsor, trustee, servicer, 
insurer, and obligor with respect to 
receivables contained in a trust, or an 
underwriter of certificates may be a pre- 
existing party in interest with respect to 
an investing plan.'* In these cases, a 
direct or indirect sale of certificates by 
that party in interest to the plan would 
be a prohibited sale or exchange of 
property under section 406(a)(1)(A) of 
the Act.!5 Likewise, issues are raised 
under section 406(a)(1)(D) of the Act 
where a plan fiduciary causes a plan to 
purchase certificates where trust funds 
will be used to benefit a party in 
interest. 


Additionally, Smith Barney represents - 


that a trust sponsor, servicer, trustee, 
insurer, and obligor with respect to 
receivables contained in a trust, or an 
underwriter of certificates representing 
an interest in a trust may be a fiduciary 
with respect to an investing plan. Smith 
Barney represents that the exercise of 
fiduciary authority by any of these 
parties to cause the plan to invest in 
certificates representing an interest in 
the trust would violate section 406(b)(1), 
and in some cases section 406(b)(2), of 
the Act. 

Moreover, Smith Barney represents 
that to the extent there is a plan asset 
“look through” to the underlying assets 
of a trust, the investment in certificates 
by a plan covering employees of an 


13 In referring to different “types” of asset-backed 
securities, the Department means certificates 
representing interests in trusts containing different 
“types” of receivables, such as single family 
residential mortgages, multi-family residential 
mortgages, commercial mortgages, home equity 
loans, auto loan receivables, installment obligations 
for consumer durables secured by purchase money 
security interests, etc. The Department intends this 
condition to require that certificates in which a plan 
invests are of the type that have been rated (in one 
of the three highest generic rating categories by 
S&P’s, D&P, Fitch or Moody's) and purchased by 
investors other than plans for at least one year prior 
to the plan’s investment pursuant to the proposed 
exemption. In this regard, the Department does not 
intend to require that the particular assets 
contained in a trust must have been “seasoned” 
(e.g., originated at least one year prior to the plan's 
investment in the trust). 

14 In this regard, we note that the exemptive relief 
proposed herein is limited to certificates with 
respect to which Smith Barney or any of its 
affiliates is either (a) the sole underwriter or 
manager or comanager of the underwriting 
syndicate, or (b) a selling or placement agent. 

15 Smith Barney represents that where a trust 
sponsor is a Smith Barney affiliate, sales to plans by 
the sponsor may be exempt under PTE 75-1, Part II 
(relating to purchases and sales of securities by 
broker-dealers and their affiliates), if Smith Barney 
is not a fiduciary with respect to plan assets to be 
invested in certificates. 


obligor under receivables contained in a 
trust may be prohibited by sections 
406(a) and 407(a) of the Act. After 
consideration of the issues involved, the 
Department has determined to provide 
the limited section 406(b) and 407(a) 
relief as specified in the proposed 
exemption. j 

For further information contact: Ms. 
Jan. D. Broady of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest of 
disqualified person from-certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404({a)(1)(b) of the act; nor does it 
affect the requirement of section 401(a) 
of the Code that the plan must operate 
for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) Before an exemption may be 
granted under section 408(a) of the Act 
and/or section 4975(c)(2) of the Code, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(3) The proposed exemptions, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

(4) The proposed exemptions, if 
granted, will be subject to the express 
condition that the material facts and 
representations contained in each 
application are true and complete, and 
that each application accurately 
describes all material terms of the 
transaction which is the subject of the 
exemption. 
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Signed at Washington, DC, this 15th day of 
February, 1991. 


Ivan Strasfeld, 
Director of Exemption Determinations, 


Pension and Welfare Benefits Administration, 
U.S. Department of Labor. 


[FR Doc. 91-4186 Filed 2-21-91; 8:45 am] 
BILLING CODE 4510-29-M 


[Prohibited Transaction Exemption 91-14; 
Exemption Application No. D-7958, et al.] 


Grant of Individual Exemptions; 
Shearson Lehman Hutton Inc. 
(Shearson), et al. 

AGENCY: Pension and Welfare Benefits 
Administration, Labor. 


Action: Grant of Individual Exemptions. 


SUMMARY: This document contains 
exemptions issued by the Department of 
Labor (the Department) from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1986 (the 
Code). 


Notices were published in the Federal 
Register of the pendency before the 
Department of proposals to grant such 
exemptions. The notices set forth a 
summary of facts and representations 
contained in each application for 
exemption and referred interested 
persons to the respective applications 
for a complete statement of the facts 
and representations. The applications 
have been available for public 
inspection at the Department in 
Washington, DC. The notices also 
invited interested persons to submit 
comments on the requested exemptions 
to the Department. In addition the 
notices stated that any interested person 
might submit a written request that a 
public hearing be held (where 
appropriate). The applicants have 
represented that they have complied 
with the requirements of the notification 
to interested persons. No public 
comments and no requests for a hearing, 
unless otherwise stated, were received 
by the Department. 

The notices of proposed exemption 
were issued and the exemptions are 
being granted solely by the Department 
because, effective December 31, 1978, 
section 102 of Reorganization Plan No. 4 
of 1978 (43 FR 47713, October 17, 1978) 
transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type proposed to the 
Secretary of Labor. 





7414 


Statutory Findings 


In accordance with section 408(a) of 
the Act and/or section 4975(c)(2) of the 
Code and the procedures set forth in 29 
CFR part 2570, subpart B (55 FR $2836, 
32847, August 10, 1990) and based upon 
the entire record, the Department makes 
the following findings: 

(a) The exemptions are 
administratively feasible; 

(b) They are in the interests of the 
plans and their participants and 
beneficiaries; and 

(c) They are protective of the rights of 
= participants and beneficiaries of the 
plans. 


Shearson Lehman Hutton Inc. 
(Shearson) Located in New York, New 
York 


[Prohibited Transaction Exemption 91-14 
Application No. D-7958} 


Exemption 
I. Transactions 


A. Effective March 6, 1989, the 
restrictions of sections 406(a) and 407(a) 
of the Act and the taxes imposed by 
section 4975 (a) and (b) of the Code by 
reason of section 4975(c)(1) (A) through 
(D) of the Code shall not apply to the 
following transactions involving trusts 
and certificates evidencing interests 
therein: 

(1) The direct or indirect sale, 
exchange or transfer of certificates in 
the initial issuance of certificates 
between the sponsor or underwriter and 
an employee benefit plan (plan) when 
the sponsor, servicer, trustee or insurer 
of a trust, the underwriter of the 
certificates representing an interest in 
the trust, or an obligor is a party in 
interest with respect to such plan; 

(2) The direct or indirect acquisition 
or disposition of certificates by a plan in 
the secondary market for such 
certificates; and 

(3) The continued holding of 
certificates acquired by a plan pursuant 
to subsection LA. (1) or (2). 

Notwithstanding the foregoing, section 
LA. does not provide an exemption from 
the restrictions of sections 406(a)(1)(E), 
406(a)(2) and 407 for the acquisition or 
holding of a certificate on behalf of an 
Excluded Pian by any person who has 
discretionary authority or renders 
investment advice with respect to the 
assets of that Excluded Plan.? 


1 Section LA. provides no relief from sections 
406(a)(1)(E), 406(a)(2)} and 407 for any person 
rendering investment advice to an Excluded Plan 
within the meaning of section 3(21)(A)(ii) and 
regulation 29 CFR 2510.3-21(c). 


B. Effective March 6, 1989, the 
restrictions of sections 406(b)(1) and 
406(b)(2) of the Act and the taxes 
imposed by section 4975 (a) and (b) of 
the Code by reason of section 
4975(c)(1)(E) of the Code shall not apply 
to: 

(1) The direct or indirect sale, 
exchange or transfer of certificates in 
the initial issuance of certificates 
between the sponsor or underwriter and 
a plan when the person who has 
discretionary authority or renders 
investment advice with respect to the 
investment of plan assets in the 
certificates is (a) an obligor with respect 
to 5 percent or less of the fair market 
value of obligations or receivables 
contained in the trust, or (b) an affiliate 
of a person described in (a); if: 

(i) The plan is not an Excluded Plan; 

(ii) Solely in the case of an acquisition 
of certificates in connection with the 
initial issuance of the certificates, at 
least 50 percent of each class of 
certificates in which plans have 
invested is acquired by persons 
independent of the members of the 
Restricted Group and at least 50 percent 
of the aggregate interest in the trust is 
acquired by persons independent of the 
Restricted Group; 

(iii) A plan’s investment in each class 
of certificates does not exceed 25 
percent of all of the certificates of that 
class outstanding at the time of the 
acquisition; and 

(iv) Immediately after the acquisition 
of the certificates, no more than 25 
percent of the assets of a plan with 
respect to which the person has 
discretionary authority or renders 
investment advice are invested in 
certificates representing an interest in a 
trust containing assets sold or serviced 
by the same entity.” 2 For purposes of 
this paragraph B.\1)(iv) only, an entity 
will not be considered to service assets 
contained in a trust if it is merely a 
subservicer of that trust; 

(2) The direct or indirect acquisition 
or disposition of certificates by a plan in 
the secondary market for such 
certificates, provided that the conditions 
set forth in paragraphs B.(1) (i), (iii) and 
(iv) are met; and 

(3) The continued holding of 
certificates acquired by a plan pursuant 
to subsection LB. (1) or (2). 


2 For purposes of this exemption, each plan 


participating in‘a commingled fund (such as a bank 
collective trust fund or insurance company pooled 
separate account) shall be considered to own the 
same proportionate undivided interest in each asset 
of the commi fund as its proportionate interest 
in the total assets of the commingled fund as 
calculated on the most recent preceding valuation 
date of the fund. 
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C. Effective March 6,1989, the 
restrictions of sections 406(a), 406(b) and 
407(a) of the Act, and the taxes imposed 
by section 4975 (a) and (b) of the Code 
by reason of section 4975(c) of the Code, 
shall not apply to transactions in 
connection with the servicing, 
management and operation of a trust; 
provided: 

(1) Such transactions are carried out 
in accordance with the terms of a 
binding pooling and servicing 
arrangement; and 

(2) The pooling and servicing 
agreement is provided to, or described 
in all material respects in the prospectus 
or private placement memorandum 
provided to, investing plans before they 
purchase certificates issued by the 
trust.® 

Notwithstanding the foregoing, section 
1.C. does not provide an exemption from 
the restrictions of section 406(b) of the 
Act or from the taxes imposed by reason 
of section 4975(c) of the Code for the 
receipt of a fee by a servicer of the trust 
from a person other than the trustee or 
sponsor, unless such fee constitutes a 
“qualified administrative fee” as defined 
in section ILS. 

D. Effective March 6, 1989, the 
restrictions of sections 406(a) and 407(a) 
of the Act, and the taxes imposed by 
sections 4975 (a) and (b) of the Code by 
reason of sections 4975(c)(1) (A) through 
(D) of the Code, shall not apply to any 
transactions to which those restrictions 
or taxes would otherwise apply merely 
because a person is deemed to bea - 
party in interest or disqualified person 
{including a fiduciary) with respect to a 
plan by virtue of providing services to 
the plan (or by virtue of having a 
relationship to such service provider 
described in section 3(14) (F), (G) , (H) or 
(I) of the Act or section 4975(e)(2) (F), 
(G), (H) or (1) of the Code), solely 
because of the plan’s ownership of 
certificates. 


II. General Conditions 


A. The relief provided under part I is 
available only if the following 
conditions are met: 

(1) The acquisition of certificates by a 
plan is on terms (including the 
certificate price) that are at least as 
favorable to the plan as they would be 


3 In the case of a private placement 
memorandum, such memorandum must contain 
substantially the same information that would be 
disclosed in a prospectus if the offering of the 
certificates were made in a registered public 
offering under the Securities Act of 1933. In the 
Department's view, the private placement : 
memorandum must contain sufficient information to 
<— plan fiduciaries to make informed investment 

lecisions. 
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in an arm’s-length transaction with an 
unrelated party; 

(2) The rights and interests evidenced 
by the certificates are not subordinated 
to the rights and interests evidenced by 
other certificates of the same trust; 

(3) The certificates acquired by the 
plan have received a rating at the time 
of such acquisition that is in one of the 
three highest generic rating categories 
from either Standard & Poor's 
Corporation (S&P’s), Moody’s Investors 
Service, Inc. (Moody’s), Duff & Phelps 
Inc. (D & P) or Fitch Investors Service, 

Inc. (Fitch); 

(4) The trustee is not an affiliate of 
any member of the Restricted Group. 
However, the trustee shall not be 
considered to be an affiliate of a 
servicer solely because the trustee has 
succeeded to the rights and 


responsibilities of the servicer pursuant . 


to the terms of a pooling and servicing 
agreement providing for such succession 
upon the occurrence of one or more 
events of default by the servicer; 

(5) The sum of all payments made to 
and retained by the underwriters in 
connection with the distribution or 
placement of certificates represents not 
more than reasonable compensation for 
underwriting or placing the certificates; 
the sum of all payments made to and 
retained by the sponsor pursuant to the 
assignment of obligations (or interests 
therein) to the trust represents not more 
than the fair market value of such 
obligations (or interests); and the sum of 
all payments made to and retained by 
the servicer represents not more than 
reasonable compensation for the 
servicet's services under the pooling and 
servicing agreement and reimbursement 
of the servicer’s reasonable expenses in 
connection therewith; and 

(6) The plan investing in such 
certificates is an “accredited investor” 
as defined in Rule 501(a)(1) of 
Regulation D of the Securities and 
Exchange Commission under the 
Securities Act of 1933. 

B. Neither any underwriter, sponsor, 
trustee, servicer, insurer, or any obligor, 
unless it or any of its affiliates has 
discretionary authority or renders 
investment advice with respect to the 
plan assets used by a plan to acquire 
certificates, shall be denied the relief 
provided under part I, if the provision of 
subsection II.A.(6) above is not satisfied 
with respect to acquisition or holding by 
a plan of such certificates, provided that 
(1) such condition is disclosed in the 
prospectus or private placement 
memorandum; and (2) in the case of a 
private placement of certificates, the 
trustee obtains a representation from 
each initial purchaser which is a plan 
that it is in compliance with such 


condition, and obtains a covenant from 
each initial purchaser to the effect that, 
so long as such initial purchaser (or any 
transferee of such initial purchaser's 
certificates) is required to-obtain from 
its transferee a representation regarding 
compliance with the Securities Act of 
1933, any such transferees will be 
required to make a written 
representation regarding compliance 
with the condition set forth in 
subsection II.A.(6) above. 


Ill. Definitions 


For purposes of this exemption: A. 
“Certificate” means: 

(1) A certificate 

(a) That represents a beneficial 
ownership interest in the assets of a 
trust; and 

(b) That entitles the holder to pass- 
through payments of principal, interest, 
and/or other payments made with 
respect to the assets of such trust; or 

(2) A certificate denominated as a 
debt instrument— 

(a) That represents an interest in a 
Real Estate Mortgage Investment 
Conduit (REMIC) within the meaning of 
section 860D(a) of the Internal Revenue 
Code of 1986; and 

(b) that is issued by and is an 
obligation of a trust; 

With respect to certificates defined in 
(1) and (2) for which Shearson or any of 
its affiliates is either (i) the sole 
underwriter or the manager or co- 


manager of the underwriting syndicate, . 
_ or (ii) a selling or placement agent. 


For purposes of this exemption, 
references to “certificates representing 
an interest in a trust” include 
certificates denominated as debt which 
are issued by a trust. 

B. “Trust” means an investment pool, 
the corpus of which is held in trust and 
consists solely of: 

(1) Either 

(a) Secured consumer receivables that 
bear interest or are purchased at a 
discount (including, but not limited to, 
home equity loans and obligations 
secured by shares issued by a 
cooperative housing association); 

(b) Secured credit instruments that 


“bear interest or are purchased at a 


discount in transactions by or between 
business entities (including, but not 
limited to, qualified equipment notes 
secured by leases, as defined in section 
IIl.T); 

(c) Obligations that bear interest or 
are purchased at a discount and which 
are secured by single-family residential, 
multi-family residential and commercial 
real property, (including obligations 
secured by leasehold interests on 
commercial real property); 
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(d) Obligations that bear interest or 
are purchased at a discount and which 
are secured by motor vehicles or 
equipment, or qualified motor vehicle 
leases (as defined in section III.U); 

(e) “Guaranteed governmental 
mortgage pool certificates,” as defined 
in 29 CFR 2510.3-101(i)(2); 

(f) Fractional undivided interests in 
any of the obligations described in 
clauses (a)-(e) of this section B.(1); 

(2) Property which had secured any of 
the obligations described in subsection 
B.(1); 

(3) Undistributed cash or temporary 
investments made therewith maturing 
no later than the next date on which 
distributions are made to 
certificateholders; and 

(4) Rights of the trustee under the 
pooling and servicing agreement, and 
rights under any insurance policies, 
third-party guarantees, contracts of 
suretyship and other credit support 
arrangements with respect to any 
obligations described in subsection 
B.(1). 

Notwithstanding the foregoing; the 
term “trust” does not include any 
investment pool unless: (i) The 
investment pool consists only of assets 
of the type which have been included in 
other investment pools, (ii) certificates 
evidencing interests in such other 
investment pools have been rated in one 
of the three highest generic rating 
categories by S&P’s, Moody’s, D & P, or 
Fitch for at least one year prior to the 
plan’s acquisition of certificates 
pursuant to this exemption, and (iii) 
certificates evidencing interests in such 
other investment pools have been 
purchased by investors other than plans 
for at least one year prior to the plan’s 
acquisition of certificates pursuant to 
this exemption. 

C. “Underwriter” means: 

(1) Shearson; 

(2) Any person directly or indirectly, 
through one or more intermediaries, 
controlling, controlled by or under 
common control with Shearson; or 

(3) Any member of an underwriting 
syndicate or selling group of which 
Shearson or a person described in (2) is 
a manager or co-manager with respect 
to the certificates. 

D. “Sponsor” means the entity that 
organizes a trust by depositing 
obligations therein in exchange for 
certificates. 

E. “Master Servicer” means the entity 
that is a party to the pooling and 
servicing agreement relating to trust 
assets and is fully responsible for 
servicing, directly or through 
subservicers, the assets of the trust. 
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F. “Subservicer” means an entity 
which, under the supervision of and on 
behalf of the master servicer, services 
loans contained in the trust, but is not a 
party to the pooling and servicing 
agreement. 

G. “Servicer” means any entity which 
services loans contained in the trust, 
including the master servicer and any 
subservicer. 

H. “Trustee” means the trustee of the 
trust, and in the case of certificates 
which are denominated as debt 
instruments, also means the trustee of 
the indenture trust. 

L “Insurer” means the insurer or 
guarantor of, or provider of other credit 
support for, a trust. Notwithstanding the 
foregoing, a person is not an insurer 
solely because it holds securities 
representing an interest in a trust which 
are of a class subordinated to 
certificates representing an interest in 
the same trust. 

J. “Obligor” means any person, other 
than the insurer, that is obligated to 
make payments with respect to any 
obligation or receivable included in the 
trust. Where a trust contains qualified 
motor vehicle leases or qualified 
equipment notes secured by leases, 
“obligor” shall also include any owner 
of property subject to any lease included 
in the trust, or subject to any lease 
securing an obligation included in the 
trust. 


K. “Excluded Plan” means any plan 
with respect to which any member of 
the Restricted Group is a “plan sponsor” 
within the meaning of section 3(16)(B) of 
the Act. 

L. “Restricted Group” with respect to 
a class of certificates means: 

(1) Each underwriter; 

(2) Each insurer; 

(3} Tthe sponsor; 

(4) The trustee; 

(5) Each servicer; 

(6) Any obligor with respect to 
obligations or receivables included in 
the trust constituting more than 5 
percent of the aggregate unamortized 
principal balance of the assets in the 
trust, determined on the date of the 
initial issuance of certificates by the 
trust; or 

(7) Any affiliate of a person described 
in (1}-{6) above. 

M. “Affiliate” of another person 
includes: 

(1) Any person directly or indirectly, 
through one or more intermediaries, 
controlling, controlled by, or under 


common control with such other person; . 


(2) Any officer, director, partner, 
employee, relative (as defined in section 
3(15) of the Act}, a brother, a sister, or a 
spouse of a brother or sister of such 
other person; and 


(3) Any corporation or partnership of 
which such other person is an officer, 
director or partner. 

N. “Control” means the power to 
exercise a controlling influence over the 
management or policies of a person 
other than an individual. 

O. A person will be “independent” of 
another person only if: 

(1) Such person is not an affiliate of 
that other person; and 

(2) The other person, or an affiliate 
thereof, is not a fiduciary who has 
investment management authority or 
renders investment advice with respect 
to any assets of such person. 

P. “Sale” includes the entrance into a 
forward delivery commitment (as 
defined in section Q below), provided: 

(1) The terms of the forward delivery 
commitment (including any fee paid to 
the investing plan) are no less favorable 
to the plan than they would be in an 
arm’s length transaction with an 
unrelated party; 

(2) The prospectus or private 
placement memorandum is provided to 
an investing plan prior to the time the 
plan enters into the forward delivery 
commitment; and 

(3) At the time of the delivery, all 
conditions of this exemption applicable 
to sales are met. 

Q. “Forward delivery commitment” 
means a contract for the purchase or 
sale of one or more certificates to be 
delivered at an agreed future settlement 
date. The term includes both mandatory 
contracts (which contemplate obligatory 
delivery and acceptance of the 
certificates) and optional contracts 
(which give one party the right but not 
the obligation to deliver certificates to, 
or demand delivery of certificate from, 
the other party). 

R. “Reasonable compensation” has 
the same meaning as that term is 
defined in 29 CFR 2550.408c-2. 

S. “Qualified Administrative Fee” 
means a fee which meets the following 
criteria: 

(1) The fee is triggered by an act or 
failure to act by the obligor other than 
the normal timely payment of amounts 
owing in respect of the obligations; 

(2) The servicer may not charge the 
fee absent the act or failure to act 
referred to in (1); 

(3) The ability to charge the fee, the 
circumstances in which the fee may be 
charged, and an explanation of how the 
fee is calculated are set forth in the 
pooling and servicing agreement; and 

(4) The amount paid to investors in 
the trust will not be reduced by the 
amount of any such fee waived by the 
servicer. 

T. “Qualified Equipment Note Secured 
By A Lease” means an equipment note: 
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— 


(a) Which is secured by equipment 
which is leased; 

(b) Which is secured by the obligation 
of the lessee to pay rent under the 
equipment lease; and 

(c) With respect to which the trust's 
security interest in the equipment is at 
least as protective of the rights of the 
trust as the trust would have if the 
equipment note were secured only by 
the equipment and not the lease. 

U. “Qualified Motor Vehicle Lease” 
means a lease of a motor vehicle where: 

(a) The trust holds a security interest 
in the lease; 

(b) The trust holds a security interest 
in the leased motor vehicle; and 

(c) The trust's security interest in the 
leased motor vehicle is at least as 
protective of the trust’s rights as the 
trust would receive under a motor 
vehicle installment loan contract. 

V. “Pooling and Servicing Agreement” 
means the agreement or agreements 
among a sponsor, a servicer and the 
trustee establishing a trust. In the case 
of certificates which are denominated as 
debt instruments, “Pooling and Servicing 
Agreement” also includes the indenture 
entered into by the trustee of the trust 
issuing such certificates and the 
indenture trustee. 

Effective Date: This exemption will be 
effective for transactions occurring on or 
after March 6, 1989. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption, refer to the notice of 
proposed exemption published on 
November 19, 1990 at 55 FR 48177. 

For Further Information Contact: Paul 
Kelty of the Department, telephone (202) 
523-8194. (This is not a toll-free number.) 


Chillicothe Telephone Company Hourly 
Employees’ Pension Plan (the Hourly 
Plan) and the Chillicothe Telephone 
Company Salaried Employees’ Pension 
Plan (the Salaried Plan) Located in 
Chillicothe, OH 

[Prohibited Transaction Exemption 91-15; 
Exemption Application Nos, D-8431 and D- 
8432, respectively] 


Exemption 

The restrictions of section 406({a), 
406(b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c}(1}(A} through (E) of the 
Code, shall not apply to: (1) The 
proposed cash sale by the Salaried Plan 
of a parcel of improved real property to 
Chillicothe Telephone Company (the 
Employer), a party in interest with 
respect to the Plan; and (2) the proposed 


cash sale by the Salaried Plan and the 
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Hourly Plan of another parcel of 
improved real property (collectively, the 
Properties) for, with respect to each 
Property, the greater of (a) the fair 
market value on the date of sale or (b) 
the acquisition price of the Property. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
December 24, 1990 at 55 FR 52909. 

For further information contact: Ms. 
Jan D. Broady of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


Marion Laboratories, Inc. Master Profit 
Sharing Plan (the PS Plan) and Marion 
Laboratories, Inc. Associate Stock 
Ownership Plan (the ASOP; together the 
Plans) Located in Kansas City, Missouri 


[Prohibited Transaction Exemption 91-16; 
Exemption Application Nos. D-8227 and D- 
8228] 


Exemption 


The restrictions of sections 406(a), 
406(b)(1) and (b){2) and 407({a) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1)(A) 
through (E) of the Code, shall not apply 
to: (1) The acquisition by the Plans of 
certain contingent value rights (the 
CVRs) as a result of their ownership of 
common stock in Marion Laboratories, 
Inc. (Marion) on December 2, 1989, 
provided the terms of the CVRs are not 
less favorable to the Plans than the 
terms of CVRs issued to other parties in 
connection with the transaction; and (2) 
the continued holding of the CVRs by 
the PS Plan. 

For a more complete statement of the 
facts and representations supporting the 
Department’s decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
December 24, 1990 at 55 FR 52905. 

Effective dates: This exemption is 
effective December 2, 1989. 

Written comments and hearing 
requests: The Department received two 
written comments and no requests for a 
public hearing with respect to the 
proposed exemption. The first 
commentator did not raise any issues 
that are material to the transactions 
which are the subject of the exemption. 

The second written comment was 
submitted by the applicant. The 
applicant states that following the 
combination of Marion and Merrell Dow 
Pharmaceuticals, Inc., the Board of 
Directors of Marion Merrell Dow Inc. 
has undertaken a restructuring of the 
plans maintained by the former 
companies. The Directors have thus 


established a new profit sharing plan, 
the Marion Merrell Dow Inc. Savings 
Plan (the Savings Plan). The 
consolidation of the prior plans into the 
Savings Plan was completed effective 
January 1, 1991. As a result of the 
consolidation, the assets and liabilities 
of the PS Plan and the ASOP were 
transferred to the Savings Plan. The 
Savings Plan assets continue to be 
segregated into participant accounts 
that represent the participants’ account 
balances under the Plans as of 
December 31, 1990. 

The applicant represents that the 
participants’ rights and protections with 
respect to the CVRs were not 
substantively affected by the Plan 
consolidation. These rights and 
protections continue with full force and 
effect in the successor Savings Plan. 
Participants may still elect, on a 
monthly basis, to sell their CVRs and 
reinvest the proceeds in another 
investment fund within the Savings 
Plan. Janus Capital Corporation (Janus) 
remains the independent fiduciary with 
respect to the holding of the CVRs. In 
the absence of directions from a 
participant to sell the CVRs allocated to 
his or her account, Janus continues to 
have total authority over the decision to 
retain or sell any of the CVRs held 
under the Savings Plan. 

The Department has considered the 
entire record, including the two 
comments submitted, and has 
determined to grant the exemption as it 
was proposed. 

For further information contact: Gary 
H. Lefkowitz of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


Hotel Employees and Restaurant 
Employees International Union Welfare 
Plan and Fund (the Plan) Located in Las 
Vegas, Nevada 

(Prohibited Transaction Exemption 91-17; 
Exemption Application L-8461] 


Exemption 


The restrictions of section 406{a) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply 
to (1) the past and proposed lease by the 
Plan of office space in certain 
commercial real property (the Property) 
located in Las Vegas, Nevada to 
Southwest Therapy, Inc., a party in 
interest with respect to the Plan (the STI 
Lease); and (2) the subsequent leases of 
space in the Property, including 
amendments, renewals or extensions 
thereof, by the Plan to other parties in 
interest with respect to the Plan; 


provided that such Property leases are 
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with parties which do not have any 
fiduciary authority with respect to the 
Plan’s interests in the Property; and 
provided further that all terms and 
conditions of such leases, including 
amendments, renewals or extensions 
thereof, are no less favorable to the Plan 
than those which the Plan could obtain 
in arm’s-length transactions with 
unrelated parties. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
December 24, 1990 at 55 FR 52904. 

Effective date: This exemption is 
effective as of July 16, 1990 with respect 
to the STI Lease. 

Written comments: Department 
received one written comment and no 
requests for a hearing. The comment did 
not address issues related to the subject 
transactions. After consideration of the 
entire record, the Department has 
determined to grant the exemption. 

For further information contact. 
Ronald Willett of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


First National Bank Employees Profit 
Sharing Plan (the Plan) Located in 
Killeen, Texas 


[Prohibited Transaction Exemption 91-18; 
Exemption Application No. D-8468] 


Exemption 


The restrictions of section 406(a) and 
406 (b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code, shall not apply to the cash sale 
(the Sale) of six secured promissory 
notes (the Notes) by the Plan to the First 
National Bank, a party in interest with 
respect to the Plan, for the greater of 
either the outstanding principal plus the 
accrued, unpaid interest owing on the 
Notes on the date of the Sale, or their 
fair market value as determined by a 
qualified, independent appraiser on the © 
date of the Sale. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
December 11, 1990 at 55 FR 50896. 


For further information contact: Mr. C. 
E. Beaver of the Department, telephone 
(202) 523-8881. (This is not a toll-free 


number.) 
General Information 


The attention of interested persons is 


directed to the following: 
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(1) The fact that a transaction is the 
subject of an exemption under section 


408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions to which the exemptions does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
‘duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a}(1}(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) These exemptions are 
supplemental to and not in derogation 
of, any other provisions of the Act and/ 
or the Code, including statutory or 
administrative exemptions and 
transactional rules. Furthermore, the 
fact that a transaction is subject toan 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction; and 

(3) The availability of these 
exemptions is subject to the express 
condition that the material facts and 
representations contained in each 
application accurately describes all 
material terms of the transaction which 
is the subject of the exemption. 

Signed at Washington, DC, this 15th day of 
February, 1991. 

Ivan Strasfeld, 
Director of Exemption Determinations, 


Pension and Welfare Benefits Administration, 
&.S. Department of Labor. 


{FR Doc. 91-4187 Filed 2-21-91; 8:45 am) 


BILLING CODE 4510-29-™ 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


(Notice (91-16}} 


NASA Advisory Council (NAC), History 
Advisory Committee (HAC); Meeting 


AGENCY: National Aeronautics and 
Space Administration. 
ACTION: Notice of meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, History 
Advisory Committee, 


DATES: March 12, 1991, 8:30 a.m. to 5 
p-m.; and March 13, 1991, 8:30 a.m. to 
2:30 p.m. 
aooresses: Headquarters Building, 
room 1529, Kennedy Space Center, 
Kennedy Space Center, FL 32899. 
FOR FURTHER INFORMATION CONTACT, 
Dr. Roger D. Launius, History Division, 
National Aeronautics and Space 
Administration, Washington, DC 20546, 
202/453-8300. 
SUPPLEMENTARY INFORMATION: The 
NAC History Advisory Committee was 
established to provide overall guidance 
to the NASA History Division on 
historical research and writing 
activities. The HAC, chaired by Dr. 
Arthur L. Norberg, is composed of seven 
members. The meeting will be open to 
the public up to the seating capacity of 
the room (approximately 20 persons 
including the committee members and 
other participants). It is imperative that 
the meeting be held on these dates to 
accommodate the scheduling priorities 
of the participants, 

Type of meeting: Open. 


Agenda 


March 12, 1991 

8:30 a.m.— Welcome to Kennedy Space 
Center Director. 

9 a.m.—Opening Remarks. 

9:30 a.m.—NASA History Program 
Background and Prospects. 


3 p.m.—Kennedy Space Center History 
Program. 


§ p.m—Adjourmn, 

March 13, 1991 

8:30 a.m.—Opening Remarks. 

9 a.m.—NASA History Program 
Publications Plans. 


11:00 a.m.—NASA History Program 
Roadmap for the Future. 

1 p.m.—Group Discussion. 

2:30 p.m.—Adjourn. 


Dated: February 15, 1991. 
John W. Gaff, 


Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration. 


JFR Doc. 91-4198 Filed 2-21-91; 8:45 am} 


BILLING COOE 7510-01-% 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


Meetings 


Pursuant to section 10(a)}(2} of the 


Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Artsin | 
Education Advisory Panel (Overview 


_ Section) to the National Council on the 


Arts will be held on March 11, 1991, 
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fiom 9'a.m.-5 p.m. and March 12 from 9 
a.m.-3 p.m. in room M-14 at the Nancy 
Hanks Center, 1100 ) Pennisylvania 
Avenue, NW., Washington, DC 20506. 

This meeting will be open to the 
public on a space available basis. The 
topics for discussion will be 
Introductory Remarks and instructions 
to the panelists, Cultural Diversity, 
Activities in the Field of Arts Education, 
and Research Findings on the Field of 
Arts Education. 

Any interested persons may attend, as 
observers, meetings, or portions thereof, 


of advisory panels which are open to the 
public, 


Members of the Public attending an 


open session of a meeting will b 
permitted to participate in the panel's 
discussions at the discretion of the ~ 
chairman of the panel if the chairman is 
a full-time Federal employee. If the 
chairman is not a full-time Federal 
employee, then public participation will 
be permitted at the chairman‘s 
discretion with the approval of the full- 
time Federal employee in attendance at 
the meeting, in compliance with this 
guidance. 

If you need special accommodations 
due to disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/\ 682-5532, 
TTY 202/682-6496, at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Martha Y. Jones, Acting Advisory 
Committee Management Officer, 
National Endowment for the Arts, 
Washington, DC 20506, or call (202) 682- 
5433. 

Dated: February 14, 1991, 

Martha Y. Jones, 

Acting Director, Council and Panel 
Operations, National Endowment for the Arts. 
(FR Doc. 91~4232 Filed 2-21-91; 8:45 am] 


BALLING CODE 7837-01-44 


Meetings 

Pursuant to section 10(a}(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463}, as amended, notice is hereby 
given that a meeting of the Literature 
Advisory Panel (Professional 
Development/Overview Section] to the 
National Council on the Arts will be 
held on March 15, 1991 from 9 a.m.-6 
p.m. and March 16 from 9 a.m.-3 p.m. in 
room 714 at the Nancy Hanks Center, 
110 Pennsylvania Avenue, NW., 
Washington, DC 20506. 

A portion of this meeting will be open 
to the public on March 16 from 12 p.m.-3 
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p.min. The topics will be policy discussion 
and guidelines review. 

The remaining portions of this meeting 
on March 15 from 9 a.m.-6 p.m. and 
March 16 from 9.a.m.-12 p.m. are for the 
purpose. of Panel review, discussion, 
evaluation, and recommendation on 
applications for financial assistance 
under the National Foundation on the 
Arts and the Humanities Act of 1965, as 
amended, including information given in. 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of 
December 11, 1996,.as amended, these 
sessions will be closed to the public 


pursuant to subsection (c}(4}, (6) and 
(9)(B) of section 552b of title 5, United 


States Code, 
Any interested persons may attend, as 
observers, meetings, or portions thereof, . 


of advisory panels which are open to the 
Members of the public attending an. 


open session of a meeting will be 
permitted to participate in the panel's 
discussions at the discretion of the _ 
chairman of the panel if the chairman is 
a full-time Federal employee. Ifthe _ 
chairman is not a full-time Federal 
employee, then public participation will 
be permitted at the chairman's 
discretion with the approval of the full- 
time Federal employee in attendance at 
the meeting, in compliance with this 
guidance, 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
TTY 202/682-5496, at least seven (7) 


days prior to the meeting. 


Further information with reference to 


this meeting can be obtained from Ms. 


Martha Y. Jones, Acting Advisory 
Committee Management Officer, 


National Endowment for the Arts, 
Washington, DC 20506, or call (202) 682— 
9433. 


Dated: February 14, 1991. 
Martha Y. Jones, 


Acting Director, Council and Panel 
Operations, National Endowment for the Arts. 


JFR Doe. 91-4233 Filed 2-21-91; 8:45 am) 


BILLING COOE 7537-01-™ 


Meetings 
Pursuant to section 10{a)(2) of the 


Federal Advisory Committee Act (Pub. 


L. 92-483), as: amended, notice is hereby 
given that a meeting of the Media Arts 


Advisory Panel (Radio Programming in 
the Arts Section) to the National Council: 
on the Arts.will be held on March 14, 


1991 from 9.a.m.-5:30 p.m. in:room 716 at 


the Nancy Hanks Center, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506. 

A portion of this meeting will be open 
to the public from 5 p.m.-5:30 p.m. The 
topic will be guidelines discussion. 

The remaining portion of this meeting 
from 9 a.m.-5 p.m: is for the purpose of 
Panel review, discussion, evaluation, 


and recommendation on applications for 
financial assistance under the National 


Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of 
December 11, 1990, as amended, this 
session will be closed to the public 
pursuant to subsection (c)(4), (6) and 
(9)(B) of section 552b of title 5, United 
States Code. 


Any interested persons may attend, as 


observers, meetings, or portions thereof, 


of advisory panels which are open to the’ 


public. 

Members of the public attending an 
open session of a meeting will be 
permitted to participate in the panel's - 
discussions at the discretion of the 
chairman of the panel if the chairman is 
a full-time Federal employee. If the 
chairman is not a full-time Federal 
employee, then public participation will 
be permitted at the chairman's 
discretion with the approval of the full- 
time Federal employee in attendance at 
the meeting, in compliance with this 
guidance. 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 


Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
TTY 202/682-5496, at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Martha Y. Jones, Acting Advisory 
Committee Management Officer, 
Nationa] Endowment for the Arts, 
Washington, DC 20506, or call (202) 682- 
5433. 


Dated: February 14, 1991. 
Martha Y. Jones, 
Acting Director, Council and Panel 
Operations, National Endowment for the Arts, 
[FR Doc. 91-4234 Filed 2-21-91; 8:45 am} 
BILLING CODE 7537-01-M 


Pursuant to section 10(a}(2) of the 


Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Media Arts‘ 


Advisory Panel (Radio Projects Section) 
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to the National Council on the Arts will 
be held'on March 12, 1991 from 9 a.m.- 
6:30 p.m. and March 13 from 9‘a.m.—5:30 
p.m. in room 716 of the Nancy Hanks 
Center, 1100 Pennsylvania Avenue, 
NW., Washington, DC 20506. 

This meeting is for the purpose of 


Panel review, discussion, evaluation, 


and recommendation on applications for 


financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the Agency by 
grant applicants. In accordance with the 


determination of the Chairman of 
December 11, 1990, as amended, these 


sessions will be closed to the public 
pursuant to subsections (c)(4); (6) and 
(9)(B) of section 552b of title 5, United 
States Code. 

Further information with reference to 
this meeting can be obtained from Ms. 
Martha Y. Jones, Acting Advisory 


Committee Management Officer, 
National Endowment for the Arts, 


Washington, DC 20506, or call (202) 682- 
5433. 

Dated: February 14, 1991. 
Martha Y. Jones, 
Acting Director, Council and Panel 
Operations, National Endowment for the Arts. 
[FR Doc. 91-4235 Filed 2-21-91; 8:45 am] 


BILLING CODE 7537-01-t 


NATIONAL SCIENCE FOUNDATION 
Advisory Committee for Polar 


Programs 


Name: Advisory Committee for Polar 
Programs. 

Date & Time: March 11, 1991, 8:30 
a.m.—5:30 p.m. March 12, 1991, 8:30 a.m.— 
3:30 p.m. 


Place: National Science Foundation, 
room 540, 1800 G Street, NW., 


Washington, DC 20550. 

Type of Meeting: Part Open. 

Contact Person: Dr. Jane Dionne, Polar 
Science Section, Division of Polar 


Programs, or Ms, Pawnee Cromer, room 
620, National] Science Foundation, 
Washington, DC 20550. Telephone: (202) 
357-7894. 


Purpose of Committee; Serves to 


provide expert advice to the U.S. 


Antarctic Programs and the Arctic 
Program, including advice on science 


programs, polar operations support, 


- budgetary planning, and polar 


coordination and information. 





Agenda 
March 11, 1991 (Open) 


0830 Opening, Introductions, and Welcome 
(Solomon, Wilkniss) 

0905 Discussion and approval of 3/90 
minutes 

0815 Assistant Director GEO, Dr. Corell 

0945 DPP budget information and other 
issues (Wilkniss, Slater) 

1015 Break 

1030 Development of the new science 
facility at McMurdo Station and its 
impact on Science Advisory Committee 
Comments (Wilkniss/DAC) 

1130. Research-Vessel-with Ice-Breaking- 
Capability Update (Sutherland/DAC) 

1200 Committee on Visitors (COV)}—review 
of Polar Coordination and Information 
Program (PCI) including examination of 
proposals, reviewer comments, and other 
privileged materials. (CLOSED) 

1300 International Environmental Issues 
(Talmadge) 

1330 Safety, Health & Environmental Issues 

(Staffo, DAC) 

Arctic Issues with focus on ARCSS 

(Moritz/DAC) 

1500 Break 

1515 Status of Operations (Chiang/DAC) 

1600 DAC, Dr. Wilkniss and Program 
Managers discussion of future science 
program.and implementation of long- 
range plan 

1700 Adjourn 


1400 


March 12, 1991 


0830 Discussion of issues to be addressed in 
implementation of the long range plan 

0930 Soviet/US Ice Camp (Lettau/DAC) 

1000 BREAK 

1015 DAC working session 

1300 Finish previous discussions and 
reports; proposed resolutions/ 
recommendations/votes, Director NSF, 
Dr. Walter E. Massey, Advisory 
Committee Comments 

1400 COV review of PCI (continued). 
(CLOSED) 

1430 Continue discussions and votes 

1530 Adjourn 


Reason for Closing: The oversight 
committee’s review of proposal actions 
will include privileged intellectual 
property and personal information that 
could harm individuals if it were 
disclosed. 

If discussions were open to the public, 
these matters that are exempt under 5 
U.S.C. 552b(c) (4) and (6) of the 
Government in the Sunshine Act would 
improperly be disclosed. 


vated: February 15, 1991. 
M. Rebecca Winkler, 


Committee Management Officer. 


[FR Doc. 91-4173 Filed 2-21-91; 8:45 am] 
BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-317] 
Baltimore Gas and Electric Company; 
Environmental Assessment and 


Finding of No Significant Impact 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an exemption 
from certain requirements of 10 CFR 
part 50, appendix J, paragraph IIL.D.3, 
“Type C Tests,” to the Baltimore Gas 
and Electric Company (BG&E/licensee) 
for the Calvert Cliffs Nuclear Power 
Plant, Unit 1, located at the licensee’s 
site in Calvert County, Maryland. 


Environmental Assessment 
Identification of Proposed Action 


The licensee would be exempt from 
the requirement of 10 CFR part 50, 
paragraph III.D.3, to the extent that a 
one-time extension from March 23, 1991, 
to June 21, 1991, (approximately three 
months) would be allowed for 
performing a type C local leak rate test 
(LLRT) on containment isolation valve 
1-CVC-515 which is currently required 
at intervals no greater than 2 years. This 
requested extension will allow the valve 
to be LLRT with the rest of the Unit 1 
containment isolation valves which are 
due for testing in June 1991, thus, placing 
1-CVC-515 LLRT interval back into 
sequence with the rest of the Unit 1 
containment isolation valves requiring 
LLRTs in accordance with the 2 years 
schedule of the above cited regulation. 

The exemption is responsive to the 
licensee’s application for exemption 
dated January 18, 1991. 


The Need for the Proposed Action 


Maintenance was performed on the 
valve in March of 1989 which resulted in 
the required LLRT being performed three 
months earlier than the other Unit 1 
containment isolation valves which 
require the LLRTs in accordance with 
the schedule of the above cited 
regulation. This was initially considered 
acceptable by the licensee based on the 
schedule for the Unit 1 spring 1991 
outage and projected startup of Unit 2. 
However, due to area electrical power 
needs, the Pennsylvania-New Jersey- 
Maryland (PJM) Network requested that 
the licensee not shut down Unit 1 until 
late in March. In addition, subsequent _ 
delays in the startup of Unit 2 would 
result in conflicts for the licensee’s plant 
staff to provide optimal support for the 
initial startup process for Unit 2 and 
shutdown of Unit 1. The requested 
extension will provide the licensee 
flexibility to perform its Unit 1 outage 


Federal Register / Vol.-56, No. ‘36 / Friday, February 22, 1091-/ Notices 


tasks while also allowing for improved 
coordination of plant staff to support 
both units in a safe and efficient 
manner. 

The proposed exemption constitutes 
approximately a three month delay in 
performing the Type C test (LLRT) on 
containment isolation valve 1-CVC-515. 
As noted, the extension will 
accommodate the current schedules for 
both units, allow the licensee flexibility 
to perform required tasks, and also _ 
allow for improved coordination of the 
plant staff to support activities of both 
units in a safe and efficient manner. 

The required LLRTs have been 
performed in accordance with the 
required schedule specified in the 
regulations during previous planned 
outages. The initial planning and 
scheduling allowed for the 1-CVC-515 
valve to be tested in the upcoming 
outage and returned to the same 
sequences as the other valves. However, 
the unanticipated supply requirements 
and schedule changes for both units 
have necessitated the one-time : 
extension request. Based on past 
performance and existing 
circumstances, a good faith effort has 
been made. 


Environmental Impact of the Proposed 
Action 


The proposed exemption will not 
change plant equipment, operation or 
procedures, and does not adversely 
affect either the probability or the 
consequences of any accident at this 
facility. The exemption does not affect 
radiological effluents from the facility or 
radiation levels at the facility. 
Therefore, the Commission concludes 
that there are no significant radiological 
environmental impacts associated with 
the proposed exemption. 

The proposed exemption does not 
affect nonradiological plant effluents. 
and has no other environmental impact. 
Therefore, the Commission concludes 
that there are no significant 
nonradiological environmental impacts 
associated with the proposed 
exemption. 


Alternative to the Proposed Action 


Since the Commissin has concluded 
there are no measurable environmental 
impacts associated with the proposed 
exemption, any alternatives with equal 
or greater environmental impact need 
not be evaluated. The principal 
alterntive to the exemption would be to 
require rigid compliance with the 
schedular requirements of 10 CFR part 
50, appendix J, paragraph IIL.D.3, for 
performing the LLRT on containment 
isolation valve 1~CVC-515. Such action 
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would not enhance the protection of the. 


environment, 
Alternative Use of Resources 


This action involves no use of 
resources not previously considered in 
the Final Environmental Statement of 


the Calvert Cliffs Nuclear Power Plant, 
Unit 1. 


Agencies and Persons Consulted 


The NRC staff reviewed the licensee's 
request and did not consult other 
agencies or persons. 


Finding of no Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed license 
amendment. 

Based upon the foregoing 
environmental assessment, we conclude 


that the proposed action will not have a — 


significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the licensee's letter dated 
January 18, 1991. This letter is available 
for public inspection at the 
Commission's Public Document Room, 
2120 L Street, NW., Washington, DC, 
and at the Calvert County Library, 
Prince Frederick, Maryland. 


Dated at Rockville, Maryland, this 14th day 
of February 1991. 


For the Nuclear Regulatory Commission. 


Robert A. Capra, 

Director, Project Directorate I-1, Division of 
Reactor Projects—I/Il, Office of Nuclear 
Reactor Regulation. 


[FR Doc. 91-4267 Filed 2-21-91; 8:45 am] 
BILLING CODE 7590-01-M 


Environmental Assessment and 
Finding of No Significant impact; 
Sacramento Municipal Utility District 


[Docket No. 50-312] 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an exemption 
from the emergency preparedness 
requirements of 10 CFR 50.54(q) to the 
Sacramento Municipal Utility District 
(SMUD) for the Rancho Seco Nuclear 
Generating Station. 


Environmental Assessment 
Identification of Proposed Action 


The exemption will delete the 
requirements for offsite emergency 
response capability. in the Rancho Seco 
Emergency Plan. 


Ranch Seco was shut down on June 7, 
1989 and defueling was completed on 
December 8, 1989. 


Need for Proposed Action 


The exemption is needed to eliminate 
requirements that were appropriate for 
an operating plant but are not needed at 
the shutdown Rancho Seco facility. 
Granting the proposed exemption would 
relieve SMUD from the unnecessary 
financial burden of performing offsite 
emergency preparedness activities and 
planning as required by 10 CFR 50.54(q). 


Environmental Impact of the Proposed 
Action 


The proposed action to delete 
requirements for offsite emergency 
planning and response will have no 
environmental impact because Rancho. 
Seco is shut down and defueled and the 
worst case accident would result in 
radiation exposures that were less than 
the Environmental Protection Agency’s 
(EPA) Protection Action Guides. The 
licensee’s analysis demonstrated that 
the potential risk to the public is now 
significantly reduced and the range of 
credible accidents and accident 
consequences are limited after the 
shutdown and defueling of Rancho Seco. 
The worst case accident for this facility 
is the dropping of a loaded spent fuel 
shipping cask. The licensee’s analysis 
showed a two hour exposure of 13.1 
mrem whole body gamma dose and 2.7 
X 10-*mrem thyroid dose at 100 meters. 
SMUD concluded that based upon the 
consequences of this worst case 
accident, the highest emergency 
classification that can occur is an Alert. 
Therefore, it would be appropriate to 
reduce the scope of the Rancho Seco 
Emergency Plan by eliminating offsite 
emergency response, while maintaining 
the emergency response capability 
necessary for onsite response to an 
Alert emergency classification. 

The NRC staff has independently 


calculated the offsite dose resulting from 


a fuel handling accident and determined 
that the two hour whole body gamma 
dose would be 2.2 mrem and the thyroid 
dose would be 2.8 X 10°? mrem. These 
values are a small fraction of the EPA's 
Protection Action Guideline of one (1) 
rem whole body gamma dose from 
exposure to airborne radioactive 
materials. Under these circumstances, 
the staff has determined that offsite 
emergency reponse planning is not 
required. 

In addition, the requested exemption 
would not authorize construction or 
operation, and would not authorize a 
change in licensed activities or effect 
changes in the permitted types or 
amounts of radiological effiuenis. With 


7421 


regard to potential non-radiological 
impacts, the proposed exemption does 
not affect plant non-radiological 
effluents and has no other 
environmental impact. Therefore, th2 
Commission concludes there are no 
measurable radiological or non- 
radiological environmental impacts 
associated with the proposed 


exemption. 
Alternatives to the Proposed Action 


Since the Commission concluded that 
there are no measurable environmental 
impacts associated with the proposed 
exemption, alternatives with equal or 
greater environmental impacts need not 
be evaluated. 

The principal alternative to the 
exemption is to require the licensee to 
maintain both its onsite and offsite 
emergency plans consistent with the 
requirements of 10 CFR 50.54(q). 
However, the Commission has 
determined that there are no credible 
accidents which could result in a 
radiological release which would 
require protective actions for the public. 
Requiring the maintenance of both its 
onsite and offsite emergency plans 
consistent with the requirements of 10 
CFR 50.54(q) would impose an 
unnecessary financial burden and would 
not enhance protection of the public or 
the environment. 


Alternative Use of Resources 


This action does not involve the use of 
any resources not previously considered 
in the Environmental Statement for 
Ranch Seco. 


Agencies and Persons Consulted 


The licensee initiated this exemption. 
action. The NRC staff is reviewing their 
request. No other agencies or persons 
were consulted. 


Finding of No Significant Impact 


The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption. 

Based upon this environmental 
assessment, the staff concludes that the 
proposed action will not have a 
significant effect on the quality of the 
human environment. 

For details with respect to this action, 
see the licensee’s application dated 
September 20, 1990, as amended 
December 20, 1990, which is available 
for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street, NW., 
Washington, DC 20555 and at the Martin 
Luther King Regional Library, 7340 24th 
Street Bypass, Sacramento, California 
95822, 
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Dated at Rockville, Maryland this 14th day 
of February 1991. 

For the Nuclear Regulatory Commission. 
Seymour H. Weiss, 
Director, Non-Power Reactors, 
Decommissioning and Environmental Project 
Directorate, Division of Advanced Reactors 
and Special Projects, Office of Nuclear 
Reactor Regulation. 


[FR Doc. 91-4268 Filed 2-21-91; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 40-08027-MLA; ASLBP No. 91- 
623-01-MLA] 


(Requests for Hearing 
Petitions for Leave To Intervene) 


January 24, 1991. 

In the Matter of Sequoyah Fuels 
Corporation (Source Material License No. 
SUB-1010) 

Before Administrative Judge James P. 
Gleason, Presiding Officer. 


I. Requests for Hearing 


A. Background 


An application by the Sequoyah Fuels 
Corporation (hereinafter SFC) for 
renewal of a source material license, 
and filed August 29, 1990 (License No. 
SUB-1010) is pending before the U.S. 
Nuclear Regulatory Commission. 
Requests for an adjudicatory hearing on 
the matter, pursuant to 10 CFR 2.1205, 
were received by the Commission: 
Native Americans for a Clean 
Environment (hereinafter NACE) on 
September 28, 1990, (its request was 
supplemented on December 20, 1990); 
Earth Concerns of Oklahoma, Inc. 
(hereinafter ECO) on October 1, 1990; 
and The Native Toxics Campaign 
TNTC) on October 8, 1990.2 A 
communication of September 28, 1990, 
was also received from the Carlile Area 
Residents Association (CARA) 
expressing an intent to file as an 
intervenor at a subsequent data. This 
memorandum and order considers the 
remaining petitions of NACE and TNTC. 
In a November 20, 1990, filing the Staff 
opposed the requests but advised that 
pursuant to the provisions of 10 CFR 
2.1213 it would participate in any 
hearing granted. Subsequently, after 
reviewing NACE’s supplemental petition 
filing, the Staff withdraw its opposition 
to NACE'’s request. 2 


1 In a notice of December 13, 1990, ECO’s request 

for a hearing was withdrawn. 

® Staff Response To Supplemental Request, 
January 7, 1991. 


Under the Commission's regulations, 
this member of the Atomic Safety and 
Licensing Board Panel has been 
designated to rule on the requests for 
hearing and any petitions for leave to 
intervene and to serve as the Presiding 
Officer in a hearing if granted. See 55 FR 
46744 (November 6, 1990). 


B. NRC Regulations 


The U.S. Nuclear Regulatory 
Commission has provided informal 
procedures for adjudicatory hearings in 
material licensing proceedings. See 10 
CFR part 2, subpart L. Requests for a 
hearing in such a proceeding must 
describe in detail: 

(1) The requestor’s interest in the 
proceeding; 

(2) How the requestor’s interest may 
be affected by the results of the 
proceeding, including reasons why the 
requestor should be permitted a hearing 
with particular reference to factors set 
forth in 10 CFR 2.1205(g); 

(3) The requestor’s area of concern 
about the licensing activity that is the 
subject matter of the proceeding; and 

(4) The circumstances establishing 
that the request is timely filed in 
accordance with 10 CFR:2.1205(c). 

It is the Presiding Officer's 
responsibility to determine that 
petitioner's areas of concern are 
germane to the subject matter of the 
proceeding, the petition has been timely 
submitted and judicial standards for 
standing have been met. The standards 
for informal adjudications are similar to 
those for formal hearing procedures and 
include among other factors: 

(1) The nature of the requestor’s right 
under the Act to be made a party to the 
proceeding; 

(2) The nature and extent of 
requestor’s property, financing or other 
interest in the proceeding; and 

(3) The possible effect of any order 
that may be entered in the proceeding 
upon the requestor’s interest. See 10 
CFR 2.1205(g) 

Judicial concepts of standing, in 
addition to being codified in CFR 
2.1205(g), are enumerated in a number of 
NRC decisions. See, e.g., Metropolitan 
Edison Co. (Three Mile Island Nuclear 
Station, Unit No. 1), CLI-83-25, 18 NRC 
$27, 332. These concepts require a 
showing that (a) the action complained 
of will cause an injury-in-fact, and (b) 
the injury is arguably within the zone of 
interests protected by statutes covering 
the proceeding. Niagara Mohawk Power 
Corp. (Nine Mile Point Nuclear Station, 
Unit 2), LBP-83-45, 18 NRC 213, 215 
(1983). 

In the event an organization files a 
petition for hearing, in order to meet 
standing requirements that entity must 
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show injury-in-fact to its organizational 
interests or the relevant interest of 
members who authorize it to act for 
them. Vermont Yankee Nuclear Power 
Corp. (Vermont Yankee Nuclear Power 
Station (LBP-87-7, 25 NRC 116, 118 
(1987)). 


C. Petitions 


1. NACE is an organization with at 
least several members residing within 
ten miles of the SFC nuclear licensed 
operation at Gore, Oklahoma. Affidavits 
furnished by two members of NACE, 
authorizing NACE to represent them in 
the proceeding, cite, inter alia, previous 
contamination incidents at the plant and 
allege threats to their families’ health 
and environment through continued 
operations.® The affiants cite specific 
threats to water supplies, fishing, 
hunting, recreational activities and 
travel habits near the facility. 

The NACE organization also alleges, 
inter alia, prior safety violations and 
accidents at the SFC facility including 
soil and ground water contamination, 
the extent of which is currently being 
reviewed by the NRC Staff. Citing an 
November 5, 1990 NRC Demand for 
Information served on the Applicant . 
concerning seepage of uranium 
contaminated water, NACE questions 
whether NRC safety and health 
standards are being met. The 
organization also claims that the health 
and economic well-being of some of its 
members are threatened by possible 
contamination of the Arkansas River 
through the discharge of effluents from 
the SFC plant. The petition also raises.a 
question whether, in light of alleged past 
and present safety violations, the best 
interests of public health and safety 
require the facility's decommissioning in 
lieu of a license renewal. 

2. The TNTC request for a hearing is 
brief and submits no specific basis for 
its opposition. Although expressing a 
disapproval of SFC’s license renewal, 
the petition merely states an intention to 
file a supplement to its request at a later 
date. 


D. Decision 


In applying NRC procedural 
requirements to the pending requests for 
a hearing, it is clear that NACE’s 
petition complies with regulatory 
requirements and TNTC’s does not. 


8 Applicant Ballard resides within two miles of 
the SFC plant and Deerinwater “approximately” 
ten. Although the Commission has rejected strict 
distance requirements for standing in informal 
adjudicatory material licensing cases, it may still be - 
a material factor. The petition is to be judged by all 
the “circumstances” in the case. See 54 FR 8272 
(Feb. 28, 1989) (Statement of Consideration). 
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Standing 


NACE purports to be an Indian 
controlled and staffed organization 
which aims to raise the consciousness of 
the public to environmental and nuclear 
related issues. The organization meets 
NRC's stnadards for standing. 
Allegations that soil and water 
contamination at the facility present 
violations of NRC health and safety 
standards is certainly an issue-alleging 
some injury in fact and is within the 
zone of interests protected by statute. 
NACE obtains standing through 
affidavits submitted by several of its 
members who allege specific threats of 
contamination as injurious to their lives 
and property. Not only do these 


members, who have authorized NACE to 


represent them live in close proximity to 
the facility at Gore, Oklahoma, but 
NACE has other members allegedly 
living in the general area of the plant, 
and members who are citizens of the 
Cherokee Nation of Oklahoma which 
owns the riverbed of a river flowing 
within a half-mile of the facility. The 
river may receive effluents from the SFC 
and the.health and the environmental 
interests of these individuals allegedly 
will be affected by contaminating 
materials in the river.* 

It is clear that NACE has a right 
through its members’ interest to be made 
a party to the proceeding, that property, 
and safety and health interests of its 
members are involved and that any 
order involving the application could 
have an adverse effect on these 
members’ interests. 

In regard to the TNTC petition, no 
additional supporting supplementary 
material has been received, and the 
organization’s request is deficient in 
other respects in meeting NRC standing 
requirements. Accordingly, TNTC’s 
request for a hearing must be denied. 


Areas of Concern 


The rules of practice for informal 
materials licensing adjudications also 
call for a determination that requests for 
hearings are timely and that petitioners’ 
specified areas of concern are germane 
. to the subject matter of the proceeding. 
10 CFR 2.1205(g). 

NACE's petition was submitted within 
30 days of the filing of the license 
renewal application and therefore 
qualifies on the timeliness requirements. 


* A Staff objection that NACE has not been 
authorized to act on behalf of the Cherokee Nation 
appears to be misdirected, since NACE seeks 
merely to represent the environmental interests of 
those particular citizens of the Cherokee Nation 
who are also members of NACE. 


See 10.CFR 2.1205(c)(2). The matter is 
moot on the petition filed by TNTC since 
NRC's standing requirements have not 
been met, supra. 

NACE’s petition sets forth a number 
of areas of concern found to be germane 
to the proceeding and others which are 
not. Summarized, the relevant 
allegations are that (1) prior accidents, 
and incidents of soil and water 
contamination under current review by 
NRC, raise serious questions whether 
health and safety standards can be met; 
(2) present contamination should be 
evaluated and removed prior to any 
license renewal; (3) the causes of SFC’s 
“poor” safety and environmental record 
must be addressed and resolved to 
prevent a repetition of these matters; (4) 
SFC’s proposed changes in its 
management structure may not provide 
assurance that adequate compliance 
with safety and environmental 
requirements will be provided; (5) the 
cumulative impact of permitted 
discharges to the air, water and land 
during ten (10) more years of operation 
may pose an unacceptable risk to the 
public health and environment; and (6) 
the environmental and safety impacts of 
the saffinate fertilizer program require 
review. 

The petitioner also incorporates, 
among its areas of concern, matters 
raised by the Staff in its October 5, 1990 
Order for Modification of License and a 
Demand for Information dated 
November 5, 1990. Since the Staff has 
indicated that the information sought by 
the Staff bears directly on license 
renewal, the relevancy of this non- 
specific concern must be presumed at 
this point. 

Not relevant or germane to the 
proceeding is NACE’s request that the 
Staff look at decommissioning rather 
than operation of the facility. 


Il. Petitions for Leave to Intervene 


The regulations provide that if a 
hearing request is granted, petitions for 
leave to intervene in the proceeding 
must be filed within thirty (30) days of 
the notice of hearing being published in 
the Federal Register. Petitions to 
intervene must comply with the same 
interest and standing obligations of 
petitioners for a hearing. See 10 CFR 
2.1205(j). Representatives of interested 
State, county municipal governments or 
agencies thereof also may request 
during the same thirty day period an 
opportunity to participate in these 
informal proceedings. These requesters 
must state their areas of concern with 
reasonable specificity. An opportunity 
will also be provided in this proceeding 
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for persons not-parties to it to make 
limited appearance statements for the 
purpose of stating their views on the 
issues. 
Order 

For the reasons stated, it is, this 24th day of 
January 1991, Ordered: 

1. The request for hearing by the Native 
Americans for a Clean Environment is 
granted; the request by The Native Toxics 
Campaign is denied. 

2. A hearing on the Application of the 
Sequoyah Fuels Corporation for renewal of 
its Source Material License will be held and 
the time and other details concerning the 
hearing will be published at a future date. 

3. Petitions to intervene in this proceeding 
must be filed within 30 days of this Order 
appearing in the Federal Register. The 
Applicant and Staff will have ten (10) days to 
respond after service of any petition. 

4. An appeal from this Order may be filed 
with the Atomic Safety and Licensing Board 
pursuant to the terms of 10 CFR 2.1205(n). 
Any appeal must be filed within ten (10) days 
of service of this Memorandum and Order 
and may be supported or opposed by any 
party by filing a counter-statement within 
fifteen (15) days of service of the appeal brief. 
Bethesda, Maryland. 

James P. Gleason, 

Presiding Officer, Administrative Judge. 
[FR Doc. 91-4269 Filed 2-21-91; 8:45 am] 
BILLING CODE 7590-01-M 


OFFICE OF PERSONNEL 
MANAGEMENT 


Request for Approval of Standard 
Form 2800; CSRS Application for 
Death Benefits Submitted to OMB for 
Clearance 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice. 


suMMARY: In accordance with the 
Paperwork Reduction Act of 1980 (title 
44, U.S. Code, chapter 35), this notice 
announces the revision to an 
information collection, Standard Form 
2800, Application for Death Benefits. 
This form is used by the Office of 
Personnel Management, Civil Service 
Retirement System, to determine 
whether a benefit is payable in the 
event of the death of an employee, a 
former employee, or an annuitant. 

Approximately 70,000 forms are 
completed annually, each requiring 
approximately 30 minutes to complete, 
for a total public burden of 35,000 hours. 
For copies of this proposal, call C. 
Ronald Trueworthy on (202) 606-2261. 
DATES: Comments on this proposal 
should be received on or before March 
25, 1991. 
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ADDRESSES: Send or deliver comments 

to— 

C. Ronald Trueworthy, Agency 
Clearance Officer, U.S. Office of 
Personnel Management, 1900 E. Street, 
NW., room 6410, Washington, DC 
20415. 

and 

Joseph Lackey, OPM Desk Officer, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, New Executive Office 
Building, NW., room 3002 Washington, 
DC 20503. 

FOR FURTHER INFORMATION CONTACT: 

Mary Beth Smith-Toomey, (202) 606- 

0623. 


Constance Berry Newman, 

Director. 

[FR Doc. 91-4263 Filed 2-21-91; 8:45 am] 
BILLING CODE 6325-01-M 


Civil Service Retirement System; 
Alternative Forms of Annuity Factors 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice. 


SUMMARY: The Office of Personnel 
Management (OPM) is providing notice 
of adjusted present value factors 
applicable to employees who elect the 
alternative form of annuity under 
section 8343a of title 5, United States 
Code. This notice is necessary to 
conform the present value factors to 
changes in demographic rates approved 
by the Board of Actuaries. 

EFFECTIVE DATE: Revised present value 
factors will apply to anyone whose 
annuity commences on or after May 1, 
1991. 

ADDRESSES: Send requests for actuarial 
assumptions and data to the Office of 
the Actuary, room 4307 STOP, Office of 
Personnel Management, Washington, 
DC 20415. 

FOR FURTHER INFORMATION CONTACT: 
Robert Rosenblatt (202) 606-0775, ext. 
207. 

SUPPLEMENTARY INFORMATION: Section 
831.2205(a) of title 5, Code of Federal 
Regulations, prescribes the method for 


computing the reduction in the beginning 


rate of annuity payable to a retiree who 
elects an alternative form of annuity 
under 5 U.S.C. 8343a. That reduction is 
required in order to produce an annuity 
that is actuarially equivalent to the 
annuity of a retiree who does not elect 
an alternative form of annuity. The 
present value factors currently used to 
compute the reduction were published 


—_ OPM (52 FR $2367} on August 27, 


The Board of Actuaries of the Civil 
Service Retirement System has 
approved new demographic rates for 
both the Civil Service Retirement 
System (CSRS) and the Federal 
Employees Retirement System (FERS). 
The factors that are considered in 
determining those rates are listed in 
§ 841.404 of title 5, Code of Federal 
Regulations. The rates are based on 
experience under CSRS and the 
transitional system over the period 1983 
through 1987. 

The changed demographic rates 
require corresponding changes in the 
present value factors used to compute 
an alternative form of annuity under 
CSRS. The factors will also be used, in 
accordance with 5 U.S.C. 8334(d)(2), to 
compute the annuity of an employee 
whose annuity commences on or after 
December 2, 1990, and who retires (other 
than on disability) while owing a 
redeposit of a refund for service that 
ended before October 1, 1990. 

OPM is, therefore, revising the table of 
CSRS present value factors to read as 
follows: 


PRESENT VALUE FACTORS 


Constance Berry Newman, 

Director. 

[FR Doc. 91-4264 Filed 2-21-91; 8:45 am] 
BILLING CODE 6325-01-M 
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SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-28889, International Series 
Release No. 231] 


List of Foreign Issuers Which Have 
Submitted information Required by 
the Exemption Relating to Certain 
Foreign Securities 


Foreign private issuers with total . 
assets in excess of $5,000,000 and a 
class of equity securities held of record 
by 500 or more persons, of which 300 or 
more shareholders reside in the United 
States, are subject to the registration 
and reporting provisions of the 
Securities Exchange Act of 1934 [15 
U.S.C. 78a et seqg., as amended by Public 
Law No. 94-29 (June 4, 1975)]} (the 
“Act”).? 

Rule 12g3-2(b) (17 CFR 240.12g3-2(b)) 
provides an exemption from registration 
under section 12(g) of the Act for a 
foreign private issuer which submits on 
a current basis material specified in the 
Rule to the Commission. Such required 
material includes that information about 
which investors ought reasonably to be 
informed with respect to the issuer and 
its subsidiaries and which the issuer (1) 
has made or is required to make public 
pursuant to the law of the country of its 
domicile or in which it is incorporated or 
organized, (2) has filed or is required to 
file with a stock exchange on which its 
securities are traded and which was 
made public by such exchange and/or 
(3) has distributed or is required to 
distribute to its security holders. 

On October 6, 1983, the Commission 
revised Rule 12g3-2(b) by terminating 
the availability of the exemptive rule for 
certain foreign issuers with securities 
quoted on NASDAQ.? Securities of non- 
Canadian issuers in compliance with the 
information-supplying exemption as of 
October 6, 1983 and quoted in NASDAQ 
on that date were grandfathered 
indefinitely. However, the exemption 


1 Foreign issuers may also be subject to such 
requirements of the Act by reason of having 
securities registered and listed ona national - 
securities exchange in the United States, and may 
be subject to the reporting requirements by reason 
of having registered securities under the Securities 
Act of 1933 [15 U.S.C. 77a et seg., as amended by 
Public Law No. 94-29 (June 4, 1975)]. 

? Securities Exchange Act Release No. 2026 
(October 6, 1983). 

8 If, however, the securities are delisted tron: 
NASDAQ or the issuer fails to maintain or 
otherwise meet the requirements of the exemption, 
the grandfather provision will cease to apply. 
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was extended to Canadian securities 
only until January 1986. 

When it adopted Rule 12g3-2 ana 
other rules relating to foreign 
securities,* the Commission indicated 
that from time to time it would issue 
lists showing those foreign issuers that 
have obtained exemptions from the 
registration provisions of section 12(g) of 
the Act.5 The purpose of the present 
release is to call to the attention of 
brokers, dealers and investors that some 
form of relatively current information 
concerning the foreign issuers included 
on the following list is available in the 


Afmin Hoidings Ltd 
Afrikander Lease, Ltd., 


Akers Medical Technology Ltd... 
Akiko-Lori Gold Resources Ltd... 
Alaskon Resources Ltd. 

Alban Exploration Ltd. 

Albert Fisher Group PLC, The... 
Alexa Ventures Inc 

Alfa-Laval 

Alina International Industries Ltd... 
All Nippon Airways Co., Ltd 

All North Resources Ltd 


Alimed International investments Corp... 
Corp 


* Securities Exchange Act Release No. 8066 (April 
28, 1967). 

5 The last such list was contained in Securities 
Exchange Act Release No, 27325 (Septemiber 29, 
1989). 

® Inclusion of an issuer on the following list is not 
an affirmation by the Commission that the issuer 


public files of the Commission.* The 
Commission also wishes to bring to the 
attention of brokers, dealers, and 
investors the fact that current 
information concerning foreign issuers 
may not necessarily be available in the 
United States.? The Commission 
continues to expect that brokers and 
dealers will consider this fact in 
connection with their obligations under 
the federal securities laws to have a 
reasonable basis for recommending 
these securities to their customers.® Any 
questions regarding Rule 12g3-2 or the 
list included herein should be directed 


has complied or is complying with all the conditions 
of the exemption provided by Rule 12g3-2(b). The 
list does identify those issuers that both have 
claimed the exemption and have submitted 
relatively current information to the Commission. 

7 Paragraph (a)(4) of Rule 15c2~11. [17 CFR 
240.15c2-11] requires a broker-dealer initiating a 
quotation for securities of a foreign private issuer to 


to C. David Messman, Office of « 
International Corporate Finance, 
Division of Corporation Finance, 
Securities and Exchange Commission, 
Washington, DC 20549 ((202) 272-3246). 
Requests for copies of the documents in 
the files should be directed to the Public 
Reference Room, Securities and 
Exchange Commission, Washington, DC 
20549 ((202) 272-7450). 


For the Commission, by the Division of 
Corporation Finance, pursuant to delegated 
authority. 


Margaret H. McFarland, 
Deputy Secretary. 


| FileNo, | __ Count 


82-2898 
62-961 
82-1267 
82-2594 
82-2383 
82-3025 
82-2723 
82-2060 
82-831 
82-2124 
82-2992 
82-1853 
82-245 
62-1821 
82-2562 
82-2330 
82-1911 
82-2668 
82-2548 
82-160 
82-2927 
82-1888 
82-1941 
82-1020 
62-2224 
82-2765 
82-1746 
82-1569 
82-1646 
82-878 
82-1064 
82-2118 
82-1856 
82-695 
82-2176 
82-2852 
62-2812 
82-1273 
62-2991 
82-2912 
82-2265 
82-1204 
82-2263 
82-1396 
62-1157 
82-2310 
82-2680 
82-2798 
82-97 
82-146 
82-3047 
82-1917 


maintain in its files, and to make reasonably 
available upon request, the information furnished to 
the Commission pursuant to Rule 12g3-2(b) since 
the beginning of the issuer's last fiscal year. 

® See, e.g., Hanly v. SEC, 415 F.2d 589 (2nd Cir. 
1969) (broker-dealer cannot recommend a security 
unless an adequate and reasonable bas’s exists for 
such recommendation). 





82-2581 
82-2874 
62-1867 
82-2406 
82-2857 
82-2993 
82-1450 
82-3017 
82-1768 
62-1320 
82-2965 
82-736 
62-282 
82-2663 
82-034 
82-1674 
82-2050 
82-2226 
82-812 
82-1920 
82-2239 
82-2860 
82-1939 
82-3041 
82-2778 
82-2784 
82-828 
82-2881 
82-2814 
82-2972 
82-1117 
82-126 
82-132 
82-162 
82-1047 
82-2686 
82-1361 
62-1362 
82-1999 
82-1104 
82-2824 
82-2658 
82-2871 
82-1054 
82-2242 
82-1557 
82-2924 
82-2747 
82-2796 
82-1070 
82-2439 
82-2650 
82-2491 
82-2998 
82-1697 
82-1514 
82-1600 
82-1375 
82-2950 
82-1435 
82-2741 
82-1486 
82-2780 
82-927 
82-2532 
82-69 
82-2920 
82-1656 
62-2818 
82-863 
82-1133 

w= “82-1650 
I cicecth nh ehctsastbsclinccodisisipebessaisnctodttsnstsosstepeigsor scivosiemsnticaccintiias we} 82-3013 


82-3 

82-219 
82-2273 

Braiden Resources Ltd. ........-.ce00eec0-ce- ‘ pitineca baba bisdicc siete . 82-2121 
i 82-2619 
Brascan, Lid oa eis laeatasansoctin - 82-4 
és _ : 82-2750 
Brent Walker Group PLC, Wp hatladisddniastabihattchiad sseubesleSecDinu hassel nalts Me SAR ge acaba esos 62-2041 
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62-2167 
82-1264 
62-2327 
62-2631 
82-2886 
82-2866 


Buffelsfontein Gold Mining Co., Ltd... 

Buhrmann-Tetterode N.V. 

Burmah Oil PLC, The oa 

Burns Philip & Co. Ltd ..... 

Burro Creek Minerals Lid.... 82-2593 
Burton Gruop PLC, The 82-1498 
B.Y.G. Natural Resources Inc. 82-2038 


82-2831 

Corp 82-2550 

Cajun Oil & Gas Producers Inc... _ 82-2825 

: 82-2738 

Cainor Resources Ltd.. 82-2230 

Can-Am industries ¥ 82-1985 

. 82-2447 

Can Pro Developments _. 82-2911 
Canada Tungsten Mining Corp. Ltd.. oa 82-290 

Canadian Cariboo Resources Ltd.......... = 82-2644 

Canadian Conquest Explorations Inc.... od 82-2473 

Canadian Crew Energy Corp.........sss+« a 82-2460 
Canadian Eagle Explorations Inc .. a 82-603 

Canadian Grizzly Bear Mines Inc ........ 82-2649 
Canadian Imperial Bank of Commerce. 82-103 

: 82-1598 

82-2753 
82-112 

82-2141 

82-2098 

Canmark International Resource Inc.... 82-2289 

Cannelie Explorations Ltd oa 82-2854 

Cansorb Industries tnc......... sau 82-1760 

Canton Ventures Ltd........ as 62-1786 
82-942 

82-2367 

82-2917 

82-2682 

82-1770 


oi os 82-2921 
Cathay Pacific Airlines Ltd.. eee 82-1390 


Cathedral Gold Corp... | 82-1990 
€2-2540 
62-171 
82-2744 
82-1930 
82-1933 
82-2953 


62-1751 

82-2994 

62-417 
nina ae 





Federal Register / Vol. 56, No. 36 / Friday, February 22, 1991 / Notices 


[rien | eae 


82-107 Canada. 
82-2630 Canada. 
82-2523 Germany. 
82-2786 Canada. 
82-2215 Canada. 
82-2926 France. 
82-2946 France. 
82-2041 Canada. 
82-168 Canada. 
82-2135 Canada. 
82-1139 Canada. 
82-2106 Canada. 
82-1584 Canada. 
82-251 United Kingdom. 
82-936 Canada. 
82-765 Canada. 
82-1071 Canada. 
82-1079 Canada. 
82-2872 Canada. 
82-2763 Canada. 
82-2678 Canada. 
82-1357 Germany. 
82-444 Australia. 
62-2867 Mexico. 
82-2969 Spain. 
82-1987 Spain. 
82-1101 Australia. 
82-2939 Canada. 
82-3015 Canada. 
82-2662 Canada. 
82-1333 ireland. 
82-2597 Canada. 
82-2095 Canada. 
82-2636 Canada. 
82-781 Japan. 
82-2693 Australia. 
82-1643 Finland. 
82-1553 Canada. 
82-1978 Canada. 
82-2404 Canada. 
82-1245 South Africa. 
82-2666 Canada. 
82-230 Japan. 
82-2962 Hong Kong. 
82-1218 Japan. 
82-2558 United Kingdom. 
82-91 i ; 
82-246 

62-2811 

82-1221 

82-1263 

82-2334 

82-2959 

82-2835 

62-334 

82-1314 

82-2295 

82-1199 

82-1866 

82-1383 

82-433 

82-18 

82-213 

82-2800 

82-2566 

82-2004 

82-1658 

82-713 

82-229 

82-124 

82-19 

82-1299 

82-1860 

82-2034 

82-2467 

82-2944 

62-2110 

82-2967 

82-2645 

82-3029 

82-289 

82-239 


2M Midlands Electric 
East Rand Gold & Uranium Co. Ltd.. 
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| FileNo | __ Country 


82-787 Canada. 
82-3040 United Kingdom 
82-1929 Canada. 
82-2647 Canada. 
82-1948 United Kingdom. 
82-2751 Canada. 
82-2695 New Zealand. 
62-2958 Israel. 
82-269 South Africa. 
82-3049 

82-2951 

82-1479 

82-969 

82-2561 

82-2982 

82-1195 

82-684 

82-2970 

82-1807 

82-3004 

82-2977 

82-3019 

82-1399 

82-2764 


82-1302 
E.R.G. Australia Ltd....... 82-2372 


Eridania Z.N., S.P.A.........-.---« bas : ie 82-902 
82-2521 
82-2883 
82-677 
82-1576 
82-1492 
82-2907 
82-2948 
82-3000 
82-2999 
82-2493 
82-2908 
82-2733 
82-2882 
82-1757 
82-2638 
82-2861 
82-1784 
82-650 
82-1962 
82-1713 
82-1426 
82-2081 
82-1310 
62-931 
82-2161 
82-2354 
82-2845 
82-1696 
82-2253 
82-2772 
82-2209 
82-202 
82-1048 
82-1438 
82-2783 
82-1367 
82-2611 
82-3007 
62-952 
82-2574 
82-44 
82-296 
82-1330 
82-1225 
82-1131 
82-2980 
82-2844 
82-78 
82-2938 
82-2192 
82-2700 
82-2877 
82-235 
82-2833 
82-311 
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Country 


Canada. 
Canada. 
Canada. 
Canada. 
Canada. 
United Kingdom. 
a Canada. 
Glencar Explorations PLC .. Sais ireland. 


Glendale Resources Inc stad Canada. 
Glider Developments Inc.... ast Canada. 
Glimmer Resources Inc = Canada. 
GLS Global Listing Service sd Canada. 
sate Canada. 
Globex Biotechnologies Inc nt i Canada. 
Gold and Minerals Explorations N.L cued Australia. 
Gold Fieids of South Africa Ltd....... wa South Africa. 
Goid Fieids Property Co., Ltd ... sti South Africa. 
Goid Greeniees Trott PLC. United Kingdom. 
Gold Mines of Kalgoorlie Ltd. oad Australia. 
Gold Pari Resources Ltd ack Canada. 
Gold Power Resources Inc Canada. 
Goid Ridge Resources inc Canada. 
Gol¢ Spring Resources Ltd.. a, Canada. 
Goid Venture Piacers Ltd... mer Canada. 
Goidbank Ventures Ltd... eed Canada. 
Goidbelt Mines Inc 4 Canada. 
Goidciiff Resources Corp .. 3 Canada. 
Goldcorp investments Ltd ; Canada. 
Goiden Adit Resources Ltd... ; Canada. 
Golden Arrow Resources Canada. 
Golden Crown Resources Ltd .. Canada. 
Goiden Hope Mines Ltd os Canada. 
Goiden Pacific Resources inc .. Canada. 
Goiden Pool Resources Ltd Canada. 
Golden Sitka Resources inc Canada. 
Goiden Tonkin Resources Ltd.. Canada. 
Golden Trump Resources Ltd Canada. 
ca caceccansioasesdavonstbanonabanensosnses 82-2102 Australia. 
Goidhiil Resources Inc 82-2632 Canada. 
Goldpac investments Lid .. 82-1167 Canada. 
Goidpower Resources Inc. 82-2782 Canada. 
Goldways Resources Inc... 82-2345 Canada. 


82-2475-S | Canada. 
Graham Goid Mining Corp i 82-2978 Canada. 

Govett Strategic Investment Trust PLC... : 82-287 United Kingdom. 
Grand Metropolitan PLC ; 82-1247 United Kingdom. 
Grand National Resources inc » 82-1100 Canada. 
Grandma Lees Inc A 82-542 Canada. 

Great Eastern Mines Ltd... ‘ 82-732 Australia. 
Great Fingali Mining Co. N.L. . 82-2533 i 
Great Lakes Minerals inc od 82-2984 

Great Northwest Resources Corp... od 82-2933 

Great Pacific Resources Inc 3 82-2425 

Grenfell Acquisitions Ltd os 82-2777 

Greyhound Communications Ltd . re 82-2600 

Grootviei Proprietary Mines Ltd... a 82-222 

Grupo Sidek, S.A. de C.V.Y. m 82-2598 

82-857 

Guid Resources a 82-1499 

Guif international Minerals Ltd ss 82-2029 

Gwalia Resources (international) Ltd. * 82-2125 

Gwalia Resources Ltd eA 82-2126 


82-2120 
82-2801 


82-1089 
Haglund industries international Inc .. 82-1709 


Hang Lung Development Co. Ltd... = 82-1439 
Hanna Pacific Steel Co. Ltd ed 82-2435 
Harmony Gold Mining Co. Ltd.... a 82-238 

Hartstone Group PLC, The 82-3022 


82-2415 
= 82-2879 
“d 82-2637 

Hedley-Sterling Exploration inc... id 82-1935 
Hello Channei Inc., The... 82-2771 
it _ 82-2828 

82-1561 
82-1334 


82-2655 
High Level Resources Lid... 82-1035 


High River Gold Mines Ltd oa 82-1238 
Highveld Stee! & Vanadium Corp. Ltd 3 ea 82-596 
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Hildon Mining Explorations Ltd 82-2378 

Hillsdown Holdings PLC 82-1407 

Hino Motors Ltd 82-1388 

HLX Resources Ltd.. 82-3003 

Hollinger Inc me 82-117 

Hong Kong & China Gas Co. Ltd.. = 82-1543 

Hong Kong Land Holdings a 82-2964 

Hongkong & Shanghai Banking Corp. Ltd... 82-683 

Hopewell Holdings Ltd 82-1547 

Horizon Village Corp., Canada... 82-2332 

Hovik Medical Corp 82-2132 

Hoyts Entertainment Ltd 82-2851 

HSI Hydrosystems International Inc.. 82-2585 

Huhtamaki Oy * 82-2925 

Huntington Resources Inc.. e 82-1374 

Huron Star Resources Ltd a 82-2218 

Hysan Development Co. Ltd.. = 82-1617 

latco Industries inc.. 82-2793 

IGF Metal inc 82-694 

IES Technologies Corp a 82-2219 

impala Piatinum Holdings Ltd... Be 82-359 

Imperial Metals Corp Se 82-1032 

Independent Resources Ltd.. ed 82-1417 

Indian River Resources Inc... oa 82-997 

82-1887 

Indonesian Diamond Corp. Ltd. 82-1676 

Inova Optics Inc. ca 82-2282 

insulblock Systems. i 82-2577 

INT Limited Si 82-2910 

Integrated Resources. A 82-2576 

intl Focus Res Inc ea 82-1222 

Interactive Communications Corp roa 82-3054 

Internacionale de Ceramica S.A. de C.V ad 82-2873 

International Baron Resources Ltd ial 82-2225 

International Butec Industries Corp eee 82-2609 

International Cablecasting Technologies Inc. ied 82-1519 

International Consort Industries Inc el 82-993 

International Data Service Corp a 82-2181 

international Delta Resources Ltd... wiod 82-1535 

International Geographics Ltd 82-2634 

International Hard Suits inc was 82-1950 

International Health & Beauty Inc... eI 82-2805 

International Kaaba Gold Corp a 82-1049 

International Light Aircraft Corp... sai 82-2829 

International Maggie Mines Ltd... Rok 82-1690 

International Mining Corp. N.L..... ate 82-813 

international Mitek Computer inc = 82-876 

International Petroleum Corp ited 82-2684 

International Powerteck Systems Inc.. =e 82-1340 

Inter-Pacific Industrial Group Berhad.. <a 82-2677 

Iinter-Rock Oil Co. of Canada Ltd.... 82-2773 

Iron River Resources Ltd 82-1672 

\sleshaven Capital Corp 82-1944 Canada. 

ITC Internationa! Trading Corp 82-1815 Canada. 

|.T.D. International Technology Development inc i 82-2608 Canada. 

IXTAL International Technology Corp : 82-2732 Canada. 

Izone International Ltd i 82-782 Canada. 

J. Sainsbury PLC : 82-913 United Kingdom. 

James Hardie Industries Ltd... : 82-972 Australia. 

Japan Airlines Company Ltd... 82-122 Japan. 

Jardine Matheson Holdings 82-2963 Hong Kong. 

Jarvis Resources Lid 82-962 Canada. 

Jason Mining Ltd 82-1257 Canada. 

JC Smith Marketing Corp., The... 82-1934 Canada. 

Jefferson Smurfit Group PLC 82-1311 ireland. 

Jefjin Capital Corp 82-2949 Canada. 

Jewett-Cameron Trading Co. Ltd... 82-2357 Canada. 

Jilbey Industries Ltd 82-1629 Canada. 

Jingellic Minerals N.L....... 82-1808 Australia. 

John Boutari & Son S.A .. a 82-2968 Greece. 
82-1103 Canada. 
82-2415 Canada. 


82-2272 United Kingdor-. 
Jonpol Exploration Ltd. 82-1989 Canada. 


Joutel Resources Ltd... 82-502 Canada. 


Julia Mines N.L............. 82-1666 Australia. 
Kaitone Holdings Ltd.... i 82-3008 
Kalahari Resources Inc.... ‘ 82-2849 
Kap Resources Ltd .. : 82-2319 
Kemgas Sydney Inc. : 82-2075 
Kenrich Mining Co | 82-2809 
Kenton Natual Resources Corp 82-1455 


BEST COPY AVAILABLE 
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82-1727 
82-837 


82-215 
82-2794 
82-2024 


82-1972 
82-2175 
82-795 

82-3035 
82-1298 
82-173 

82-2227 
82-1021 
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Miramar Mining Corp. 

Mitsubishi Kasei Corp .. 

Molson Companies Ltd.... 

Mondavi Resources Ltd 

Moneywise Resources Inc . 

Mono Gold Mines Inc. 

Montreux Development Corp . 
Monument Resources Inc .. 
Moondust Ventures Inc... 

Moraga Resources Ltd 

Mount Aliand Resources Ltd 

Mount Burgess Gold Mining Co. N.L 
Mountain Frontier Explorations Ltd... 
Mountain West Resources Inc. 

Mt. Grant Mines Ltd 

Multiplex Resources Ltd. 


National Powr PLC 
National Quick Lube Ltd. 


New Dimensions Technologies Ltd.. 
New Era Developments Ltd 

New Japan Securities Co. Ltd 

New World Developments Co. Ltd... 
Newhawk Gold Mines Ltd 

Nexus Resources Corp 

Nic-Nik Resources Lid... 


Nippon Shokubai Kagaku Kagyo Co. Ltd.... 


Nissan Motor Co., Ltd 
Niugini Mining Ltd 
Nixdorf Computer AG 
Noble Mines & Oils Ltd.. 
Nora Industrier A.S.... 


North A nerican Resources Capital Ltd.. 
North American Ventures Ltd 
North Coast Industries Ltd... 


82-946 
82-206 
82-2448 
82-1566 
82-1191 
82-2954 
82-1993 
82-2384 
82-1029 
82-2288 
82-2349 
82-2667 
82-2913 
82-2770 
82-1235 
62-2214 
82-1201 
82-1789 
82-2937 
82-1171 
82-2618 
82-3060 
82-2052 
82-2588 
82-2292 
82-2216 
82-2346 
82-1252 
82-2919 
82-1665 
82-2069 
82-2089 
82-1796 
82-1813 
82-2971 
82-739 
82-679 
82-2459 
82-2544 
82-1484 
82-207 
82-1230 
82-1730 
82-509 
82-1613 
82-158 
82-1975 
82-2304 
82-2590 
82-2838 
82-2687 
82-2205 
82-2073 
82-2698 
82-2813 
82-1295 
82-3039 
82-2961 
82-2065 
82-2802 
82-3038 
82-2071 
82-2165 
82-2537 
82-3014 
82-2876 
82-2622 
82-2129 
82-1260 
82-2989 
82-2646 
82-1170 
82-2599 
82-2930 
82-2542 
82-2785 
82-1220 
82-478 
82-934 
82-474 
82-2656 
82-933 





Real Turismo S.A. de CV .. 
Redding Gold Corp ........... 


82-2190 
82-2120 
82-2713 
82-947 

82-1268 
82-1271 
82-1386 
82-1186 
82-1369 
82-2252 
82-285 

82-2320 
82-1366 
82-2195 
82-1963 
82-1854 
82-2868 
82-1568 
82-1694 
82-2724 
82-484 

82-2592 
82-1345 
82-2743 
82-2579 
82-2579 
82-2039 
82-1937 
82-2583 
82-2759 
82-2701 
82-1952 
82-2107 
82-2758 
82-2979 
82-3002 
82-760 

82-1181 
82-2880 
82-2875 
82-2134 
82-2512 
82-137 

82-2719 
82-1716 
82-3066 
82-2617 
82-959 

82-1243 
82-2932 
82-2471 
82-2681 
82-1504 


82-1351 . 


82-2753 
82-2570 
82-1477 
82-3016 
82-2173 
82-2863 
82-565 
82-1960 
82-475 
82-2607 
82-481 
82-2088 
82-2985 
82-2815 
82-2615 
82-304 
82-224 
82-267 
82-17 
82-2934 
82-493 
82-2807 
82-1286 
82-2033 
82-2557 
82-2757 
82-1824 
82-2156 
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| FileNo. | County 
82-2856 —_| United Kingdom. 


82-1762 
FROMOW Water INC q.......-0.....ssesscnessressonsseesees 82-2885 


Republic Aircraft Manufacturing 196 occccsccscscsnccsueseunenesnsseseueueeeeveneueeeenereneocone Sniegiinhainak. ae 


82-2169 
82-2832 
82-2672 
82-2945 
82-2629 
82-2266 


Riva Petroleum Inc..... 
RJK Minerals Corp..... 
Rockford Minerals Inc... 


Rockford Technology Corp... 82-2223 
Rockspan Resources Ltd 82-863 


Rochester Minerals Inc — ‘ <cpecindandsteplaanitamueiiciaaiatas 82-2206 
Rolls-Royce PLC. 82-2821 


o iccuacas Sie aiaiasaaeasin “ cae 82-1648 
Rothmans International Ltd.. 82-84 
Rouyn Mining Resources Inc... sain ceaesecginanies =e = . 82-2940 
Rowlands Corporation Ltd.... i aisaed ion acca 82-476 
Royal Bank of Canada. ‘i essa “ 82-796 
Royal Nediloyd Group N.V - i . 82-1056 
Ruby Mountain Mines sacsindeneneials = saa 82-2484 
Rustenburg Platinum Holdings Ltd.. cieilnansteanttaaeaabea asset 82-241 
Ryde Industries Inc .............c.rscsecvese ad csielgpiicbiietia aditeiecenapiail 82-2326 
S.A. Brewing Holdings Ltd. punrsdbeecuieiesebicbeatinees an won 82-2692 
Safari International Resources inc... 82-2995 
Safety-Jet Medical Products Ltd.. ccssiidessatiazaliad Sinteesiiod 82-2341 
Saga Petroleum A.S ssesacleneicastaiasaasibes ji a 82-2869 
Saint Helena Gold Mines Ltd............ wiicieniatthaisak sanaclladadaaseati o 82-232 
Samantha Explorations N.L........... iu 82-323 
Samos Resources Ltd ...........-ccseree Ecbiaeses - ‘ = 3 82-2027 


82-2931 
82-306 
82-1463 
82-34 
82-264 


82-319 
SAO CE nccessinsircstsieen 82-631 


Savanna Resources Ltd .............-ecsesee 82-1258 
Save-On Automative Industries Corp. oii ‘ 82-1985 
Scantronic Holdings PLC... os ‘ 82-2584 
Scottish Heritable Trust.... . saisinkegasshablaes 82-2063 
82-1278 
82-2864 
82-3033 
82-2942 
82-2178 
82-2819 
82-1875 
82-2760 
82-2935 
82-1116 
82-29 
82-2810 
82-73 
62-2350 
82-894 
862-1651 
82-2730 
82-2616 
82-3012 
82-2914 
82-2943 
82-2194 
82-1510 
82-1868 
82-1147 
82-1575 
82-1574 
62-139 
82-2057 
82-2834 
82-2046 
82-1623 
82-2986 
82-2021 
82-2893 
82-2691 
82-1039 
82-303 
82-59 
82-930 
82-2870 
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South Wales Electricity PLC 
South West Water PLC. 

South Western Electricity PLC.. 
Southern Electric PLC. 

Southern Goldfields Ltd 
Southern Pacific Petroleum N.L... 
Southern Water PLC 

Scuthvaal Holdings Ltd.. 
Southward Energy Ltd ... 
Spargos Mining NL 

Special Waste Management inc.. 
Spectrum Signal Processing Inc... 
St. George Minerals inc 


Star Valley Resources Corp. 
Stellar Resource Corp 
Stelway Food Services inc 


STET Societa Finanziaria Telefonica PA.... 


Stilfontein Gold Mining Co. Ltd 
Stina Resources Ltd 


Synex international inc. 
T&H Resources Ltd... 


Corp 
Texas Northern Minerals, Ltd .. 
Texas Star Resources Corp. 


Torvaion Corp 


Toyota Motor Co., Lid 
Tracker Explorations Ltd 


82-3031 
82-2804 
82-3030 
82-3032 
82-852 

82-353 

82-2797 
82-197 

82-3005 
82-1441 
82-1693 
82-2689 
82-1358 
82-2613 
82-2418 
82-1208 
82-2865 
82-1073 
82-301 

82-2062 
82-2675 
82-1778 
82-1548 
82-2924 
82-883 

82-2922 
82-1966 
82-1755 
82-1349 
82-1412 
82-2795 
82-910 

82-477 

82-2184 
82-2624 
82-862 

82-2669 
82-1011 
82-1563 
82-2529 
82-1296 
82-1214 
82-2862 
82-1145 
82-210 

82-905 

82-2003 
82-1546 
82-2836 
82-2097 
82-891 

82-1493 
82-2648 
82-332 

82-1072 
82-2032 
82-2973 
82-846 

82-1394 
82-1843 
82-3024 
82-2808 
82-1909 
82-373 

82-2697 
82-2196 
82-2817 
82-2806 
82-1200 
82-2910 
82-2966 
82-2841 
82-2983 
82-2909 
82-2661 
82-2694 
82-142 

82-2612 
82-2314 
82-1172 
82-208 

82-1864 


United Kingdom. 
United Kingdom. 
United Kingdom. 
United Kingdom. 
Australia. 
Australia. 

United Kingdom. 
South Africa. 
Canada. 
Australia. 
Canada. 
Canada. 
Canada. 
Canada. 
Canada. 
Canada. 
Canada. 

Italy. 

South Africa. 
Canada. 
Canada. 
Canada. 
Canada. 
Canada. 
Canada. 
Canada. 
Canada. 

Hong Kong. 
Canada. 
Canada. 
Canada. 
Canada. 
Australia. 

Hong Kong. 


United Kingdom 
Canada. 





Federal Register / Vol. 56, No. 36 / Friday, February 22, 1991 / Notices 


File No. 


82-1595 

82-2846 

82-1464 

niin abba sictiedastclbe Rasps 82-1833 

Trinity International Holdings PLC................. Jicatiaalilisathiademaaadis i 5 sscasaetnaasoieaaade biased 82-3043 
Trinity Resources Ltd.............. esa dataapiaaie sinicangd babes seal paisicscinipaaiaiatciipaiiil 82-610 
wastes 82-2127 

82-2976 

82-1372 

82-2476 

ea INUIT 5. sss cccsenestinesiaiiccniibiisacsosccadaseisilbeaniabanssebasnssasisansdinssasmsesihtiecionanticeinsantgunssisisspinepbincesttuceatiaslthiestitan 82-1443 

RT iicrscsatsclbsltecseecsikaipcicacsssnnadehancbcsebdtaicgeatansiadieteleentaalobacasatateadiinessicehopeutenesedsaesehsnasipealindascsebialagiassiaesnnianicapsdacaretate 82-1782 

TTC/Truck Tech COnp .asccscesssssssvsessseeseecsseseeees 


iinet stlasast idcedis bine kactaba tated seatssives tea kbiiipsacdarinconniintuealcadi hes ticaasncaeitibgieiveadai 82-2787 
82-2657 
82-2213 
82-2589 
62-871 
82-1927 
82-236 
82-2412 
82-2714 
82-2690 
82-2947 
csicccanets sesh a 82-2180 
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Young-Shannon Gold Mines Ltd 
Yukon Spirit Mines Ltd. 


{FR Doc. 91-4171 Filed 2-21-91; 8:45 am] 
BILLING CODE 6010-01-M 


[Release No. 34-28891; File No. SR-Amex- 
90-37] 


Self-Regulatory Organizations; Order 
Granting Accelerated Approval of 
Proposed Rule Change of the 
American Stock Exchange, Inc. to 
Expand its Post Execution Reporting 
System and its Options Switching 
System to Increase the Size of Eligible 
Market and Limit Orders 


I. Introduction 


On December 26, 1990, the American 
Stock Exchange, Inc. (“Amex”) 
submitted a proposed rule change (File 
No. SR-Amex-90-37) to the Securities 
and Exchange Commission 
(“Commission”) pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”), 15 U.S.C. 78s(b)(1)), and 
rule 19b-4 thereunder. The Amex 
proposes to amend its Post Execution 
Reporting (“PER”) system and its 
Options Switching (“AMOS”) system 
eligibility requirements to increase the 
size of market and limit orders that may 
be routed through those systems. 

Notice of the proposed rule change 
was given in Securities Exchange Act 
Release No. 28813 (January 23, 1991), 56 
FR 3495. Thus far the Commission has 
received no comments and does not 
anticipate any comments prior to the 
end of the comment period. This order 
grants accelerated approval of the rule 
change.’ 


* Subsequent to Commission publication of the 
proposed rule change, the Amex requested 
accelerated approval of the proposed rule change. 
See \etter to Christine A. Sakach, Branch Chief, 
Division of Market Regulation, Securities and 


II. Background and Description of 
Proposal 


The PER and AMOS systems provide 
member firms with the means to 
electronically transmit equity and option 
orders directly to the specialist's post on 
the exchange floor. Equity orders are 
either executed immediately by the 
specialist (market or marketable limit 
orders) or placed upon the specialist's 
book (limit orders). Options orders are 
either executed automatically through 
the Auto-Ex system (market and 
marketable limit orders) or placed upon 
the specialist's book (limit orders). Once 
the PER or AMOS order is executed. the 
system transmits the execution report 
directly back to the member firm. 

The Amex proposes to increase the 
size eligibility of PER market orders 
from 2,000 to 3,000 shares (and to 
increase the size eligibility to 5.000 
shares after six months, at the discretion 
of the exchange). Amex also proposes 


Exchange Commission, from Claire P. McGrath, 
Senior Counsel, Amex, dated February 14, 1991. Ir. 
its letter Amex stated that it requests accelerated 
approval of the rule change to enable member firms 
to send more of their orders through the systems to 
help alleviate pressures on already burdened floor 
personnel. The Amex claimed the pressures stem 
from an increased volume experienced by the 
exchange in recent weeks together with the fact of 
earlier reductions in member firm personnel. The 
exchange believes that accelerated approval of this 


filing is necessary for the protection of investors 
and for the maintenance of a fair and orderly 


market. Section 19(b}(2) provides the Commission 
authority to approve any proposed rule change prior 
to the thirtieth day after the date of publication of 
notice of the filing thereof if the Commission finds 
good cause for so doing and publishes its reasons. 

?The Amex is required to notify the Commission 
by letter 30 days in advance of increasing the size 
eligibility of PER market orders from 3,000 to 5,000 
shares. Further, the Amex must include in its letter 
representations on the adequacy of Amex systems 
capacity to handle the increased shares routed 
through the system. 


82-221 

82-2974 
82-2975 
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82-2816 
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to increase AMOS market and limit . 
orders from 20 to 30 option contracts. 
The Exchange’s stated purpose for 
increasing the order parameters of PER 
and AMOS is to respond to the 
increased operational needs of member 
firms, in recognition of the cost 
efficiencies gained through expanded 
use of automation, and to remain 
competitive with other exchanges’ 
automated systems. Based on a survey 
of member firms. the exchange expects 
this expansion to increase the number of 
orders sent through the PER and AMOS 
systems by approximately 200 orders 
per day * 


Ill. Discussion and Conclusion 


The Commission finds that the 
proposed rule change is consistent with 
the Act and the rules and regulations 
thereunder applicable to the exchange. 
Specifically. the proposal is consistent 
with section 6(b)(5) because it will foster 
competition and coordination with 
persons engaged in facilitating 
transactions in securities and will also 
result in more efficient and effective 
market operations, consistent with 
section 11A{a)(1){B). 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of the notice of the filing. 
The Commission believes that 
accelerated approval will help to 
alleviate pressure on the exchange’s 
floor personne) stemming from a recent 


3 The Amex has represented :n a confidentia) 
fetter to Kathryn Natale, Assistant Director, _ 
Division of Market Regulation, Securities and 
Exchange Commission, from Claire P. McGrath, 
dated February 15, 1991, that the current capacity of 
the PER and AMOS systems is in excess of what its 
survey indicates can be anticipated from the 
expansion. 
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steep increase in volume on the 
exchange. As stated above, the 
proposed rule change has been 
published for comment in the Federal 
Register, and there have been no 
comments received, nor does the 
Commission expect to receive any 
comments prior to the commencement of 
the comment period. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that File No. 
SR-Amex-90-37 be, and hereby is, 
approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 17 CFR 240.30-3(a)(12). 

Dated: February 15, 1991. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-4252 Filed 2-21-91; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-28890; File No. SR-CBOE- 
90-32] 


Self-Regulatory Organizations; 
Chicago Board Options Exchange, 
inc.; Order Approving Proposed Rule 
Change Relating to the Listing of 
Long-term Equity Options 


On November 28, 1990, the Chicago 
Board Options Exchange Inc. (““CBOE” 
or “Exchange”) submitted to the 
Securities and Exchange Commission 
(“Commission”), pursuant to section 
19({b) of the Securities Exchange Act of 
1934 (“Act”) ! and Rule 19b-4 
thereunder,” a proposed rule change to 
modify Exchange Rule 5.8 to provide for 
the listing of long-term options that 
expire up to 39 month from the date of 
issuance for all products other than 
index options. 

The proposed rule change was 
published for comment in Securities 
Exchange Act Release No. 28738 
(January 3, 1991), 56 FR 1041 (January 10, 
1991). No comments were received on 
the proposed rule change. 

Currently, the Exchange trades long- 
term equity options that expire 24 
months from the date of issuance 
(“LEAPS”).® The current proposal would 
provide for the listing of LEAPS that 
expire 39 months from the date of 
issuance. The Exchange states that the 
trading levels in LEAPS has been 
promising. Accordingly, the Exchange 
believes that the listing of 39 month 
LEAPS would particularly fit the needs 


of retail investors. 


1 15 U.S.C. 78s(b) (1988). 
2 17 CFR 240.19b-4 (1990). 


3 LEAPS in an acronym for Long-Term Equity 
Anticipation Securities. 


The currently proposal will also 
increase the number of expiration 
months for LEAPS from four to six. The 
Exchange states that the two additional 
expiration months will allow the 
Exchange to list options with two 
expirations between 25 to 39 months, in 
addition to the four potential expirations 
between 12 and 24 months. The 
Exchange also states that it will not list 
more than two expirations between 25 
to 39 months. 

Further, under the current proposal, 
the Exchange intends to list new 
expiration months for all long-term 
equity options at one time. Specifically, 
the Exchange intends to list one 
additional far-term month for each 
option, but the expiration month chosen 
will be determined by the expiration 
cycle of corresponding short-term 
options. The Exchange further intends to 
list all long-term equity options on one 
day, a date chosen by the Exchange. The 
Exchange intends that the date chosen 
by the Exchange will be a day other 
than the Monday following the Friday 
on which the near-term month expires.* 
The Exchange believes that by listing all 
three-year LEAPS at one time, investors 
will be given a wider choice of 
investments. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, the 
requirements of section 6(b)(5).5 In 
particular, the Commission believes that 
the proposed rule change is designed to 
provide investors with additional means 
to hedge equity portfolios from long- 
term market risk, thereby facilitating 
transactions in options and their 
underlying stocks and contributing to 
the protection of investors and the 
maintenance of fair and orderly 
markets. Specifically, by allowing 
investors to lock in their hedges for up 
to 39 months, the Exchange’s proposal 
for long-term equity options will permit 
investors to protect better their 
portfolios from adverse long-term 
market moves. Further, long-term 
options will allow this protection to be 
provided at a known and limited cost. 
Finally, the proposal will provide 
institutions with an alternative to 
hedging portfolios with off-exchange 
customized options or warrants. The 
CBOE currently lists long-term options 


* The Exchange currently lists new: expiration 


months for options on an underlying security on the 
Monday following the date on which the options 
series in the near-term month for that underlying 
security have expired. 

* 15 U.S.C. 78f(b)(5) (1988). 
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with expirations for up to two years. 
These options have met with some 
initial enthusiasm from market 
investors.® By extending these options 
out to 39 months, the CBOE is providing 
an additional product for investors who 
desire a long-term hedge. 

The Commission notes that strike 
price interval, bid/ask differential, and 
continuity rules will not apply to such 
long term options series until the time to 
expiration is less than nine months. This 
approach is consistent with the 
approach currently being taken by the 
CBOE with regard to its long-term equity 
and index options.” This approach is 
being taken initially because of the lack 
of historical pricing data for long-term 
equity options. Strike price interval 
requirements and bid/ask differential 
rules applicable to equity options 
currently are based on options that 
expire nine months from the time they 
begin trading. Therefore, there currently 
is no basis for establishing accurate 
prices for long-term equity options that 
will expire 39 months from the time they 
begin trading. 

The CBOE, however, has stated that it 
will monitor the trading in long-term 
equity options closely to gain experience 
with regard to these options, and that it 
will reexamine the applicability of these 
tules to the long-term options in one 
year’s time from the date the Exchange 
began trading LEAPS.® 

The Commission, however, notes that 
although specific bid/ask differential 
and continuity rules do not apply to 
long-term equity options over nine 
months to expiration, the CBOE’s 
general rules that obligate market 
makers to maintain a fair and orderly 
market will continue to apply.® The 
Commission believes that the 
requirements of these rules are broad 
enough, even in the absence of bid/ask 
differential and continuity requirements, 
to provide the Exchange with the 
authority to make a finding of 
inadequate market maker performance 
should these market makers enter into 
transactions or make bids or offers (or 
fail to do so) in long-term equity options 
that are inconsistent with the 
maintenance of a fair and orderly 


® The January trading volume for equity LEAPS 
was 23,008 contracts. 

7 See Securities Exchange Act Release No. 24853 
(August 27, 1987) 52 FR 33486 (September 3, 1987) 
{order approving SR-CBOE-87-24) (“CBOE Long- 
term Options Approval Order"). 

® Conversation between Nancy Crossman, 
Associate General Counsel, CBOE, and Joseph 
Furey, Branch Chief, Division of Market Regulation. 
Commission, August 27, 1987. Long-term equity 


options began trading on the CBOE on October 5, 
1990. 


® CBOE Rule 8.7. 
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market. Finally, the Commission notes 
Yhat the bid) ask differentia) and 
continuity rules will apply to the long- 
term equity options when the time 
remaining until expiration is less than 
nine months. 

The Commission aso finds that the 
CBOE’s proposal to increase the number 
of expiration months from four to six is 
reasonable since it will permit the 
Exchange to list options with two 
expirations between 25 to 39 months, in 
addition to the four potential expirations 
between 12 to 24 months. The 
Commission does not believe that 
increasing the number of expiration 
months to six will cause, by itself, a 
proliferation of expiration months since 
the Exchange has stated that it will not 
list more than two expirations between 
25 to 39 months. Nevertheless, the 
Commission requests that the Exchange 
monitor the volume of additional options 
series listed as a result of this rule 
change and the effect on Exchange 
system capacity and quotation 
dissemination displays. 

Finally, the commission believes that 
the Exchange's proposal to list all three- 
year LEAPS at one time is a resonable 
exercise of its business judgment. The 
Commission also does not believe that 
listing all long-term options on a date 
other than the Monday following the 
Friday on which the near-term month 
expires raises any significant regulatory 
issues. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act,!° that the 
proposed rule change (SR-CBOE-90-32) 
is approved. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.?4 


Dated: February 15, 1991. 
Margaret H. McFarland, 
Deputy Secretary. 
[FR Doc. 91~4253 Filed 2-21-91; 8:45 am] 
BILLING CODE #¢10-01-m 


[Release No. 34-2887 1; File No. SR-PHLX- 
91-01] 


Self-Reguiatory Organizations; 
Rule Change by the 

Philadelphia Stock Exchange, Inc. 

Relating to Amendments to Margin 


Pursuant to section 19(b)(1) of the 
Securities Exchan,e Act of 1934 (“Act”), 
15 U.S.C. 788(b)(.), notice is hereby 
given that on January 28, 1991 the 
Philadelphia Stock Exchange, Inc. 


4° 15 U.S.C. 78s(b)(2) (1988). 
*! 17 CFR 200.30-3(a)(12) (1990). 


(“PHLX” or “Exchange”) filed with the 
Securities and Exchange Commission 
(‘Commission”) the proposed rule 
change as described in Items 1, If and Ill 
below, which items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


1. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The PHLX proposes to amend its Rule 
722, “Margin Accounts,” to allow any 
bank approved by the Options Clearing 
Corporation (“OCC”) to issue a PHLX 
customer letter of credit to satisfy 
foreign:currency options margin 
obligations on the PHLX. 


IL. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C} below, of the 
most significant aspect of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


PHLX Rule 722(c)(2)(J), and 
Commentaries .02~-.10 thereunder, 
provide for the use by customers of 
letters of credit to satisfy foreign 
currency options margin obligations. As 
currently formulated, these provisions 
require that the bank issuing the letter of 
credit on behalf of the customer be 
specifically approved by the Exchange 
for that purpose. The rule sets forth 
specific shareholder equity, credit rating 
and other criteria for the issuing banks 
as well as requirements for the 
submission to the Exchange of quarterly 
and annual financial statements by the 
banks. The proposed rule change would 
amend the rule to automatically allow 
any bank approved by OCC to issue a 
PHLX customer letter of credit. 

The PHLX proposal was prompted by 
certain banks and customers having 
expressed dissatisfaction with the need 
for the banks to obtain separate 
approval from the PHLX to issue letters 
of credit and thereafter comply with 
PHLX reporting requirements. The 
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Exchange believes that interested 
banks, almost a)) of which have 
received authorization from OCC to 
issue letters of credit to satisly OCC 
margin obligations, find it convenient to 
file separately for PHLX approval and 
burdensome to comply with PHLX 
reporting requirements. The customers 
complain that banks with whom they 
have well-established relationships 
receive only infrequent requests to issue 
customers letters of credit and banks 
are unwilling to familiarize themselves 
and comply with the PHLX letters of 
credit program for only a few customers. 

The PHLX believes that these 
difficulties could be substantially 
addressed with a fairly simple 
modification of its letters of credit 
program. Currently the PHLX letters of 
credit program is modeled after OCC’s 
letters of credit program. To address an 
existing discrepancy between the two 
programs, the PHLX proposes to amend 
Commentary .03 of Rule 722 to provide 
that the Exchange's qualification 
standards for U.S. financial institutions 
issuing letters of credit will be identical 
to OCC’s standards.’ Therefore, the 
PHLX proposal would permit the 
issuance of a PHLX customer letter of 
credit by any bank that is authorized by 
OCC to issue letters of credit. The 
Exchange believes that this modification 
to its letters of credit program would 
substantially simplify compliance with 
the Exchange's rules and broaden the 
availability of letters of credit to satisfy 
customer margin obligations. 

The PHLX does not believe that its 
proposal would lessen in any material 
way regulatory oversight of the use of 
customer letters of credit because OCC 
has in place procedures to monitor bank 
issuers of letters of credit. Additionally, 
since the PHLX’s proposed standards for 
financial institutions would conform to 
OCC’s standards under the PHLX 
proposal, the Exchange believes that- 
there would be no decrease in the 
quality of the issuing banks or the level 
of oversight of these banks. 

The Exchange believes that the 
proposed rule change is consistent with 
the Act and the provisions of the rules 
and regulations thereunder applicable to 
the Exchange and, in particular, with 
section 6(b)(5) of the Act, which, in 


1 Commentary .01 of OCC Rule 604 authorizes 
OCC to approve a U.S. bank or trust company as an 
issuer of letters of credit provided that the 
institution has, at the time of its approval and 
continuously thereafter, shareholder equity of 
$100,000,000 or more. Previously, the PHLX had 
required such U.S. institutions to have a minimum of 
$200,000,000 of shareholder’s equity and the PHLX 
proposes to reduce the required shareholder equity 
for U.S. institutions to $100,000,000. 
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pertinent part, requires that Exchange 
rules “foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities.” 


B. Self-Regulatory Organization's 
Statement on Burden on Competition 


The PHLX does not believe that the 
proposed rule change will impose any 
inappropriate burden on competition. 


C. Self-Regulatory Organization's 
Statement on Comments on ihe 
Proposed Rule Change Received from 
Members, Participants, or Others 


No written comments were either 
solicited or received. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(a) by order approve such proposed 
rule change, or 

(b) institute proceedings to determine 
whether the pi aposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
‘U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section, 
450 Fifth Street, NW., Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by March 15, 1991. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.? 

Dated: February 11,1991. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-4172 Filed 2-21-91; 8:45 am] 
BILLING CODE 8010-01-" 


DEPARTMENT OF STATE 


Office of the Legal Adviser 
[Public Notice 1339] 


Claims for Property Located in the 
Territory of the Former German 
Democratic Republic; Correction 


This is to correct Federal Register 
document 91-2917, 56 FR 5053, a public 
notice describing recent changes in laws 
in the Federal Republic of Germany 
governing the filing of claims for 
property taken in the territory of the 
former German Democratic Republic. 

In the second column of page 5053, in 
the paragraph designated as number 3, 
in the last line, the date printed as 
“October 13, 1991” should read “October 
13, 1990.” 


Dated: February 12, 1991. 
Ronald J. Bettauer, 


Assistant Legal Adviser for International 
Claims and Investment Disputes. 


[Public Notice 1346] 


United States Organization for the 
International Telegraph and Telephone 
Consultative Committee (CCITT) 
Strategic Planning Group; Meeting 


The Department of State announces 
that the Ad Hoc Strategic Planning 
Group of the U.S. Organization for the 
International Telegraph and Telephone 
Consultative Committee (CCITT) will 
meet on March 4, 1991 in room 1408 from 
2:00 p.m. to 4 p.m., Department of State, 
2201 C Street, NW., Washington, DC 
20520. 

The purpose of the meeting will be to 
review the works of the various task 
forces. They are: 

(a) CCITT relationship to other 
standards organizations. 

(b) ONA/ONP. 

(c) ITU structure and function. 

(d) Selling U.S. positions abroad. 

(e) EDI. 

Members of the general public may 
attend the meetings and join in the 
discussions, subject to the instructions 
of the Chairman. Admittance of public 


members will be limited to the seating 


2 17 CFR 200.30-3(a)(12) (1989). 
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available. In that regard, entrance to the 
Department of State building is 
controlled and entry will be facilitated if 
arrangements are made in advance of 
the meeting. Prior to the meeting, 
persons who plan to attend should so 
advise the Office of Kathryn Martin, 
Department of State, 202-647-0198 (fax 
202-647-7407). The above includes 
government and non-government 
attendees. Notification should include 
date of birth and Social Security 
number. All attendees must use the C 
Street entrance. 


Dated: February 6, 1991. 
Earl S. Barbely, 
Director, Telecommunications and 
Information Standards, Chairman U.S. CCITT 
National Committee. 
[FR Doc. 91-4222 Filed 2-21-91; 8:45 am] 
BILLING CODE 4710-07-m 


[Public Notice 1345] 


United States Organization for the 
international Telegraph and Telephone 
Consultative Committee (CCITT); 
Study Group B Meeting 


The Department of State announces 
that Study Group B of the U.S. 
Organization for the International 
Telegraph and Telephone Consultative 
Committee (CCITT) will meet on 
Tuesday, March 19, 1991, in room 1105 
from 9:30 a.m. to 5 p.m., Department of 
State, 2201 C Street, NW., Washington, 
DC 20520. 

The agenda of the meeting will be as 
follows: 

1. Approve November 7, 1990, meeting 
minutes. 

2. Review results and activities of 
CCITT Study Group XVIII 
(November 26-December 7, 1990). 

3. Consider contributions. 

—CCITT Study Group XI (April 8-26, 

1991). 
—Others appropriate for Study Group 
B 


4. Review Recommendations Q.81, S 8; 
Q.84, S 2; Q.83, S 4; Q.81, S 3; Q.81,S 
5; Q.83, S 1; and Q.785 to be . 
approved at Study Group XI 
meeting according to resolution No. 
2 procedures. 

5. Consider nominations for U.S. 
delegation to Study Group XI 
meeting. 

6. Other business. 

Members of the general public may 
attend the meeting and join in the 
discussions, subject to the instructions 
of the Chairman. Admittance of public 
members will be limited to the seating 
available. In that regard, entrance to the 
Department of State building is 
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controlled and entry will be facilitated if 
arrangements are made in advance of 
the meeting. 


Please Note: Persons intending to attend 
the above meeting must announce this not 
later than two days before the meeting to the 
Department of State, 202-647-2592 (fax 202- 
647-7407). The announcement must include 
name, social security number, and date of 
birth. The above includes government and 
non-government attendees. All attendees 
must use the C-Street entrance. 

Dated: February 4, 1991. 

Earl S. Barbely, 

Director, Telecommunications and 
Information Standards, Chairman, U.S. 
CCITT National Committee. 

[FR Doc. 91-4223 Filed 2-21-91; 8:45 am] 
BILLING CODE 4710-07-M 


[Public Notice 1350] 


Shipping Coordinating Committee; 
Meeting 


The U.S. Shipping Coordinating 
Committee (SHC) will conduct an open 
public meeting at 10 a.m. on Tuesday, 
March 5, 1991, in room 2415 of U.S. 
Coast Guard Headquarters, 2100 Second 
Street, SW., Washington, DC. The 
purpose of this meeting is to solicit 
public comment on various subjects that 
will be discussed at the 64th Session of 
the Legal Committee of the International 
Maritime Organization (IMO) scheduled 
to be held March 18-22, 1991. 

The principal focus of the SHC public 
meeting will be to discuss the ongoing 
Legal Committee deliberations 
concerning the question of liability and 
compensation related to the maritime 
carriage of hazardous and noxious 
substances (HNS). 

The views of the public, and 
particularly those of affected maritime 
commercial and environmental 
interests, are requested. 

Members of the public are invited to 
attend the SHC meeting, up to the 
seating capacity of the room. 

For further information or to submit 
views concerning any of the topics to be 
addressed at the SHC meeting, contact 
either Captain Jonathan Collom or 
Lieutenant Mark J. Yost, U.S. Coast 
Guard (G-LMI), 2100 Second Street, 
SW., Washington, DC 20593, telephone 
(202) 267-1527, telefax (202) 267-4163. 

Dated: February 14, 1991. 

Geoffrey Ogden, 

Chairman, Shipping Coordinating Committee. 
[FR Doc. 91-4201 Filed 2-21-91; 8:45 am] 
BILLING ‘” ODE 4710-07-M 


TENNESSEE VALLEY AUTHORITY 


Paperwork Reduction Act of 1980, as 
amended by Public Law 99-591; 
information Collection Under Review 
by the Office of Management and 
Budget (OMB). 


AGENCY: Tennessee Valley Authority. 


ACTION: Information collection under 
review by the Office of Management 
and Budget (OMB) 


SUMMARY: The Tennessee Valley 
Authority (TVA) has sent to OMB the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35),.as amended by 
Public Law 99-591. 


Requests for information, including 
copies of the information collection 
proposed and supporting 
documentation, should be directed to 
the Agency Clearance Officer whose 
name, address, and telephone number 
appear below. Questions or comments 
should be made within 30 days directly 
to the Agency Clearance Officer and 
also to the Desk Officer for the 
Tennessee Valley Authority, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503; Telephone: (202) 
395-3084. 

Agency Clearance Officer: Mark R. 
Winter, Tennessee Valley Authority, 
Edney Building 4B, Chattanooga, TN 
37402; (615) 751-2523. 

Type of Request: Regular submission. 

Title of Information Collection: TVA 
Energy Saver Home Inspection Sheet. 

Frequency of Use: On Occasion. 

Type of Affected Public: Businesses or 
other for-profit, small businesses or 
organizations. 

Small Businesses or Organizations 
Affected: Yes. 

Federal Budget Functional Category 
Code: 271. 

Estimated Number of Annual 
Responses: 105. 

Estimated Total Annual! Burden 
Hours: 50 

Estimated Average Burden Hours Per 
Response: .44. 

Need For and Use of Information: This 
information collection is part of TVA 
Energy Saver Home Program which 
promotes energy-efficiency standards 
for new homes and provides for builders 
to certify those new homes which meet 
the standards. 

Louis S. Grande, 

Vice President, Information Services Senior 
Agency Official. 

[FR Doc. 91-4236 Filed 2-21-91; 8:45 am] 
BILLING CODE 6120-02-m 
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DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 
Petition for Waivers of Compliance 


In accordance with 49 CFR 211.9 and 
211.41, notice is hereby given that the | 
Federal Railroad Administration (FRA) 
has received a request for a waiver of 
compliance with certain requirements of 
the Federal safety laws and regulations. 
The petition is described below, 
including the regulatory provisions 
involved, the nature of the relief being 
requested and the petitioner's arguments 
in favor of relief. 


The Burlington Northern Railroad — 
[Docket Number SA-91-1] 


The Burlington Northern Railroad 
(BN) seeks a waiver of compliance from 
certain sections of 49 CFR part 231, 
Railroad Safety Appliance Standards. 
The BN railroad is requesting that it be 
permitted to operate two five section 
prototype cars. These two prototype 
cars will be interchanged with the 
concurrence of the involved railroads. 
The five unit car is to have two 
handbrakes and four operating 
handbrake wheels, two on each side. 
The handbrake wheels are located 
between the first and second and the 
fourth and fifth units. The cars are 
designed for unit train operation. The © 
handbrakes will not be applied while 
cars are moving and are designed for 
operation from the ground only, as a 
parking brake. A test period of about a 
year is expected to be made of the five 
section prototype cars. When the test’ 
period is completed, it is expected that 
one train set of this equipment will be - 
built. The BN believes these cars comply 
with all appropriate federal regulations, 
with the sole exception being a lack of 
full clearance behind a portion of the 
handbrake wheel. Approximately 8 
inches of the circumference of the 
handbrake wheel will have a minimum 
clearance of 2% inches, rather than the 
4-inch minimum required by 49 CFR 
231.1(a)(4){i). 

The BN states that additional 
clearance for the handbrake wheel 
cannot be obtained due to interference 
with major structural members of the 
car. 

Interested parties are invited to 
participate in these proceedings by 
submitting written reviews, data, or 
comments. FRA does not anticipate 
scheduling a public hearing in 
connection with these proceedings since 
the facts do not appear to warrant a 
hearing. If any interested party desires 
an opportunity for oral comment, they 
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should notify FRA, in writing, before the 
end of the comment period and specify 
the basis for their request. 

All communications concerning these 
proceedings should identify the 
appropriate document number (e.g., 
Waiver Petition Docket Number—SA- 
90-10 and must be submitted in 
triplicate to the Docket Clerk, Chief 
Counsel, Federal Railroad 
Administration, Nassif Building, 400 
Seventh Street SW., Washington, DC 
20590. Communications received before 
March 26, 1991 will be considered by 
FRA before final action is taken. 
Comments received after that date will 
be considered as far as practicable. All 
written communications concerning 
these proceedings are available for 
examination during regular business 
hours (9 a.m.-5 p.m.) in room 8201, 
Nassif Building, 4000 Seventh Street 
SW., Washington, DC 20590. 


Issued in Washington, DC on February 5, 
1991. 
Phil Olekszyk, 
Acting Associate Administrator for Safety. 
[FR Doc. 91-4151 Filed 2-21-91; 8:45 am] 
BILLING CODE 4910-06-M 


Petition for Exemption or Waiver 


In accordance with 49 CFR 211.9 and 
211.41, notice is hereby given that three 
railroads have petitioned the Federal 
Railroad Administration (FRA) for a 
waiver of compliance with provisions of 
the Hours of Service Act (83 Stat. 464, 
Pub. L. 91-189, 45 U.S.C. 64a(e)). 

The Hours of Service Act currently 
makes it unlawful for a railroad to 
require specified employees to remain 
on duty in excess of 12 hours. However, 
the Hours of Service Act contains a 
provision permitting a railroad which 
employs not more than 15 employees 
subject to the statute, to seek an 
exemption from the 12 hour limitation. 


Tradewater Railway Company (TWRY) 


[FRA Waiver Petition Docket No. HS-90-23] 


The TWRY seeks continuation of a 
previously existing exemption so it may 
permit certain employees to remain on- 
duty not more than 16 hours in any 24- 
hour period. The TWRY states that it is 
not its intention to employ a train crew 
over 12 hours per day under normal 
circumstances, but this exemption, if 
granted, would help its operation if 
unusual operating conditions are 
encountered. The TWRY provides 
service over 69 miles of trackage 
between Waverly and Princeton, 
Kentucky. The railroad connects with 
the Paducah & Louisville at Princeton 


and with CSX Transportation, Inc. at 
Providence. 

The petitioner indicates that granting 
the exemption is in the public interest 
and will not adversely affect safety. 
Additionally, the petitioner asserts it 
employs not more than 15 employees 
and has demonstrated good cause for 
granting this exemption. 


Keokuk Junction Railway (KJRY) 


[FRA Waiver Petition Docket No. HS-91-1] 


The KJRY seeks continuation of a 
previously existing exemption so it may 
permit certain employees to remain on- 
duty not more than 16 hours in any 24- 
hour period. The KJRY states that it is 
not its intention to employ a train crew 
over 12 hours per day under normal 
circumstances, but this exemption, if 
granted, would help its operation if 
unusual operating conditions are 
encountered. The KJRY provides service 
over 32 miles of trackage between 
Keokuk, Iowa and LaHarpe, Illinois. 

The petitioner indicates that granting 
the exemption is in the public interest 
and will not adversely affect safety. 
Additionally, the petitioner asserts it 
employs not more than 15 employees 
and has demonstrated good cause for 
granting this exemption. 


Crystal City Railroad, Inc. (CYCY) 
[FRA Waiver Petition Docket No. HS~91-2] 


The CYCY seeks an exemption so it 
may permit certain employees to remain 
on-duty not more than 16 hours in any 
24-hour period. The CYCY states that it 
is not its intention to employ a train 
crew over 12 hours per day under 
normal circumstances, but this 
exemption, if granted, would help its 
operation if unusual operating 
conditions are encountered. The CYCY 
provides service over 55 miles of 
trackage between Crystal City, Texas 
and its Union Pacific Railroad 
connection at Gardendale, Texas. 

The petitioner indicates that granting 
the exemption is in the public interest 
and will not adversely affect safety. 
Additionally, the petitioner asserts it 
employs not more than 15 employees 
and has demonstrated good cause for 
granting this exemption. 

Interested persons are invited to 
participate in these proceedings by 


submitting written views and comments. 


FRA has not scheduled a public hearing 
since facts do not appear to so warrant. 
If any interested party desires a public 
hearing, he or she should notify FRA in 
writing, before the end of the comment 
period and specify the basis for his or 
her request..Any communications 
concerning these proceedings should 
identify the appropriate docket number 
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(e.g., Waiver Petition Docket Number 
HS~-90-XX) and must be submitted in 
triplicate to the Docket Clerk, Office of 
Chief Counsel, Federal Railroad 
Administration, Nassif Building, 400 
Seventh Street SW., Washington, DC 
20590. 

Communications received before 
March 26, 1991, will be considered by 
FRA before final action is taken. 
Comments received after that date will 
be considered as far as practicable. All 
comments received will be available for 
examination both before and after the 
closing date for comments during regular 
business hours (9 a.m.-5 p.m.) in room 
8201, Nassif Building, 400 Seventh Street 
SW., Washington, DC 20590. 

Issued in Washington, DC on February 15, 
1991, 

Phil Olekszyk, 

Acting Associate Administrator for Safety. 
[FR Doc. 91-4152 Filed 2-21-91; 8:45 am] 
BILLING CODE 4010-06- 


National Highway Traffic Safety 
Administration 


Proceeding to Determine Whether 
Chrysler Corporation Complied with 
the Corporate Average Fuel Economy 
Standard for Model Year 1984 Light 
Trucks 


Pursuant to section 508 of the Motor 
Vehicle Information and Cost Savings 
Act, 15 U.S.C. 2008 (“the Act”), and 49 
CFR 511.11, on February 15, 1991, the 
Complaint Counsel for the National 
Highway Traffic Safety Administration 
(NHTSA) issued a Complaint instituting 
a proceeding against Chrysler 
Corporation (“Chrysler”) to enforce a 
Corporate Average Fuel Economy 
(“CAFE”) standard. 

The Complaint, filed with the Office of 
the Secretary of Transportation's 
Documentary Services Division, Docket 
Number 47414, alleges that Chrysler 
failed to comply with the CAFE 
standard in connection with its model 
year (“MY”) 1984 domestic light trucks, 
after taking into account credits 
available under section 502(1) of the 
Act, 15 U.S.C. 2002(1). The Complaint 
further alleges that this failure to comply 
was unlawful conduct within the 
meaning of section 507(a)(2) of the Act, 
15 U.S.C. 2007(a)(2), and claims that 
Chrysler is liable for a civil penalty of 
$1,371,420 pursuant to section 
508(b)(1)(B) of the Act, 15 U.S.C. 
2008(b}(1)(B). 

The filing of the Complaint has 
commenced an adjudicative proceeding 
that will be conducted in conformity 
with section 508(a)(2) of the Act, 15 
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U.S.C. 2008(a)(2), and 49 CFR part 511. 
Chrysler has the right to file an Answer 
and to request a hearing within twenty 
days after the filing of the Complaint. In 
the event that Chrysler disputes the 
allegations in the Complaint, an 
Administrative Law Judge will be 
appointed by the Chief Administrative 
Law Judge of the Office of Hearings, 
Department of Transportation, to act as 
Presiding Officer and to render an initial 
decision in the case. 

Pursuant to 49 CFR 511.11, any 
interested person who desires to 
participate in the proceeding as a party 
should file a notice of intention to 
participate no later than the first 
prehearing conference. Pursuant to 49 
CFR 511.17, any interested person who 
wishes to participate as a nonparty 
“participant” should file a notice of 
intention to participate no later than the 
commencement of the hearing. The 
rights of parties and nonparty 
participants are set forth at 49 CFR 
511.41. 

Notice of intention te participate 
should be filed by hand delivery or mail 
addressed to Docket Section, Office of 
the Secretary, Department of 
Transportation, room 4107, 400 Seventh 
Street, SW., Washington, DC 20590. 

Authority: 5 U.S.C. 554-557, 15 U.S.C. 2008, 
49 CFR part 511; delegations of authority at 49 
CFR 1.45(b), 1.50(f), 501.8. 

Issued on February 15, 1991. 

Enid Rubenstein, 

Complaint Counsel. 

[FR Doc. 91-4150 Filed 2-21-91; 8:45 am] 
BILLING CODE 4910-59-M 


[Docket No. T84-01; Notice 25] 


Final Passenger Motor Vehicle Theft 
Data for 1989 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Publication of final theft data 
for 1989. 


SUMMARY: The Motor Vehicle 
Information and Cost Savings Act (15 


PAPoONn> 


SL 2N 


_ 


U.S.C. 2021 et seg.) provides that 
NHTSA shall publish passenger motor 
vehicle theft data for review and 
comment “immediately upon enactment 
of this title and periodically thereafter.” 
The periodic publication of these theft 
data does not have any effect on the 
obligations of regulated parties under 
the Cost Savings Act. These theft data 
for years after 1984 serve only to inform 
the public of the extent of the motor 
vehicle theft problem. NHTSA has 
previously published 1989 theft data for 
public review and comment. After 
evaluating those public comments, the 
agency has made some minor changes to 
the previously published 1989 data. This 
notice informs the public of those minor 
changes and of this agency's final 
calculations of 1989 theft data. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Barbara Gray, Office of Market 
Incentives, NHTSA, 400 Seventh Street 
SW., Washington, DC 20590. Ms. Gray's 
telephone number is (202) 366-4808. 
SUPPLEMENTARY INFORMATION: 
NHTSA’s Federal motor vehicle theft 
prevention standard (49 CFR part 541) 
applies to cars that are in lines 
designated as “high theft lines.” 
Whether a car line is a high theft line 
depends, as required by the Cost 
Savings Act, on the relationship of the 
line’s actual or likely theft rate to the 
median theft rate for car lines in 1983 
and 1984. Section 603(b)(3) of the Cost 
Savings Act (15 U.S.C. 2023(b)(3)) sets 
forth the steps NHTSA had to follow in 
making its determination of the median 
theft rate for 1983 and 1984. The agency 
followed those steps, published final 
theft data for the 1983 and 1984 car lines, 
and made a determination of the median 
theft rate for those years. (See 50 FR 
46666; November 12, 1985.) 

Section 603(b)(3) of the Cost Savings 
Act also provides that NHTSA shall 
“periodically” publish theft data from 
later calendar years for public review 
and comment. These publications of 
theft data for subsequent model years 
have no effect on the determination of 
whether a car line is or should be 


Make/Model (line) 
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subject to the requirements of the theft 
prevention standard. The agency 
believes that the reason Congress 
directed it to periodically publish theft 
data for later years was to inform the 
public, particularly law enforcement 
groups, automobile manufacturers, and 
the Congress, of the extent of the vehicle 
theft problem and the impact, if any, on 
vehicle thefts of the Federal motor 
vehicle theft prevention standard. 

To accomplish this purpose, NHTSA 
published for public review and 
comment the theft rates for 1989 on 
October 9, 1990 (55 FR 41149). The theft 
rates were based on information 
provided to NHTSA by the National 
Crime Information Center (NCIC) of the 
Federal Bureau of Investigation (FBI). 
The data were forwarded to the agency 
in February 1990. 

NHTSA received one comment, from 
American Honda Motor Company, Inc. 
Honda provided the agency with 
updated production numbers for their 
car lines. This new data had the 
following effect on the theft rates of 
Honda car lines. The Prelude, formerly 
ranked no. 8 with a theft rate (thefts/ 
production) of 10.2409, is now no. 11, 
with a theft rate of 9.4619. The Acura 
Integra, ranked no. 44 with a theft rate 
of 5.8655, remains the same. The Civic, 
formerly ranked no. 81, with a theft rate 
of 4.1976, is now no. 115, with a theft 
rate of 2.9169. The Acura Legend, 
formerly ranked no. 84 with a theft rate 
of 4.1734, is now no. 99, with a theft rate 
of 3.5017. The Accord, formerly ranked 
no. 114 with a theft rate of 2.9627, is now 
no. 113, with a theft rate of 2.9407. 

The following list represents NHTSA’s 
calculation of theft rates for all 1989 car 
lines. As noted above, this list is only 
intended to inform the public of 1989 
motor vehicle theft experience, and does 
not have any effect on the obligations of 
regulated parties under the Cost Savings 
Act. 


Authority: 15 U.S.C. 2023; delegation of 
authority at 49 CFR 1.50. 
Jerry Ralph Curry, 
Administrator. 
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Theft rate 
Production | (1969 thefts 
(Mfgr's) per 1,000 
1989 cars 


106,338 


23,759 
22,267 


494 
4,273 
5,938 

30,000 
84,489 
6,145 
53,294 
68,611 
325,508 
4,551 
2,131 
38,832 
95,883 
60,223 
68,118 
9,795 
56,295 
86,899 
30,544 
8,706 
136,813 
4,599 
47,907 
108,288 
201,706 
36,526 
170,903 
2,878 
36,259 
9,717 
69,767 
124,285 
79,749 
8,451 
27,447 
62,858 
52,448 
98,999 
2,317 
4,274 
28,069 
128,102 
45,000 
343,543 
2,781 
94,521 
28,622 
68,148 
375,030 
92,817 
59,590 
41,269 
1,087 
10,494 
138,915 
= . 138,033 
anti lceisiesies taaniitasntiishees seitneascucenamneeesanconseeen i 242,074 
Estate Wagon...... el aume 
23,365 
5,967 
190,649 
64,578 
219,829 
1,466 
8,557 
5,433 


SLSKRESRSSS3H 
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Make/Model (line) 


| Plymouth Colt/Colt Vista. 
| Dodge Colt/Colt Vista 
9000 


| Sterling 825/827 
.| Oldsmobile Cutlass Calais 


> 


ecooocooococoocooooaoew 


Saloon/Vantage/ Volante ... 


Corniche/Continental/Mulsanne... 
Cadillac Allante.... 


[FR Doc. 91-4181 Filed 2-21-91; 8:45 am] 
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DEPARTMENT OF THE TREASURY 


Public Information Collection 
Requirements Submitted to OMB for 
Review 


Date: February 13, 1991. 


The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171, Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 


Departmental Offices 


OMB Number: 1505-0106. 

Form number: TD F 90-22.34 and TD F 
90-22.34 (Supplemental). 

Type of review: Revision. 

Titles: Information for Importers of 
Goods From Iran, Iranian Transactions 
Regulations. 

Description: Submission of 
information will provide the Office of 
Foreign Assets Control with information 
to be used in administering and 
enforcing the trade sanctions on goods 
of Iranian origin. 


Recordkeeping 
Learning about the law or the form 


Respondents: Individuals or 
households, Businesses or other for- 
profit, Non-profit institutions. 

Estimated number of respondents: 


Estimated burden hours per response: 
° hours. 

Frequency of response: On occasion. 

Estimated total reporting burden: 
1,200 hours. 

Clearance officer: Lois K. Holland 
(202) 566-6579, Departmental Offices, 
room 3171, Treasury Annex, 1500 
Pennsylvania Avenue, NW., 
Washington, DC 20220. 

OMB reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports, Management Officer. 


[FR Doc. 91-4167 Filed 2-21-91; 8:45am] 
BILLING CODE 4810-25-M 


Public Information Collection 
Requirements Submitted to OMB for 
Review 


Date: February 14, 1991. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 


Preparing, copying, assembling, and sending the form to IRS 


Frequency of response: On occasion. 

Estimated total recordkeeping/ 
reporting burden: 1,229,250 hours. 

Clearance officer: Garrick Shear (202) 
535-4297, Internal Revenue Service, 
room 5571, 1111 Constitution Avenue, 
NW., Washington, DC 20224. 

OMB reviewer: Milo Sunderhauf (202) 
395-6880, Officer of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 


Departmental Reports, Management Officer. 
[FR Doc. 91-4168 Filed 2-20-91; 8:45 am] 
. BILLING CODE 4830-01-M 


Public information Collection 
Requirements Submitted to OMB for 
Review 


Date: February 14, 1991. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
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calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 


Internal Revenue Service 


OMB number: 1545-0202. 

Form numbers: 5310 and 6088. 

Type of Review: Revision. 

Title: Application for Determination 
Upon Termination; Distributable 
Benefits From Employee Pension Benefit 
Plans, 

Description: Employers who have 
qualified deferredicompensation plans 
can take an income tax deduction for 
contributions to their plans. IRS uses the 
data on Forms 5310 and 6088 to 
determine whether a plan still qualifies 
and whether there is any discrimination 
in benefits. 

Respondents: Businesses or other for 
profit, Small businesses or 
organizations. 

Estimated number of respondents: 
30,000. 

Estimated burden hours per response/ 
recordkeeping: 


Form 5310 


62 hrs., 25 mins 
..| 3 hrs., 37 mins 
..| 6 hrs., 39 mins 


7 hrs., 10 mins. 
| 42 mins. 
51 mins. 


Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW.., 
Washington, DC 20220. 


Internal Revenue Service 


OMB number: 1545-0957. 

Form number: 8508. 

Type of review: Extension. 

Title: Request for Waiver From Filing 
Information Returns on Magnetic Media. 

Description: Certain filers of 
information returns are required by law 
to file on magnetic media. In some 
instances, waivers from this requirement 
are necessary and justified. Form 8508 is 
submitted by the filer and provides 
information on which IRS will base its 
waiver determination. 
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Respondents: State or local 
governments, Farms, Businesses or other 
for-profit, Federal agencies or 
employees, Non-profit institutions, Small 
businesses or organizations. 


Estimated number of respondents: 
5,000. 

Estimated burden hours per response: 
45 minutes. 

Frequency of Response: On occasion. 

Estimated total reporting burden: 
3,750 hours. 

Clearance officer: Garrick Shear [202) 
535-4297, Internal Revenue Service, 
room 9571, 1111 Constitution Avenue, 
NW., Washington, DC 20224. 

OMB reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports, Management Officer, 
[FR Doc. 91-4169 Filed 2-21-91; 8:45 am] 
BILLING CODE 4820-01-¥ 


Public information Collection 
aan metanaarnes 


Date: February 14, 1991. 

The Department of the Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission({s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue NW., 


Washington, DC 20220. 


Internal Revenue Service 


OMB number: New. 


Form number: IRS Form 5310-A. 
Type of review: New collection. 
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Title: Notice of Merger, Consolidation 
or Transfer of Plan Assets or Liabilities; 


Notice of Separate Line of Business. 


Description: Plan administrators are 
required to notify IRS of any plan 


‘ mergers, consolidations, or transfers of 


plan assets or liabilities to another plan. 
Employers are required to notify IRS of 
separate lines of business for their 
deferred compensation plans. Form 
5310-A is used to make these 
notifications. 

Respondents: Business or other for-' 
profit, Smail businesses or 
organizations. 

Estimated number of respondents/ 
recordkeepers: 15,000. 

Estimated burden hours per 
respondent/recordkeeper: 


Recordkeeping .... 
Learning about III i clk cininntaniiaallclieniiniibnhamniahteadsenbinelisbiannsitilidedl TANT 


Frequency of response: On occasion. 

Estimoted toto) reporting) 
recordkeeping burden: 125,550 hours. 

Clearance officer: Garrick Shear (202) 
535-4297, Internal Revenue Service, 
room 5572, 1111 Constitution Avenue 
NW., Washington. DC 20224. 

OMB reviewer: Milo Sunderhauf (202) 
395-888, Office of Management and 


Budget, room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports, Management Officer. 
[FR Doc. 91-4170 Filed 2-21-01; 8:45 am] 
BILLING CODE 4830-01-@ 


Office of Thrift Supervision 
George Washington Savings and Loan 


Agsaciation, inc, Notice of 
Appointment of Receiver 


Notice is hereby piven tha, pursvant 
to the authority contained in section 5 
(d\{2)(A} of the Home Owners’ Loan Act 
of 1933, as amended by section 301 of 
the Financial Institutions Reform, 
\ecovery and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for George 
Washington Savings and Loan 
Association, inc., Jonesborough, 


Tennessee, OTS No. 7542, on December 
27, 1981. - 
Dated: February 12, 1991. 
By the Office of Thrift Supervision. 
Nadine Y. Washington, 
Corporate Secretary. 
[FR Doc. 91-4159 Filed 2-21-91; 8:45 am] 
BILLING CODE 6720-01-M 


{AG-3; OTS Wo. 1003} 


Muncie Federal Savings and Loan 
\ndlana; Fina} 
Action; Approval of Conversion 


Anolication. 

Notice is hereby given that on 
Febroary 12, 1991, the Office of the Chief 
Counsel, Office of Thrift Supervision, 
acting pursuant to delegated authority, 
approved the application of Muncie 
Federal Savings and Loan Association, 
Muncie, indiana, for permission to 
convert to the stock form of 
organization. Copies of the application 
are available for inspection at the 
Information Services Division, Office of 
‘Thrift Supervision, 1776 G Street, NW., 
Washington, DC 20552, and District 
Director, Office of Thrift Supervision of 
Indianapolis, 8250 Woodfield Crossing 
Boulevard, Indianapolis, Indiana 46240. 


Dated: February 13, 1991. 


By the Office of Thrift Supervision. 
Nadine Y. Washington, 
Corporate Secretary. 
(FR Doc. S1-4100 Filed 2-21-91; 8:45 am} 


BILLING CODE 6720-01-M 


UNITED STATES INFORMATION 
AGENCY 


Guitturalty Significant Objects Imported 


for Exhibition; Determination 


Notice is hereby given of the following 
determination: Pursuant to the authority 
vested in me by the Act of October 19, 
1965 (79 Stat. 985, 22 U.S.C. 2459), 
Executive Order 12047 of March 27, 1978 
{43 FR 19359, March 29, 1978), and 
Delegation Order No. 85-5 of June 27, 
1985 (50 FR 27393, July 2, 1985}, I hereby 
determine that the objects to be 
included in the exhibit “Catherine the 
Great" {see iis} *), imported from abroad 
for the temporary exhibition without 
grofit within the United States, are of 
cultural significance. These objects are 
imported pursuant to a loan agreement 


1 A copy of this list may be obtained by 


contacting Ms. Lorie |, Nierenberg of the Office of 


the General Counsel of USIA. The telephone 
number is 202/619-6975, and the address is U.S. 


Information Agency, 301 Fourth Street, SW., room 
700, Washington, DC 20547. ; 
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with the foreign lender. I also determine 
that the temporary exhibition or display 


of the listed exhibit objects at the 
Memphis Cook Convention Center, 
Memphis, Tennessee, beginning on or 
about April 10, 1991, to on or about 
September 30, 1991, is in the national 


interest. 
Public notice of this determination is 


ordered to be published in the Federal 


Register. 
Dated: February 20, 1991. 
R. Wallace Stuart, 


Acting General Counsel. 
(FR Doc. 91-4374 Filed 2-21-91; 8:45 am] 


BILLING CODE 6230-01- 
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Sunshine Act Meetings 


Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 
Notice of Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 2:03 p.m. on Tuesday, February 19, 
1991, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session to consider the 
following: 

Matters relating to the probable failure of 
certain insured banks. 

Recommendations concerning 
administrative enforcement proceedings. 

Request for review of a previous denial of a 
bank's request for relief from reimbursement 
under the Truth in Lending Simplification and 
Reform Act. 


In calling the meeting, the Board 
determined, on motion of Director C. C. 
Hope, Jr. (Appointive), seconded by 
Director Robert L. Clarke (Comptroller 
of the Currency), concurred in by Vice 
Chairman Andrew C. Hove, Jr., Director 
T. Timothy Ryan, Jr. (Office of Thrift 
Supervision), and Chairman L. William 
Seidman, that Corporation business 
required its consideration of the matters 
on less than seven days’ notice to the 
public; that no earlier notice of the 
meeting was practicable; that the public 
interest did not require consideration of 
the matters in a meeting open to public 
observation; and that the matters could 
be considered in a closed meeting by 
authority of subsections (c)(4), (c)(6), 
(c)(8), (c)(9)(A)(ii), and (c)(9)(B) of the 


“Government in the Sunshine Act” (5 
U.S.C. 552b{c)(4), (c)(6), (c)(8), 
(c)(9)(A)(ii), and (c)(9)(B)). 

The meeting was held in the Board 
Room of the FDIC Building located at 
550-17th Street N.W., Washington, DC. 


Dated: February 20, 1991. 
Federal Deposit Insurance Corporation. 
Robert E. Feldman, 
Deputy Executive Secretary. 
[FR Doc. 91-4385 Filed 2-20-91; 1:28 pm] 
BILLING CODE 6714-01-M 


FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 

TIME AND DATE: 10:00 a.m., Wednesday, 
February 27, 1991. 


PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
N.W., Washington, DC 20551. 


STATus: Closed. 
MATTERS TO BE CONSIDERED: 


1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting 

Dated: February i3, 1991. 
[FR Doc. 91-4312 Filed 2-19-91; 4:28 pm] 
BILLING CODE 6210-01-M 
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RESOLUTION TRUST CORPORATION 
Notice of Agency Meeting. 


Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
the Board of Directors of the Resolution 
Trust Corporation will meet in open 
session beginning at 2:00 p.m. on 
Tuesday, February 26, 1991 to consider 
the following matters: 

SUMMARY AGENDA: 
A. Memorandum re: 

Quarterly Report of Actions Taken Under 
Delegated Authority by the Resolution 
Trust Corporation Committee on 
Management and Disposition of Assets 
and Resolution Trust Corporation Senior 
Committee on Management and 
Disposition of Assets, july 1, 1990— 
September 30, 1990. 


DISCUSSION AGENDA: 


A. Memorandum re: 

Policy for the disposition of cooperative 
and condominium units subject to state 
or local rent or securities regulation. 

B. Memorandum re: 
1990 Sales Goals and Activity. 


The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550-——17th Street, 
N.W., Washington, D.C. 

Requests for further information 
concerning the meeting may be directed 
to Mr. John M. Buckley, Jr., Executive 
Secretary of the Resolution Trust 
Corporation, at (202) 416-7282. 

Dated: February 19, 1991. 

Resolution Trust Corporation. 

John M. Buckley, Jr., 

Executive Secretary. 

[FR Doc. 91-4333 Filed 2-20-91; 10:46 am] 
BILLING CODE 6714-01-M 
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DEPARTMENT OF JUSTICE 
Office of the Attorney General 
28 CFR Part 36 

[A.G. Order No. 1472-91] 


Nondiscrimination On The Basis of 
Disability By Public Accommodations 
And In Commercial Facilities 


AGENCY: Department of Justice. _ 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule 
implements title III of the Americans 
with Disabilities Act, Public Law 101- 
336, which prohibits discrimination on 
the basis of disability by private entities 
in places of public accommodation, 
requires that all new places of public 
accommodation and commercial 
facilities be designed and constructed so 
as to be readily accessible to and usable 
by persons with disabilities, and 
requires that examinations or courses 
related to licensing or certification for 
professional and trade purposes be 
accessible to persons with disabilities. 
DATES: To be assured of consideration, 
comments must be in writing and must 
be received on or before April 23, 1991. 
Whenever possible, comments should 
refer to specific sections in the proposed 
regulation. Comments that are received 
after the closing date will be considered 
to the extent practicable. 


ADDRESSES: Comments should be sent 
to: John L. Wodatch, Office on the 
Americans with Disabilities Act, Civil 
Rights Division, U.S. Department of 
Justice, Rulemaking Docket 003, P.O. 
Box 75087, Washington, DC 20013. 

Comments received will be available 
for public inspection in room 854 of the 
HOLC Building, 320 First Street, NW., 
Washington, DC, from 9 a.m. to 5 p.m., 
Monday through Friday, except legal 
holidays, from March 8, 1991 until the 
Department publishes this rule in final 
form. Persons who need assistance to 
review the comments will be provided 
with appropriate aids such as readers or 
print magnifiers. 

Copies of this notice of proposed 
rulemaking are available in the 
following alternate formats: large print, 
Braille, electronic file on computer disk, 
and audio-tape. Copies may be obtained 
from the Office on the Americans with 
Disabilities Act at (202) 514-0301 (Voice) 
or (202) 514-0381 (TDD). The notice of 
proposed rulemaking is also available 
on electronic bulletin board at (202) 514~ 
6193. These telephone numbers are not 
toll-free numbers. 


FOR FURTHER INFORMATION CONTACT: 
John Wodatch, Office on the Americans 


with Disabilities Act and Stewart B. 
Oneglia, Chief, Coordination and 
Review Section, Civil Rights Division, 
U.S. Department of Justice, and Janet 
Blizard, Irene Bowen, Philip Breen, 
Merrily Friedlander, and Sara 
Kaltenborn, attorneys in the 
Coordination and Review Section, Civil 
Rights Division, U.S. Department of 
Justice, Washington, DC 20530, may be 
contacted through the Division’s ADA 
Information Line at (202) 514-0301 
(Voice), (202) 514-0381 (TDD), or (202) 
514-0383 (TDD). These telephone 
numbers are not toll-free numbers. 


SUPPLEMENTARY INFORMATION: The 
landmark Americans with Disabilities 
Act (“ADA” or “the Act’), enacted on 
July 26, 1990, provides comprehensive 
civil rights protections to individuals 
with disabilities in the areas of 
employment, public accommodations, 
State and local government services, 
and telecommunications. 

The legislation was originally 
developed by the National Council on 
Disability, an independent Federal 
agency that reviews and makes 
recommendations concerning Federal 
laws, programs, and policies affecting 
individuals with disabilities. In its 1986 
study, “Toward Independence,” the 
National Council on Disability 
recognized the inadequacy of the 
existing, limited patchwork of 
protections for individuals with 
disabilities, and recommended the 
enactment of a comprehensive civil 
rights law requiring equal opportunity 
for individuals with disabilities 
throughout American life. Although the 
100th Congress did not act on the 
legislation, which was first introduced in 
1988, then-Vice-President George Bush 
endorsed the concept of comprehensive 
disability rights legislation during his 
presidential campaign and became a 
dedicated advocate of the ADA. 

The ADA was reintroduced in 
modified form in May 1989 for 
consideration by the 101st Congress. In 
June 1989, Attorney General Dick 
Thornburgh, in testimony before the 
Senate Committee on Labor and Human 
Resources, reiterated the Bush 
Administration’s support for the ADA 
and suggested changes in the proposed 
legislation. After extensive negotiations 
between Senate sponsors and the 
Administration, the Senate passed an 
amended version of the ADA on 
September 7, 1989, by a vote of 76-8. 

In the House, jurisdiction over the 
ADA was divided among four 
committees, each of which conducted 
extensive hearings and issued detailed 
committee reports: the Committee on 
Education and Labor, the Committee on 
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the Judiciary, the Committee on Public 
Works and Transportation, and the 
Committee on Energy and Commerce. 
On October 12, 1989, the Attorney 
General testified in favor of the 
legislation before the Committee on the 
Judiciary. The Civil Rights Division, on 
February 22, 1990, provided testimony to 
the Committee on Small Business, which 
although technically without jurisdiction 
over the bill, conducted hearings on the 
legislation’s impact on small business. 

After extensive committee 
consideration and floor debate, the 
House of Representatives passed an 
amended version of the Senate bill on 
May 22, 1990, by a vote of 403-20. After 
resolving their differences in conference, 
the Senate and House took final action 
on the bill—the House passing it by a 
vote of 377-28 on July 12, 1990, and the 
Senate, a day later, by a vote of 91-6: 
The ADA was enacted into law with the 
President's signature at a White House 
ceremony on July 26, 1990. 

The Americans with Disabilities Act 
gives to individuals with disabilities 
civil rights protections with respect to 
discrimination that are parallel to those 
provided to individuals on the basis of 
race, color, national origin, sex, and 
religion. It combines in its own unique 
formula elements drawn principally 
from two key civil rights statutes—the 
Civil Rights Act of 1964 and title V of the 
Rehabilitation Act of 1973. The ADA 
generally employs the framework of 
titles II (42 U.S.C. 2000a to 2000a-6) and 
VII (42 U.S.C. 2000e to 2000e-16) of the 
Civil Rights Act of 1964 for coverage and 
enforcement and the terms and concepts 
of section 504 of the Rehabilitation Act 
of 1973 (29 U.S.C. 794) for what 
constitutes discrimination. 

The proposed rule establishes 
standards and procedures for the 
implementation of title III of the Act, 
which addresses discrimination by ~ 
private entities in places of public 
accommodation, commercial facilities, 
and certain examinations and courses. 
The careful consideration Congress gave 
title III is reflected in the detailed 
statutory provisions and the expansive 
reports of the Senate Committee on 
Labor and Human Resources and the 
House Committees on the Judiciary, and 
Education and Labor. The proposed rule 
follows closely the language of the Act 
and supplements it where appropriate 
with material from the reports of the 
House committees. The text of the 
proposed rule and preamble draw 
heavily on the rich source of interpretive 
material found in the committee reports. 
In some instances, portions of the 
committee reports have been 
incorporated verbatim into the preamble 
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of the proposed rule. The proposed rule 
also in some areas reaches beyond 
issues squarely addressed by the statute 
or the committee reports in order to 
provide useful guidance to those 
businesses and other private entities 
that must comply with title HI. 

The proposed rule is organized into 
six subparts. Subpart A, “General,” 
includes the purpose and application 
sections, describes the relationship of 
the Act to other laws, and defines key 
terms used in the regulation. 

Subpart B, “General Requirements,” 
contains material derived from what the 
statute calls the “General Rule,” and the 
“General Prohibition,” in sections 302(a) 
and 302(b)(1), respectively, of the Act. 
Topics addressed by this subpart 
include discriminatory denials of access 
or participation, landlord and tenant 
obligations, the provision of unequal 
benefits, indirect discrimination through 
contracting, the participation of 
individuals with disabilities in the most 
integrated setting appropriate to their 
needs, and discrimination resulting from 
association with individuals with 
disabilities. Subpart B also contains a 
number of “miscellaneous” provisions 
derived from title V of the Act that 
involve issues such as retaliation and 
coercion for asserting ADA rights, illegal 
drug use, insurance, and restrictions on 
smoking in places of public 
accommodation. Finally, subpart B 
contains additional general provisions 
regarding direct threats to health or 
safety, maintenance of accessible 
features of facilities and equipment, and 
the coverage of places of public 
accommodation located in private 
residences. 

Subpart C, “Specific Requirements,” 
addresses the “Specific Prohibitions” in 
section 302(b)[2) of the Act. Included in 
this subpart are topics such as 
discriminatory eligibility criteria; 
reasonable modifications in policies, 
practices or procedures; auxiliary aids; 
the readily achievable removal of 
barriers and alternatives to barrier 
removal; the extent to which inventories 
of accessible or special goods are 
required; seating in assembly areas; the 
purchase of furniture and equipment; 
and transportation provided by private 
entities not primarily engaged in the 
business of transporting people. Subpart 
C also incorporates the requirements of 
section 309 of title Hl relating to 
examinations and-courses. 

Subpart D, “New Construction and 
Alterations,” sets forth the requirements 
for new construction and alterations 
based on section 303 of the Act. It 
addresses such issues as what facilities 
are covered by ‘the new construction 
requirements. what an alteration is, the 


application of the elevator exception, 
the path of travel obligations —. 
from .an alteration to a primary function 

area, and the application of alterations 
requirements to historic buildings and 
facilities. 

Subpart E, “Enforcement,” describes 
the Act's title 1 enforcement 
procedures, including private actions, as 
well as investigations and litigation 
conducted ‘by fhe Attorney General. 

Subpart F, “Certification of State 
Laws:or Local Building Codes,” 
establishes procedures for the 
certification of State or local building 
accessibility ordinances that meet or 
exceed the new construction and 
alterations requirements of the ADA. 

The section-by-section analysis of the 
proposed rule explains in detail the 
provisions of each of these subparts. 

The Attorney General is also 
preparing a proposed rule for the 
implementation and enforcement of title 
Il of the Act, which generally will 
extend the nondiscrimination mandate 
of section 504 of the Rehabilitation Act 
of 1973, as amended (29 U.S.C. 794) 
(prohibiting discrimination against 
otherwise qualified individuals with 
handicaps on the basis of handicap in 
federally assisted programs), to all the 
operations.of units of State and local 
government regardless of whether they 
receive Federal financial assistance. The 
title II rule, which will appear separately 
in the Federal Register, will address the 
operations of State and local 
government other than those involving 
public transportation systems. 

Title Tl requirements for public 
transportation will be contained in 
regulations to be issued by the 
Department of Transportation. Among 
these requirements is a mandate that 
new public transit and rail vehicles be 
accessible to individuals with 
disabilities. The DOT regulations will 
also contain accessibility requirements 
for both existing and new transit 
stations and terminals under title i, as 
well as for vehicles operated by private 
entities under title TH. 

Title I of the Act prohibits 
discrimination against qualified 
individuals with disabilities in 
employment practices. Its core 
requirement is that employers make 
reasonable accommodation to the 
knewn physical or mental limitations of 
a qualified applicant or employee, 
unless ‘the accommodation would 
impose an undue hardship on the 
employer. The employment 
requirements ‘will extend widely 
throughout the private sector. Effective 
July 26, 1992, title I will coveremployers 
with 25-or more employees; and on July 
26, 1994, coverage will be extended to 
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employers with 15 or more employees. 
The Equal Employment Opportunity 
Commission will issue a proposed 
regulation for the implementation of title 
L 


Finally, the Federal Communications 
Commission will be issuing regulations 
to implement title IV of the ADA, which 
requires telephone companies to 
establish telecommunications relay 
services. These relay services will 
enable two-way communication 
between an individual who uses a TDD 
(telecommunications device forthe deaf) 
or another nonvoice terminal device and 
an individual who uses a standard 
telephone. 

Other recently enacted legislation will 
facilitate compliance with the ADA. As 
amended in 1999, the Internal Revenue 
Code allows a-deduction of up to $15,000 
per year for expenses associated with 
the removal of qualified architectural 
and transportation barriers. The 1990 
amendment also permits eligible small 
businesses to receive a tax credit for 
certain costs ef compliance with the 
ADA. An eligible small business is one 
whose gross receipts do not exceed 

or whose workforce does not 
consist of more than 30 fuli-time 
workers. Qualifying businesses may 
claim a credit of up to 50 percent of 
eligible access expenditures that exceed 
$250 but do not exceed $10,250. 
Examples of eligible access 
expenditures include the necessary and 
reasonable costs of removing barriers, 
providing auxiliary aids, and acquiring 
or modifying equipment or devices. 

In addition, the Communications Act 
of 1934 has been amended by the 
Television Decoder Circuitry Act of 
1990, Public Law 101-431, to require as 
of Fuly 1, 1993, that all televisions with 
screens of 13” or wider have built in 
decoder circuitry for displaying cloved 
captions. This new law will eventually 
lessen dependence on the use of 
portable decoders in achieving 
compliance with the auxiliary aids 
requirements-of the proposed rule. 


Section-By-Section Analysis 
Subpart A—General 
Section 36.101 Purpose. 


Section 36.101 stutes the purpose of 
the proposed rule, which is to effectuate 
title I of the Americans with 
Disabilities Act of 1990. This title 
prohibits discrimination on the basis <f 
disability by public accommodations 
and requires places of public 
accommodation and commercial 
facilities to be designed, construct 1, 
and altered in compliance with the 





7454 


accessibility standards established by 
this part. 


Section 36.102 Application. 


Section 36.102 specifies the range of 
entities and facilities that have 
obligations under the proposed rule. The 
rule applies to any public 
accommodation or commercial facility 
as those terms are defined in § 36.104. It 
also applies, in accordance-with section 
309 of the ADA, to private entities that 
offer examinations or courses related to 
applications, licensing, certification, or 
credentialing for secondary or 
postsecondary education, professional, 
or trade purposes. 

As defined in § 36.104, a public 
accommodation is a private entity that 
owns, leases or leases to, or operates a 
place of public accommodation. Section 
36.102(b)(2) emphasizes that the general 
and specific public accommodations 
requirements of subparts B and C 
obligate a public accommodation only 
with respect to the operations of a place 
of public accommodation. This 
distinction is drawn in recognition of the 
fact that a private entity that meets the 
regulatory definition of public 
accommodation could also own, lease or 
lease to, or operate facilities that are not 
places of public accommodation. The 
proposed rule would exceed the reach of 
the ADA if it were to apply the public 
accommodations requirements of 
subparts B and C to the operations of a 
private entity that do not involve a place 
of public accommodation. Similarly, 

§ 36.102(b)(3) provides that the new 
construction and alterations 
requirements of subpart D obligate a 
public accommodation only with respect 
to facilities used as, or designed or 
constructed for use as, places of public 
accommodation or commercial facilities. 

On the other hand, as mandated by 
the ADA and reflected in § 36.102(c), the 
new construction and alterations 
requirements of subpart D apply to a 
commercial facility whether or not the 
facility is a place of public 
accommodation, or is owned, leased, 
leased to, or operated by a public 
accommodation. 

Section 36.102(e) states that the 
proposed rule does not apply to any 
private club, religious entity, or public 
entity. Each of these terms is defined in 
§ 36.104. The exclusion of private clubs 
and religious entities is derived from 
section 307 of the ADA; and the 
exclusion of public entities is based on 
the statutory definition of public 
accommodation in section 301(7) of the 
ADA, which excludes entities other than 
private entities from coverage under title 
Ill of the ADA. 


Section 36.103 Relationship to other 
laws. 


Section 36.103 is derived from § 501 
(a) and (b) of the ADA. Paragraph (a) 
provides that, except as otherwise 
specifically provided by this part, the 
ADA is not intended to apply lesser 
standards than are required under title 
V of the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 790-794), or the 
regulations implementing that title. The 
standards of title V of the Rehabilitation 
Act apply for purposes of the ADA to 
the extent that the ADA has not 
explicitly adopted a different standard 
than title V. Where the ADA explicitly 
provides a different standard from 
section 504, the ADA standard applies 
to the ADA, but not to section 504. For 
example, section 504 requires that all 
federally assisted programs and 
activities be readily accessible to and 
usable by individuals with handicaps, 
even if major structural alterations are 
necessary to make a program accessible. 
The ADA, in contrast, only requires 
alterations to existing facilities if the 
modifications are “readily achievable,” 
that is, able to be accomplished easily 
and without much difficulty or expense. 
An entity that is covered under both 
section 504 and the ADA is still required 
to meet the “program accessibility” 
standard in order to comply with section 
504, but would not be in violation of the 
ADA unless it failed to make “readily 
achievable” modifications. On the other 
hand, an entity covered by the ADA is 
required to make “readily achievable” 
modifications even if the program can 
be made accessible without any 
architectural modifications. Thus, an 
entity covered by both section 504 and 
the ADA must meet both the “program 
accessibility” requirement and the 
“readily achievable” requirement. 

Paragraph (b) makes explicit that the 
proposed rule does not affect the 
obligation of recipients of Federal 
financial assistance to comply with the 
requirements imposed under section 504 
of the Rehabilitation Act of 1973. 

Paragraph (c) makes clear that 
Congress did not intend to displace any 
of the rights or remedies provided by 
other Federal laws or other State laws 
(including State common law) that 
provide greater or equal protection to 
individuals with disabilities. A plaintiff 
may choose to pursue claims under a 
State law that does not confer greater 
substantive rights, or even confers fewer 
substantive rights, if the alleged 
violation is protected under the 
alternative law and the remedies are 
greater. For example, a person with a 
physical disability could seek damages 
under a State law that allows 
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compensatory and punitive damages for 
discrimination on the basis of physical 
disability, but that does not allow them 
on the basis of mental disability. In that 
situation, the State law would provide 
narrower coverage, by excluding mental 
disabilities, but broader remedies, and 
an individual covered by both laws 
could choose to bring an action under 
both laws. Moreover, State tort claims 
confer greater remedies and are not 
preempted by the ADA. A plaintiff may 
join a State tort claim to a case brought 
under the ADA. In such a case, the 
plaintiff must, of course, prove all the 
elements of the State tort claim in order 
to prevail under that cause of action. 

Because the ADA itself allows 
exclusion of clients and customers who 
pose a direct threat to the health or 
safety of others in a place of public 
accommodation (as “direct threat” is 
defined in section 302(b)(3) of the Act), a 
State public health law that guards 
against such threats, but that does not 
discriminate against people with 
disabilities, would be a law providing 
protection equal to that provided by the 
ADA and hence would not be 
preempted by the ADA. 


Section 36.104 Definitions 


Act. The word “Act” is used in the 
regulation to refer to the Americans with 
Disabilities Act of 1990, Public Law 101- 
336, which is also referred to as the 
“ADA.” 

Commerce. The definition of 
“commerce” is identical to the statutory 
definition provided in section 301(1) of 
the ADA. It means travel, trade, traffic, 
commerce, transportation, or 
communication among the several 
States, between any foreign country or 
any territory or possession and any 
State, or between points in the same 
State but through another State or 
foreign country. Commerce is defined in 
the same manner as in title II of the Civil 
Rights Act of 1964, which prohibits 
racial discrimination in public 
accommodations. 

The term “commerce” is used in the 
definition of “place of public 
accommodation.” According to that 
definition, one of the criteria that an 
entity must meet before it can be 
considered a place of public 
accommodation is that its operations 
affect commerce. The term “commerce” 
is similarly used in the definition of 
“commercial facility.” 

The use of the phrase “operations 
affect commerce” applies the full scope 
of coverage of the Commerce Clause of 
the Constitution in enforcing the ADA. 
The Constitution gives Congress broad 
authority to regulate interstate 
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commerce, including the activity of local 
business enterprises (e.g., a physician’s 
office, a neighborhood restaurant, a 
laundromat, or a bakery) that affect 
interstate commerce through the 
purchase or sale of products 
manufactured in other States, or by 
providing services to individuals from 
other States. Because of the integrated 
nature of the national economy, the 
ADA and this proposed rule will have 
extremely broad application. 
Commercial facilities are those 
facilities that are intended for 
nonresidential use by a private entity 
and whose operations affect commerce. 
As explained under “New construction,” 
the new construction and alteration 
requirements of subpart D of the 
proposed rule apply to all commercial 
facilities, whether or not they are places 
of public accommodation. Those 
commercial facilities that are not places 
of public accommodation are not subject 
to the requirements of subparts B and C 
(e.g., those requirements concerning 
auxiliary aids and general 
nondiscrimination provisions). 
Congress recognized that the 
employees within commercial facilities 
would generally be protected under title 
I (employment) of the Act. However, as 
the House Committee on Education and 
Labor pointed out, “[t]o the extent that 
new facilities are built in a manner that 
make[s] them accessible to all 
individuals, including potential 
employees, there will be less of a need 
for individual employers to engage in 
reasonable accommodations for 
particular employees.” H.R. Rep. No. 
485, 101st Cong., 2d Sess., pt. 2, at 117 
(1990) [hereinafter “Education and Labor 
report”}. While employers of fewer than 
15 employees are not covered by title I’s 
employment discrimination provisions, 
there is no such limitation with respect 
to new construction covered under title 
III. Congress chose not to so limit the 
new construction provisions because of 
its desire for a uniform requirement of 
accessibility in new construction, 
because accessibility can be 
accomplished easily in the design and 
construction stage, and because future 
expansion of a business or sale or lease 
of the property to a larger employer or to 
a business that is a place of public 
accommodation is always a possibility. 
The term “commercial facilities” is 
not intended to be defined by dictionary 
or common industry definitions. 
Included in this category are factories, 
warehouses, office buildings, and other 
buildings in which employment may 
occur. The phrase, “whose operations 
affect commerce,” is to be read broadly, 
to include all types of activities reached 


under the commerce clause of the 
Constitution. 


Privately operated airports are also 
included in the category of commercial 
facilities. They are not, however, places 
of public accommodation because they 
are not terminals used for “specified 
public transportation.” (Transportation 
by aircraft is specifically excluded from 
the statutory definition of “specified 
public transportation.”) Thus, privately 
operated airports are subject to the new 
construction and alteration 
requirements of this rule (subpart D) but 
not to subparts B and C. 

The statute’s definition of 
“commercial facilities” specifically 
includes only facilities “that are 
intended for nonresidential use” and 
specifically exempts those facilities that 
are covered or expressly exempted from 
coverage under the Fair Housing Act of 
1968, as amended (42 U.S.C. 3601-3631). 
Places of lodging (e.g., hotels and inns, 
primarily intended for transitory stays) 
are designated as places of public 
accommodation. Places used for longer 
stays (e.g., residential hotels) are not 
considered “commercial facilities” 
because they are residential facilities. 
Thus the nontransitory, residential 
portions of a facility would not be 
subject to any requirements of title III, 
including the new construction and 
alteration requirements, because they 
are neither a place of public 
accommodation nor a nonresidential 
facility. They would be subject to the 
Fair Housing Act, which imposes 
nondiscrimination requirements 
(including specific requirements for new 
construction of certain residential 
facilities) on “dwellings,” which are 
buildings or portions of buildings used 
as residences. 


Current illegal use of drugs. The 
phrase “current illegal use of drugs” is 
used in § 36.209. Its meaning is 
discussed in the preamble for that 
section. 


Disability. The definition of the term 
“disability” is comparable to the 
definition of the term “individual with 
handicaps” in section 7(8)(B) of the 
Rehabilitation Act of 1973 and section 
802(h) of the Fair Housing Act. The 
Education and Labor Committee report 
makes clear that the analysis of the term 
“individual with handicaps” by the 
Department of Health, Education, and 
Welfare in its regulations implementing 
section 504 (42 FR 22685 (May 4, 1977)) 
and the analysis by the Department of 
Housing and Urban Development in its 
regulations implementing the Fair 
Housing Amendments Act of 1988 (54 FR 
3232 (Jan. 23, 1989)) should also apply 
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fully to the term “disability.” Education 
and Labor report at 50. 

The use of the term “disability” 
instead of “handicap” and the term 
“individual with a disability” instead of 
“individual with handicaps” represents 
an effort by the Congress to make use of 
up-to-date, currently accepted 
terminology. The terminology applied to 
individuals with disabilities is a very 
significant and sensitive issue. As with 
racial and ethnic terms, the choice of 
words to describe a person with a 
disability is overlaid with stereotypes, 
patronizing attitudes, and other 
emotional connotations. Many 
individuals with disabilities, and 
organizations representing such 
individuals, object to the use of such 
terms as “handicapped person” or ‘the 
handicapped.” In other recent 
legislation, Congress also recognized 
this shift in terminology, e.g., by 
changing the name of the National 
Council on the Handicapped to the 
National Council on Disability (Pub. L. 


-100-630). 


In enacting the Americans with 
Disabilities Act, Congress concluded 
that it was important for the current 
legislation to use terminology most in 
line with the sensibilities of most 
Americans with disabilities. No change 
in definition or substance is intended 
nor should be attributed to this change 
in phraseology. 

The term “disability” means, with 
respect to an individual— 

(A) A permanent or temporary 
physical or mental impairment that 
substantially limits one or more of the 
major life activities of such individual; 

(B) A record of such an impairment; or 

(C) Being regarded as having such an 
impairment. 

If an individual meets any one of 
these three tests, he or she is considered 
to be an individual with a disability for 
purposes of coverage under the 
Americans with Disabilities Act. 

Congress adopted this same basic 
definition of “disability,” first used in 
the Rehabilitation Act of 1973 and in the 
Fair Housing Amendments Act of 1988, 
for a number of reasons. It has worked 
well since it was adopted in 1974. There 
is a substantial body of administrative 
interpretation and judicial precedent on 
this definition. Finally, it would not be 
possible to guarantee 
comprehensiveness by providing a list 
of specific disabilities, especially 
because new disorders may be 
recognized in the future, as they have 
since the definition was first established 
in 1974. 
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Test A—A physical or mental 
impairment that substantially limits one 
or more of the major life activities of 
such individual 

Physical or mental impairment. Under 
the first test, an individual must have a 
physical or mental impairment. As 
explained in paragraph (1)(i) of the 
definition, “impairment” means any 
physiological disorder or condition, 
cosmetic disfigurement, or anatomical 
loss affecting one or more of the 
following body systems: neurological; 
musculoskeletal; special sense organs; 
respiratory, including speech organs; 
cardiovascular; reproductive; digestive; 
genitourinary; hemic and lymphatic: 
skin; and endocrine. It also means any 
mental or psychological disorder, such 
as mental retardation, organic brain 
syndrome, emotional or mental iliness, 
and specific learning disabilities. This is 
the list used in the regulations for 
section 504 of the Rehabilitation Act of 
1973 (see. e.g., 45 CFR 84.3(j}(2)(i))- 

It is not possible to include a list of all 
the specific conditions, contagious and 
noncontagious diseases, or infections 
that would constitute physical or mental 
impairments because of the difficulty of 
ensuring the comprehensiveness of such 
a list, particularly in light of the fact that 
new disorders may develop in the 
future. However, the list of examples in 
paragraph {1)}{iii} of the definition 
includes: orthopedic, visual, speech and 
hearing impairments; cerebral palsy; 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, 
diabetes, mental retardation, emotional 
illness, specific learning disabilities, 
HIV disease, tuberculosis, drug 
addiction, and alcoholism. 

The examples of “physical or mental 
impairments” in paragraph (1}(iii) are 
the same as those contained in many 
section 504 regulations, except for the 
addition of the phrase “contagious and 
noncontagious” to describe the types of 
diseases and conditions included, and 
the addition of “HIV disease” and 
“tuberculosis” to the list of examples. 
These additions are based on the ADA 
committee reports, caselaw, and official 
\ega) opinions interpreting section 504. 
In School Board of Nassau County ¥. 
Arline, 480 U.S. 273 (1987}, a case 
involving an individual with 
tuberculosis, the Supreme Court held 
that people with contagious diseases are 
entitled ta the protections afforded by 
section 504. Following the Arfine 
decision, this Department's Office of 
Legal Counsel issued a legal opinion 
that concluded that symptomatic HIV 
disease is an impairment that 


substantialty limits a major life activity: 
therefore it has been included in the 


definition of disability under this part. 
The opinion also concluded that 
asymptomatic HIV disease is an 
impairment which may substantially 
limit a major life activity either because 
of its actual effect on the individual with 
HIV disease or because the reactions of 
other people to individuals with HIV 
disease cause such individuals to be 
treated as though they are disabled. See 
Memorandum from Douglas W. Kmiec, 
Acting Assistant Attorney General, 
Office of Legal Counsel, Department of 
Justice, to Arthur B. Culvahouse, Jr., 
Counsel to the President (Sept. 27, 1988), 
reprinted in Hearings on S. 933, the 
Americans with Disabilities Act, Before 
the Subcomm. on the Handicapped of 
the Senate Comm. on Labor and Human 
Resources, 101st Cong., Ist Sess. 346 
(1989). 

Paragraph (1){iv) of the definition 
states that the phrase “physical or 
mental impairment” does not include 
homosexuality or bisexuality. These 
conditions ‘were never considered 
impairments under other Federal 
disability laws. Section 511(a) of the 
statute makes clear that they are 
likewise not to be considered 
impairments under the Americans with 
Disabilities Act. 

Physical or mental impairment does 
not include simple physical 
characteristics, such as blue eyes or 
black hair. Nor does it include 
environmental, cultural, economic, or 
other disadvantages, such as having a 
prison record, or being poor. Nor is age a 
disability. However, a person who has 
these characteristics and also has a 
physical or mental impairment may be 
considered as having a disability for 
purposes of the Americans with 
Disabilities Act based on the 
impairment. 

Substantial limitation of a major life 
activity. Under Test A, the impairment 
must be one that “substantially limits a 
major life activity.” Major life activities 
include such things as caring for one’s 
self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. For example, a 
person who is paraplegic is substantially 
limited in the major life activity of 
walking, a person who is blind is 
substantially limited in the major life 
activity of seeing, and a person who is 
mentally retarded is substantially 
limited in the major life activity of 
learning. 

A person is considered an individual 
with a disability for purposes of Test A, 
the first prong of the definition, when 
the individual’s important life activities 
are restricted as to the conditions, 
manner, or duration under which they 


Federal Register / Vol. 56, No. 36 / Friday, February 22, 1991 / Proposed Rules 


can be performed in comparison to most 
people. A person with a minor, trivial 
impairment, such as a simple infected 
finger, is not impaired in a major life 
activity. A person who can walk for 10 
miles continuously is not substantially 
limited in walking merely because on 
the eleventh mile, he or she begins to 
experience pain, because most people 
would not be able to walk eleven miles 
without experiencing some discomfort. 

An impairment -is not necessarily 
excluded from the definition of 
“disability” simply because it is 
temporary. The duration, or expected 
duration, of an impairment is, however, 
one factor that may properly be 
considered in determining whether the 
impairment substantially limits a major 
life activity. Temporary impairments, 
such as a broken leg, are not commonly 
regarded as disabilities, but in rare 
circumstances the degree of the 
limitation and its expected duration may 
be substantial. Similarly, obesity rarely 
results in a substantial limitation on a 
major life activity. It must be 
emphasized that each case involving a 
determination of substantial limitation 
must be evaluated on its own merits. 

The question of whether a person has 
a disability should be assessed without 
regard to the availability of mitigating 
measures, such as reasonable 
accommodations or auxiliary aids. For 
example, a person who is hard of 
hearing is substantially limited in the 
major life activity of hearing, even 
though the loss may be improved 
through the use ofahearingaid. 
Likewise, persons with impairments, 
such as epilepsy or diabetes, that 
substantially limit a major life activity, 
are covered under the first prong of the 
definition of disability, even if the 
effects of the impairment are controlled 
by medication. 


Test B—A record of such an impairment 


This test is intended to cover those 
who have a record of an impairment. As 
explained in paragraph (3) of the 
proposed rule’s definition of disability, 
this includes a person who has a history 
of an impairment that substantially 
limited a major life activity, such as 
someone who has recovered from an 
impairment. It also includes persons 
who have been misclassified as having 
an impairment. 

This provision is included in the 
definition in part to protect individuals 
who have recovered from a physical or 
mental impairment that previously 
substantially limited them in a major life 
activity. Discrimination on the basis of 
such a past impairment is prohibited. 
Frequently occurring examples of the 
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first group (those who have a history of 
_an impairment) are persons with 
histories of mental or emotional illness, 
heart disease, or cancer; examples of the 
second group (those who have been 
misclassified as having an impairment) 
are persons who have been 
misclassified as having mental 
retardation or mental illness. 


Test C—Being regarded as having such 
an impairment : 


This test, as contained in paragraph 
(4) of the definition, is intended to cover 
persons who are treated by a private 
entity or public accommodation as 
having a physical or mental impairment 
that substantially limits a major life 
activity. It applies when a person is 
treated as if he or she has an 
impairment that substantially limits a 
major life activity, regardless of whether 
that person has an impairment. 

The Americans with Disabilities Act 
uses the same “regarded as” test set 
forth in the regulations implementing 
section 504 of the Rehabilitation Act. 
See. e.g., 28 CFR 42.540(k)(2)(iv), which 


provides: 


(iv) “Is regarded as having an impairment” 
means (A) Has a physical or mental 
impairment that does not substantially limit 


major life activities but that is treated by a 
recipient as constituting such a limitation; (B} 


Has a physical or mental impairment that 


substantially limits major life activities only 
as a result of the attitudes of others toward 


such impairment; or (C) Has none of the 
impairments defined in paragraph (k)(2)(i) of 
this section but is treated by a recipient as 
having such an impairment. 


The perception of the private entity or 
public accommodation is a key element 
of this test. A person who perceives ; 
himself or herself to have an 
impairment, but does not have an 
impairment, and is not treated as if he or 
she has an impairment, is not protected 
under this test. A person would be 
covered under this test if a restaurant 
refused to serve that person because of 
a fear of “negative reactions” of others 
to that person. A person would also be 
covered if a public accommodation 
refused to serve a patron because it 
perceived that the patron had an 


impairment that limited his or her 
enjoyment of the goods or services being 


offered. 
For example, severe burn victims 
often face discrimination in community 


activities, resulting in substantial 
limitation of major life activities. These 
persons would be covered under this 
test based on the attitudes of others 
towards the impairment, even if the 


victims did not view themselves as 


The rationale for this third test, as 
used in the Rehabilitation Act of 1973, 
was articulated by the Supreme Court in 
Arline, 480 U.S. 273 (1987). The Court 
noted that, although an individual may 
have an impairment that does not in fact 
substantially limit a major life activity, 
the reaction of others may prove just as 
disabling. “Such an impairment might 
not diminish a person’s physical or 
mental capabilities, but could 
nevertheless substantially limit that 
person’s ability to work as a result of 
the negative reactions of others to the 
impairment.” Jd. at 283. The Court 
concluded that, by including this test in 
the Rehabilitation Act's definition, 
“Congress acknowledged that society's 
accumulated myths and fears about 
disability and disease are as 
handicapping as are the physical 
limitations that flow from actual 
impairment.” Id. at 284. 

Thus, a person who is not allowed 
into a public accommodation because of 
the myths, fears, and stereotypes 
associated with disabilities would be ~ 
covered under this third test whether or 
not the person's physical or mental 
condition would be considered a 
disability under the first or second test 
in the definition. 

If a person is refused admittance on 
the basis of an actual or perceived 
physical or mental condition, and the 
public accommodation can articulate no 
legitimate reason for the refusal (such as 
failure to meet eligibility criteria), a 
perceived concern about admitting 
persons with disabilities could be 
inferred and the individual would 
qualify for coverage under the “regarded 
as” test. A person who is covered 
because of being regarded as having an 
impairment is not required to show that 
the public accommodation’s perception 
is inaccurate (e.g., that he will be 
accepted by others, or that insurance 
rates will not increase} in order to be 
admitted to the public accommodation. 

Paragraph (5) of the definition lists 
certain conditions that are not included 
within the definition of “disability.” The 
excluded conditions are: transvestism, 
transsexualism, pedophilia, 
exhibitionism, voyeurism, gender 
identify disorders not resulting from 
physical impairments, other sexual 
behavior disorders, compulsive 
gambling, kleptomania, pyromania, and 
psychoactive substance use disorders 
resulting from current illegal use of 
drugs. Unlike homosexuality and 
bisexuality, which are not considered 
impairments under either the Americans 
with Disabilities Act (see the definition 
of “disability,” paragraph (1)(iv}) or 
section 504, the conditions listed in 
paragraph (5), except for transvestism, 


are not necessarily excluded as 
impairments under section 504. 
(Transvestism was excluded from the 
definition of disability for section 504 by 
the Fair Housing Amendmenis Act of 
1988, Pub. L. 100-430, § 6(b)). The phrase 
“current illegal use of drugs” used in this 
definition is explained in the preamble 
to section 36.209. 

Drug. The definition of the term 
“drug” is taken from section 510(d)(2) of 
the ADA. 

Facility. “Facility” means all or any 
portion of buildings, structures, sites, 
complexes, equipment, roads, walks, 
passageways, parking lots, or other real 
or personal property, including the site 
where the building, property, structure, 
or equipment is located. Senate and 
House committee reports made clear 
that the definition of facility was drawn 
from the definition of facility in the 
current Federal regulations 
implementing section 504 of the 
Rehabilitation Act (Education and Labor 
report at 114). It includes both indoor 
and outdoor areas where human- 
constructed improvements, structures, 
equipment, or property have been added 
to the natural environment. The 
definition from the section 504 
regulations has been changed only to 
the extent necessary to comply with the 
Act and this part. The term “rolling 
stock or other conveyances” has been 
deleted from the definition of facility 
because vehicles are not included in the 
concept of facility under this part. 
Requirements pertaining to accessible 
transportation services provided by 
places of public accommodation are 
included in § 36.311 of this part; 
standards pertaining to accessible 
vehicles will be issued by the Secretary 
of Transportation pursuant to section 
306 of the Act, and will be codified at 49 
CFR part 37. The definition only 
includes the site over which the private 
entity may exercise control or on which 
a place of public accommodation ora 
commercial facility is located. It does 


not include, for example, adjacent roads 
or walks controlled by a public entity 


that is not subject to this part. (Public 


entities are subject to the requirements 
of title Il of the Act, and the 


implementing regulations that will be 
codified at 26 CFR part 35.) 


Nega) use of drugs. The definition of 
“illegal use of drugs” is taken from , 
section 510(d)(1} of the Act and clarifies 
that the term includes the illegal use of 
one or more drugs. 


Individual with a disability means a 
person who has a disability but does not 


include an individual who is currently 
illegally using drugs, when the public 
accommodation acts on the basis of 
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such use. The phrase “current illegal use 


of drugs" is explained in the preamble to 


§ 36.209. 


Place of public accommodation. The 


term “place of public accommodation” 
is an adaptation of the statutory 
definition of “public accommodation” in 
section 301(7) of the ADA and appears 
as an element of the proposed 
regulatory definition of public 
accommodation. The proposed rule 
defines “place of public 
accommodation” as a facility, operated 
by a private entity, whose operations 
affect commerce and fall within at least 
ane of 12 specified categories. The term 
“public accommodation,” on the other 
hand, is reserved by the proposed rule 
for the private entity that owns, leases 
(or leases to), or operates a place of 
public accommodation. It is the public 
accommodation, and not the place of 
public accommodation, that is subject to 
the regulation’s nondiscrimination 
requirements. Placing the obligation not 
to discriminate on the public 
accommodation, as defined in the 
proposed rule, is consistent with section 
302{a) of the ADA, which places the 
obligation not to discriminate on any 
person who owns, leases (or leases to}, 
or operates a place of public 
accommodation. 


Facilities operated by government 
agencies or other public entities as 
defined in this section do not qualify as 
places of public accommodation. The 
actions of public entities are governed 
by title I} o} the ADA and wil} be subject 
to regulations issued by the Department 
af Justice under that title. The receipt of 
government assistance by a private 
entity does not by itself preclude a 
facility from being considered as a place 
of public accommodation. 

The definition of place of public 
accommodation incorporates the 12 
categories of facilities represented in the 
statutory definition of public 
accommodation in section 301(7)} of the 
ADA: 

1. Places of lodging. 

2. Establishments serving food or 
drink. 

3. Places of exhibition or 
entertainment. 

4. Places of public gathering. 

5. Sales or rental establishments. 

6. Service establishments. 

7. Stations used for specified public 
transportation. 

8. Places of public display or 
collection. 

9. Places of recreation. 

10. Places of education. 

11. Social service center 
establishments. 


12. Places of exercise or recreation. 


In order to be a place of public 
accommodation, a facility must be 
operated by a private entity, its : 
operations must affect commerce, and it 
must fall within one of these 12 
categories. While the list of categories is 
exhaustive, the representative examples 
of facilities within each category are 
not. Within each category only a few 
examples are given. The category of 
sales or rental establishments, for 
instance, would include an innumerable 
array of facilities that would sweep far 
beyond the few examples given in the 
regulation. For example, other retail or 
wholesale establishments selling or 
renting items, such as bookstores, 
videotape rental stores, pet stores, and 
jewelry stores would also be covered 
under this category, even though they 
are not specifically listed. 

Even if a facility does not fa) within 
one of the 12 categories, and therefore 
does nat qualify as a place of public 
accommodation, it still may be a 
commercial facility as defined in 
§ 36.104 and subject to the new 
construction and alterations 
requirements of subpart D. 

The category “places of lodging” does 
not include residential facilities. For 
example, in a large hote) that has a 
residential apartment wing, the 
residential wing would be covered 
under the Fair Housing Act, but not by 
the ADA. The nonresidential 


accommodations in the rest of the hotel 
would be a place of public 
accommodation under this regulation. 

Facilities that offer housing on a 
transient or institutional basis may be 
considered places of public 
accommodation, if they fal{f within one 
of the 12 categories and otherwise meet 
the requirements of the definition. For 
example, hospitals fall under the 
category of service establishment and 
homeless shelters are classified as 
social service center establishments. 

A private home, by itself, does not fall 
within any of the 12 categories. 
However, it can be covered as a place of 
public accommodation to the extent that 
it is used as a facility that would fall 
within one of the 12 categaries. Far 
example, if a professional office of a 
dentist, doctor, or psychologist is 
located in a private home, the portion of 
the home dedicated to office use 
(including areas used both for the 
residence and the office, e.g., the 
entrance to the home) would be 
considered a place of public 
accommodation. Public 
accommodations located in residential 
facilities are specifically addressed in 
$ 36.207. 

If a tour of a commercial facility that 
is not otherwise a place of public 
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accommodation, such as, for example, a 


factory or a movie studio production set, 
is open to the general public, the route 
followed by the tour is a place of public 
accommodation and the tour must be 
operated in accordance with the 
proposed rule's requirements for public 


accommodations. The place of public 
accommodation defined by the tour does 
not include those portions of the 
commercial facility that are merely 
viewed from the tour route. Hence, the 
barrier removal requirements of § 36.304 
only apply to the physical route 
followed by the tour participants and 
not to work stations or other areas that 


are merely adjacent to, or within view 
of, the tour route. If the tour is not open 


to the general public, but rather is 
conducted, for example, for selected 
business colleagues, partners, 
customers, or consultants, the tour route 
is not a place of public accommodation 
and the tour is not subject to the 
requirements for public 
accommodations, 

Public accommodations that receive 
Federal financial assistance are subject 
to the requirements of section 504 of the 
Rehabilitation Act as well as the 
requirements of the ADA, 

Private schools, including elementary 
and secondary schools, are covered by 
the proposed rule as places of public 
accommodation. The proposed rule by 
\iself, however, does not require a 
private schoo! to provide a free 
appropriate education or develop an 
individualized education program in 
accordance with regulations of the 
Department of Education imp\ementing 
section 504 of the Rehabilitation Act of 
1973 (94 CFR part 104} and regulations 
implementing part B of the Education of 
All Handicapped Children Act (34 CFR 
part 300). The receipt of Federa) 
assistance by a private school, however, 
would trigger application of the 
Department of Education's regulations 
to the extent mandated by the particular 
type of assistance received. 

Private club. The term “private club” 
is defined in accordance with section 
307 of the ADA as a private club or 
establishment exempted from coverage 
under title II of the Civil Rights Act of 
1964. Title Ik of the 1964 Act exempts 
any “private club or other establishment 
not in fact open to the public, except to 
the extent that the facilities of such 
establishment are made available to the 
customers or patrons of [a place of 
public accommodation as defined in title 
Il].” The proposed rule, therefore, as 
reflected in § 36.102{e) of the application 
section, limits the coverage of private 
clubs accordingly. The obligations of a 
private club that rents space to any 
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other private entity for the operation of 


a place of public accommodation are 
discussed further in connection with 


§ 36.201. 


In determining whether a private 
entity qualifies as a private club under 
title Il, courts have considered such 
factors as the degree of member control 
of club operations, the selectivity of the 
membership selection process, whether 
substantial membership fees are 
charged, whether the entity is operated 
on a nonprofit basis, the extent to which 
the facilities are open to the public, the 
degree of public funding, and whether 
the club was created specifically to 
avoid compliance with the Civil Rights 
Act. See, e.g., Tillman v. Wheaton- 
Haven Recreation Ass'n, 410 U.S. 431 
(1973); Daniel v. Paul, 395 U.S. 298 
(1969); Olzman v. Lake Hilis Swim Club, 
Inc., 495 F.2d 1333 (2d Cir. 1974); 
Anderson v. Pass Christian Isles Golf 
Club, Inc., 488 F.2d 855 (5th Cir. 1974}; 
Smith v. YMCA, 462 F.2d 634 {5th Cir. 
1972); Stout v. YMCA, 404 F.2d 687 (5th 
Cir. 1988); United States v. Richberg, 398 
F.2d 523 (5th Cir. 1968); Nesmith v. 
YMCA, 397 F.2d 96 (4th Cir. 1968); 
United States v. Lansdowne Swim Club, 
713 F. Supp. 785 (E.D. Pa. 1989); Durham 
v. Red Lake Fishing ond Hunting Club, 
Inc., 666 F. Supp. 954 (W.D. Tex. v. 1987}; 
New York v. Ocean Club, inc., 602 F. 
Supp. 489 (E.D.N.Y. 1984); Brown v. 
Loudoun Golf and Country Club, Inc., 
573 ¥. Supp. 399 {E.D. Va. 1983); United 
States v. Trustees of Fraternal Order or 
Eagles, 472 F, Supp. 1174 (E.D. Wis. 
1979); Cornelius v. Benevolent 
Protective Order of Elks, 382 F. Supp. 
1182 [D. Conn. 1974). 

Private entity. The term “private 
entity” is defined as any individual or 
entity other than a public entity. It is 
used as part of the definition of “public 
accommodation" in this section. 

The proposed definition adds 
“individual” to the statutory definition 
of private entity (see section 301{6) of 
the ADA). This addition clarifies that an 
individua) may be a private entity and, 
therefore, may be considered a public 
accommodation if he or she owns, 
leases (or leases to), or operates a place 
of public accommodation. The explicit 
inclusion of individuals under the 
definition of private entity is consistent 
with section 302(a) of the ADA, which 
broadly prohibits discrimination on the 
basis of disability by any person who 
owns, leases (or leases to), or operates a 
place of public accommodation. 

Professional office of a health care 
provider. This term is explained in the 
discussion of § 36.401 in the preamble. 

Public accommodation. The term 
“public accommodation” means a 


private entity that owns, leases {or 


‘leases to), or operates a place of public 


accommodation. The regulatory term, 
“public accommodation,” corresponds 
to the statutory term, “person,” in 
section 302(a) of the ADA. The ADA 
prohibits discrimination “by any person 


who owns, leases {or leases to), or 


operates a place of public 


accommodation.” The text of the 


proposed regulation consequently places 
the ADA’s nondiscrimination 


obligations on “public accommodations” 


rather than on “persons” or on “places 
of public accommodation.” 

As stated in proposed § 36.102(b)(2), 
the requirements of subparts B and C 
obligate a public accommodation only 
with respect to the operations of a place 
of public accommodation. A public 
accommodation must also meet the 
requirements of subpart D with respect 
to facilities used as, or designed or 
constructed for use as, places of public 
accommodation or commercial facilities. 

The respective obligations of landlord 
public accommodations and tenant 
public accommodations are addressed 
in § 36.201(b} of the proposed rule. The 
terms “commercial facility,” “place of 
public accommodation,” and “private 
entity,” each of which is used in the 
definition of public accommodation, are 
defined in § 36.104. : 

Public entity. The term “public entity” 
is defined in accordance with section 
201{1) of the ADA as any State or local 


government: any department, agency, 
special purpose district, or other 
instrumentality of a State or States or 
local government; and the National 
Railroad Passenger Corporation, and 
any commuter authority [as defined in 
section 103(8) of the Rail Passenger 
Service Act}, It is used in the definition 
of “private entity” in § 36.104. Public 
entities are excluded from the definition 
of private entity and therefore cannot 
qualify as public accommodations under 
this regulation. However, the actions of 
public entities are covered by title II of 
the ADA and will be subject to 
regulations to be issued by the 
Department of Justice to implement that 
title. 

Readily achievable. The definition of 
“readily achievable” follows the 
statutory definition of that term in 
section 301(9} of the ADA. Readily 
achievable means easily accomplishable 
and able.to be carried out without much 
difficulty or expense. The term is used 
as a limitation on the obligation to 
remove barriers under §§ 36.304{a}, 
38.305{a), 36.308(a), 38.309{b), and 
36.311(b}. Factors to be considered in 
determining whether an action is readily 
achievable are listed in § 36.306. A fuller 
discussion of the meaning and 
application of the term “readily 
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achievable” may be found in those 
portions of the preamble addressing 
§§ 36.304 and 36.306. 

Religious entity. The term “religious 
entity” is defined in accordance with 
section 307 of the ADA as a religious 


organization or entity controlled by a 
religious organization, including a place 
of worship. Section 36.102(e} of the 
proposed rule states that the rule does 
not apply to any religious entity. 

Although religious entities have no 
obligations under the proposed rule, 
public accommodations that are not 
religious entities, but that operate a 
place of public accommodation, such as 
a day care center, food bank, senior 
citizens center, or private school, in 
rented or donated space on the property 
of a religious entity, are subject to the 
rule's requirements if not under control 
of the religious entity. 

Service animal, The term “service 
animal” encompasses any guide dog, 
signal dog, or other animal individually 
trained to do work or perform tasks for 


the benefit of an individual with a 
disability. The term is used in 


$ 36.302{c), which establishes certain 
requirements for modifying policies, 
practices, and procedures to 
accommodate the use of service animals 
in places of public accommodation. 


Shopping center or shopping mal). 
This term is explained in the preamble 
discussion of § 36.401. 

Specified public transportation. The 
definition of “specified public 


transportation” is identical to the 
statutory definition in section 301(10} of 


the ADA. The term means 
transportation by bus, rail, or any other 
conveyance (other than by aircraft) that 
provides the general public with general 
or special service (including charter 
service) on a regular and continuing 
basis. It is used in category (7) of the 
definition of “place of public 
accommodation,” which includes 
stations used for specified public 
transportation. 

The effect of this definition, which 
excludes transportation by aircraft, is 
that it excludes privately operated 
airports from coverage as places of 
public accommodation. However, 
airports that are operated by public 
entities are covered by title fl of the 
ADA and, if they are operated as part of 
a program receiving Federal financial 
assistance, by section 504 of the 
Rehabilitation Act. Privately operated 
airports are similarly covered by section 
504 if they are operated as part of a 
program receiving Federal financial 
assistance. The operations of any 
portion of any airport that are under the 
contro) of an air carrier are covered by 
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the Air Carrier Access Act. In addition, 
airports are covered as commercial 
facilities under this rule. 

State. The definition of “State” is 
identical to the statutory definition in 
section 3(3) of the ADA. The term is 
used in the definitions of “commerce” 
and “public entity” in § 36.104. 

Undue burden. The definition of 
“undue burden” is analogous to the 
statutory definition of “undue hardship” 
in employment under section 101(10) of 
the ADA. The term undue burden means 
“significant difficulty or expense” and 
serves as a limitation on the obligation 
to provide auxiliary aids and services 
under § 36.303 of the proposed rule. 
Further discussion of the meaning and 
application of the term undue burden 
may be found in the preamble 
discussion of §§ 36.303 and 36.306. 


Subpart B—General Requirements 


Subpart B includes general 
prohibitions restricting a public 
accommodation from discriminating 
against people with disabilities by 
denying them the opportunity to benefit 
from goods or services, by giving them 
unequal goods or services, or by giving 
them different or separate goods or 
services. These general prohibitions are 
patterned after the basic, general 
prohibitions that exist in other civil 
rights laws that prohibit discrimination 
on the basis of race, sex, color, religion, 
or national origin. 


Section 36.201 General 


Section 36.201(a) contains the general 
rule that prohibits discrimination on the 
basis of disability in the full and equal 
enjoyment of goods, services, facilities, 
privileges, advantages and - 
accommodations of any place of public 
accommodation. 

Full and equal enjoyment means the 
right to participate and to have an equal 
opportunity to obtain the same results 
as others to the extent possible with 
such accommodations as may be 
required by the Act and these 
regulations. It does not mean that an 
individual with a disability must achieve 
an identical result or level of 
achievement as persons without a 
disability. For example, an exercise 
class cannot exclude a person who uses 
a wheelchair because he or she cannot 
do all of the exercises and derive the 
same result from the class as persons 
without a disability. 

Section 302(a) of the ADA states that 
the prohibition against discrimination 
applies to “any person who owns, leases 
(or leases to), or operates a place of 
public accommodation,” and this 
language is reflected in § 36.201(a). The 
coverage is quite extensive and would 


include sublessees, management 
companies, and any other entity that 
owns, leases, leases to, or operates a 
place of public accommodation. 
Although this language could be 
interpreted as placing equal 
responsibility on all private entities, 
whether lessor, lessee, or operator of a 
public accommodation, the committee 
reports suggest that the responsibilities 
may be allocated. Section 36.201 adopts 
the approach suggested by the 
committee reports. 

An entity that is not in and of itself a 
public accommodation, such as a trade 
association or performing artist, may 
become a public accommodation when 
it leases space for a conference or 
performance at a hotel, convention 
center, or stadium (unless the entity 
leasing space is a private club exempt 
from the ADA). As a public 
accommodation, the trade association or 
performing artist will be responsible for 
compliance with this part as regards the 
operations of the place of public 
accommodation. Accordingly, it is the 
responsibility of the lessee to provide 
auxiliary aids (which could include 
interpreters, braille programs, etc.) for 
the participants in its conference or 
performance as well as to assure that 
displays are accessible to individuals 
with disabilities. 

Section 36.201(b) delineates the 
respective obligations of landlords and 
tenants under the ADA. Paragraph (b)(1) 
of that section states the general 
principle that the landlord that owns the 
building that houses the place of public 
accommodation, as well as the tenant 
that owns or operates the place of public 
accommodation, are public 
accommodations that have obligations 
under this part. 

Paragraph (b)(2) of that section 
concerns the allocation of 
responsibilities for taking readily 
achievable measures to remove barriers. 
Paragraph (b)(2)(i) states the general 
principle that the landlord is responsible 
for making readily achievable changes 
in common areas and for modifying 
policies, practices, or procedures 
applicable to all tenants, unless 
provided otherwise by contract. 

Paragraph (b)(2)({ii) of that section 
explains responsibilities of tenants for 
making readily achievable modifications 
when the lease gives the tenant the right 
to make alterations within the place of 
public accommodation with permission 
of the landlord. In other words, it 
explains responsibilities when both the 
tenant and landlord have contractual 
authority to make alterations. 
Commonly, this type of lease will 
indicate that such permission cannot be 
unreasonably withheld by the landlord. 


Federal Register / Vol. 56, No. 36 / Friday, February 22, 1991 / Proposed Rules 


Paragraph (b)(2)(ii)(A) indicates that 
when a tenant has signed such a lease, 
the tenant's first responsibility is to 
request permission to make any readily 
achievable modification that is required 
by this part. If the permission is granted, 
paragraph (b)(2)(ii)(B) requires the 
tenant to make the readily achievable 
modification. 

Paragraph (b)(2)(ii)(C) addresses the 
situation in which permission is granted 
but the modification required to permit 
access is not readily achievable for the 
tenant. In such a case, the tenant is not 
required to remove the barrier. Instead, 
the obligation is transferred to the - 
landlord and the landlord must remove 
the barrier if the particular modification 
is readily achievable for the landlord to 
undertake. This same analysis would 
apply for each modification needed, i.e., 
if it is not readily achievable for the 
tenant but it is readily achievable for the 
landlord, the landlord must take the 
action. In other words, because the 
tenant and landlord are both public 
accommodations” as defined in § 36.104 
(because each of them either leases, 
owns, or operates a place of public 
accommodation), they both have 
responsibility to remove barriers. 

Paragraph (b)(2)(iii) states that in 
cases where the lease reserves authority 
for making modifications solely to the 
landlord, the landlord is responsible for 
making readily achievable modifications 
required by this part. The landlord is 
also solely responsible for readily . 
achievable modifications if the tenant 
requested permission pursuant to 
paragraph (b)(2)(ii)(A), but permission 
was withheld by the landlord. 

Paragraph (b)(2)(iv) contains an 
illustration of this principle. If an office 
building contains a doctor's office, both 
the owner of the building and the 
doctor's office are required to make 
readily achievable modifications. It 
simply makes no practical sense to 
require the tenant to make readily - * 
achievable changes within the place of 
public accommodation, in this case the 
doctor's office, without also requiring 
the owner to make readily achievable 
changes to the primary entrance to the 
building. 

Section 36.201(b)({2) is an attempt to 
recognize the basic principle that legal 
responsibility for making readily 
achievable changes depends upon who 
has the legal authority to make 
modifications, which is generally 
determined by the contractual 
agreement between the landlord and 
tenant. The ADA was not intended to 
change the existing landlord/tenant 
responsibilities as set forth in the lease. 
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The Department seeks comment on 
the rule's allocation of responsibilities 
between landlord and tenant and its 
practical effects. In addition, the 
Department seeks comment on whether 

‘ landlord and tenant obligations under 
§ 36.201 (b)(2) should vary depending on 
the length of time remaining on an 
existing lease..For example, to what 
extent should landlord and tenant 
obligations under a lease with only 30 
days remaining differ from those under a 
lease that will be in effect for 10 more 
years? 

The dual responsibilities set forth in 
paragraph (b)(2) only apply when both 
the landlord and the tenant are public 
accommodations. In the situation where 
the landlord is a religious entity, the 
landlord is not a public accommodation 
because religious entities are exempt 
from ADA coverage. Thus, if a church 
were to rent space to a nonreligious 
private entity to operate a place of 
public accommodation, such as a 
nonsectarian day care center, the church 
would have no responsibilities for 
compliance. In other words, the church 
is not “a person who * * * leases to 
* * * a place of public accommodation” 
under section 302(a) of the ADA. Only 
the day care center would be subject to 
paragraph (b)(2). 

Similarly, if a church leases its 
basement hail to a performing artist, the 
church will have no responsibilities for 
compliance. Like the day care center in 
the preceding example, however, the 
performing artist will be subject to 
paragraph (b}(2). As explained above, 
an entity that is not generally a public 
accommodation can become a public 
accommodation when it leases space for 
its performance, conference, etc. In this 
case, the performing artist becomes a 
public accommodation when it leases 
the church hall for its performance. 
Although the church is totally exempt 
from any responsibilities, the performing 
artist is now a public accommodation 
subject to the ADA. 

Private clubs are also exempt from the 
ADA. However, consistent with title II 
of the Civil Rights Act, 42 U.S.C. 
2000a(e), a private club is considered a 
public accommodation to the extent that 
“the facilities of such establishment are 
made available to the customers or 
patrons” of a place of public 
accommodation. Thus, if a private club 
runs a day care center that is open 
exclusively to its own members, the 
club, like the church in the example 
above, would have no responsibility for 
compliance with the ADA. Nor would 
the day care center have any 
responsibilities because it is part of the 
private club exempt from the ADA. 


On the other hand, if the private club 
rents to a day care center that is open to 
the public, then the private club would 
have the same obligations as other 
public accommodation landlords with 
respect to removal of barriers within the 
day care center. In such a situation, both 
the private club that “leases to” a public 
accommodation and the public 
accommodation lessee (the day care 
center) would be subject to paragraph 
(b)(2). This same principle would apply 
if the private club were to rent to, for 
example, a bar association, which is not 
generally a public accommodation but 
which, as explained above, becomes a 
public accommodation when it leases 
space for a conference. 


Section 36.201(b)(3) concerns the 
responsibility for providing auxiliary 
aids. Paragraph (b)(3)(i) of that section 
states that the tenant is responsible for 
providing auxiliary aids such as 
interpreters, Braille or large print notices 
within the place of public 
accommodation, and the landlord is 
responsible for providing auxiliary aids 
in common areas. Unlike under 
paragraph (b)(2), in which barrier 
removal is involved and there are 
overlapping responsibilities, with the 
landlord retaining ultimate 
responsibility for removal of barriers 
within the tenant's place of public 
accommodation, paragraph (b)(3)(i) 
places responsibility for auxiliary aids 
that are nonstructural in nature solely 
upon the tenant. The landlord is only 
responsible for providing auxiliary aids 
in common areas. Paragraph {b)(3){ii) is 
an illustration of this principle. It states 
that the tenant operating a lawyer's 
office must provide auxiliary aids within 
the lawyer's office. However, the 
doorman or guard to the office building 
containing the lawyer's office would be 
required, if requested, to show a person 
who is blind to the elevator or to write a 
note to a person who is deaf regarding 
the floor number of the lawyer's office. 

Section 36.201(b)}{4)} concerns the 
respective obligations in the cases of 
alterations that trigger the path of travel 
requirement under § 36.403. If a tenant is 
making alterations upon its premises 
pursuant to terms of a lease that grant it 
the authority to do so (even if they 
constitute alterations that trigger the 
path of travel requirement), and the 
landlord is not making alterations to 
other parts of the facility, then the 
alterations by the tenant on its own 
premises do not trigger a path of travel 
obligation upon the landlord in areas of 
the facility under the landlord's 
authority that are not otherwise being 
altered. The path of travel requirement 
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applies only to the entity that is already 
making the alteration. 


Section 36.202 Activities 


Section 36.202 sets out the general 
forms of discrimination prohibited by 
title Ill of the ADA. These general 
prohibitions are further refined by the 
specific prohibitions in subpart C. 

Deny participation—Section 36.202(a) 
provides that it is discriminatory to deny 
a person with a disability the right to 
participate in or benefit from the goods, 
services, facilities, privileges, 
advantages, or accommodations of a 
place of public accommodation. 

A public accommodation may not 
exclude persons with disabilities on the 
basis of disability for reasons other than 
those specifically set forth in this part. 
For example, a public accommodation 
cannot refuse to serve a person with a 
disability because its insurance 
company conditions coverage or rates 
on the absence of persons with 
disabilities. This is a frequent basis of 
exclusion from a variety of community 
activities and is prohibited by this part. 

Unequal benefit—Section 36.202(b) 
prohibits services or accommodations 
which are not equal to those provided 
others. For example, persons with 
disabilities must not be limited to 
certain performances at a theater. 

Separate benefit—Section 36.202({c) 
permits different or separate benefits or 
services only when necessary to provide 
persons with disabilities opportunities 
as effective as those provided others. 
Thus, this section would not prohibit the 
designation of restrooms or parking 
spaces for persons with disabilities. 

Each of the three paragraphs (a}-{c) 
prohibits discrimination against an 
individual or class of individuals “either 
directly or through contractual, 
licensing, or other arrangements.” The 
intent of the contractual prohibitions of 
these paragraphs is to prohibit a public 
accommodation from doing indirectly, 
through a contractual relationship, what 
it may not do directly. Thus, the 
“individual or class of individuals” 
referenced in the three paragraphs is 
intended to refer to the clients and 
customers of the public accommodation 
that entered into a contractual 
arrangement. It is not intended to 
encompass the clients or customers of 
other entities. Thus, a public 
accommodation is not liable under this 
provision for discrimination that may be 
practiced by those with whom it has a 
contractual relationship, when that 
discrimination is not directed against its 
own clients or customers. Section 
36.202(d) makes this clear by providing 
that the term “individual or class of 
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individuals” refers to the clients or 
customers of the public accommodation 
that enters into the contractual, 
licensing, or other arrangement. 


Section 36.203 Integrated settings 


Section 36.203 concerns integration, 
which is fundamental to the purposes of 
the Americans with Disabilities Act. 
Providing segregated accommodations 
and services relegates persons with 
disabilities to second-class citizen 
status. For example, it would be a 
violation of this provision to require 
persons with disabilities to eat in the 
back room of a restaurant or to refuse to 
allow a person with a disability the full 
use of a health spa because of 
stereotypes about the person’s ability to 
participate. 

Section 36.203(b) specifies that, 
notwithstanding the existence of 
separate or different programs or” 
activities provided in accordance with 
this section, an individual with a 
disability shall not be denied the 
opportunity to participate in such 
programs or activities that are not 
separate or different. Section 306.203(c), 
which is derived from section 501(d) of 
the Americans with Disabilities Act, 
states that nothing in this part shall be 
construed to require an individual with 
a disability to accept an 
accommodation, aid, service, 
opportunity, or benefit that he or she 
chooses not to accept. 

Taken together, these provisions are 
intended to prohibit exclusion and 
segregation of individuals with 
disabilities and the denial of equal 
opportunities enjoyed by others, based 
on, among other things, presumptions, 
patronizing attitudes, fears, and 
stereotypes about individuals with 
disabilities. Consistent with these 
standards, public accommodations are 
required to make decisions based on 
facts applicable to individuals and not 
on the basis of presumptions as to what 
a class of individuals with disabilities 
can or cannot do. 

These provisions should not be 
construed to jeopardize in any way the 
continued viability of separate private 
schools providing special education for 
particular categories of children with 
disabilities, sheltered workshops, 
special recreational programs, and other 
similar programs. 

At the same time, individuals with 
disabilities cannot be denied the 
opportunity to participate in programs 
that are not separate or different. This is 
an important and overarching principle 
of the Americans with Disabilities Act. 
Separate, special, or different programs 
that are designed to provide a benefit to 
persons with disabilities cannot be used 


to restrict the participation of persons 
with disabilities in general, integrated 
activities. 

For example, a person who is blind 
may wish to decline participating in a 
special museum tour that allows persons 
to touch sculptures in an exhibit and 
instead tour the exhibit at his or her 
own pace with the museum's recorded 
tour. It is not the intent of this section to 
require the person who is blind to avail 
himself or herself of the special tour. 
Modified participation for persons with 
disabilities must be a choice, not a 
requirement. 

In addition, it would not be a violation 
of this section for an establishment to 
offer recreational programs specially 
designed for children with mobility 
impairments. However, it would be a 
violation of this section if the entity then 
excluded these children from other 
recreational services made available to 
nondisabled children, or required 
children with disabilities to attend only 
designated programs. 


Section 36.204 Administrative methods 


Section 36.204 specifies that an 
individual or entity shall not, directly, or 
through contractual or other 
arrangements, utilize standards or 
criteria or methods of administration 
that have the effect of discriminating on 
the basis of disability or that perpetuate 
the discrimination of others who are 
subject to common administrative 
control. The preamble discussion of 
§ 36.301 addresses eligibility criteria in 
detail. 

Section 36.204 is derived from section 
302(b)(1)(D) of the Americans with 
Disabilities Act, and it uses the same 
language used in the employment 
section of the ADA (section 102(b)(3)). 
Both sections incorporate a disparate 
impact standard to ensure that the 
legislative mandate to end 
discrimination does not ring hollow. 
This standard is consistent with the 
interpretation of section 504 by the U.S. 
Supreme Court in Alexander v. Choate, 
469 U.S. 287 (1985). The Court in Choate 
explained that members of Congress 
made numerous statements during 
passage of section 504 regarding 
eliminating architectural barriers, 
providing access to transportation, and 
eliminating discriminatory effects of job 
qualification procedures. The Court then 
noted: “These statements would ring 
hollow if the resulting legislation could 
not rectify the harms resulting from 
action that discriminated by effect as 
well as by design.” Jd. at 297 (footnote 
omitted). 

Of course, § 36.204 is subject to the 
various limitations contained in subpart 
C including, for example, necessity 
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(§ 36.301(a)), safety (§ 36.301(b)), 
fundamental alteration (§ 36.302(a)), 
readily achievable (§ 36.304(a)), and 
undue burden (§ 36.303{a)). 


Section 36.205 Association 


Section 36.205 implements section - 
302(b)(1)(E) of the Act, which provides 
that a public accommodation shall not 
exclude or otherwise deny equal goods, 
services, facilities, privileges, 
advantages, accommodation, or other 
opportunities to an individual or entity 
because of the known disability of an 
individual with whom the individual or 
entity is known to have a relationship or 
association. 

The individuals covered under this 
section are any individuals who are 
discriminated against because of their 
known association with an individual 
with a disability. For example, it would 
be a violation of this part for a day care 
center to refuse admission to a child. 
whose brother has HIV disease. 

This protection is not limited to those 
who have a familial relationship with 
the individual who has a disability. 
During the legislative process, Congress 
considered, and rejected, amendments 
that would have limited the scope of this 
provision to specific associations and 
relationships. Therefore, if a place of 
public accommodation refuses 
admission to a person with cerebral 
palsy, and his or her companions, the 
companions have an independent right 
of action under the ADA and this 
section. 

During the legislative process, the 
term “entity” was added to section 
302(b)(1)(E) to clarify that the scope of 
the provision is intended to encompass 
not only persons who have a known - 
association with a person with a 
disability, but also entities that provide 
services to or are otherwise associated 
with such individuals. This provision 
was intended to ensure that entities 
such as health care providers, 
employees of social service agencies, 
and others who provide professional 
services to persons with disabilities are 
not subjected to discrimination because 
of their professional association with 
persons with disabilities. 


Section 36.206 Retaliation or coercion 


Section 36.206 implements section 503 
of the ADA, which prohibits retaliation 
against any person who exercises his or 
her rights under the Act. Paragraph (a) 
of § 36.206 provides that no person, ~ 
private entity, or public entity, shall 
discriminate against any individual 
because that individual has exercised 
his or her right to oppose any act or 
practice made unlawful by this part, or 
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because that individual made a charge, 
testified, assisted, or participated in any 
manner in an investigation, proceeding, 
or hearing under the Act or this part. 

Paragraph (b) provides that no person, 
private entity, or public entity shall 
coerce, intimidate, threaten, or interfere 
with any individual in the exercise of his 
or her rights under this part or because 
that individual aided or encouraged any 
other individual in the exercise or 
enjoyment of any right granted or 
protected by the Act or this part. 

Paragraph (c) is modeled on a similar 
provision in the regulations issued by 
the Department of Housing and Urban 
Development to implement the Fair 
Housing Act. (See 24 CFR 100.400(c)(1)). 
Paragraph (c) contains examples of 
conduct that would violate this section, 
including: (1) Coercing an individual to 
deny or limit the benefits, services, or 
advantages to which he or she is 
entitled under the Act or this part; (2) 
Threatening, intimidating, or interfering 
with an individual who is seeking to 
obtain or use the goods, services, 
facilities, privileges, advantages, or 
accommodations of a public 
accommodation; (3) Intimidating or 
threatening any person because that 
person is assisting or encouraging an 
individual or group entitled to claim the 
rights granted or protected by the Act or 
this part to exercise those rights; or (4) 
Retaliating against any person because 
that person has participated in any 
investigation or action to enforce the 
Act or this part. 


Section 36.207 Places of public 
accommodation located in private 
residences 


A private home used exclusively as a 
residence is not covered by title III 
because it is neither a “commercial 
facility” nor a “public accommodation.” 

There are many times, however, in 
which a private home is not used 
exclusively as a residence. In some 
situations, all or part of a home may 
also be used to house a place of public 
accommodation. Section 36.207 provides 
that those portions of the private 
residence used in the operation of the 
place of public accommodation are 
covered by this part. For instance, a 
home or a portion of a home may be 
used as a day care center during the day 
and a residence at night. If all parts of 
the house are used for the day care 
center, then the entire residence is a 
place of public accommodation because 
no part of the house is used exclusively 
as a residence. Another example is the 
accountant who uses one room in the 
house solely as his or her professional 
office. In this situation, there is a portion 
of the house used exclusively as a place 


of public accommodation and a portion 
used exclusively as a residence. Section 
36.207 provides that when a portion of a 
residence is used exclusively as a 
residence, that portion is not covered by 
this part. Thus, the portions of the 
accountant’s house other than the 
professional office are not covered by 
this part. 

This same principle would apply to a 
commercial facility located in a private 
residence. However, only the new 
construction and alteration 
requirements of subpart D apply to 
commercial facilities. Accordingly, the 
portion of the home used exclusively as 
a commercial facility or used as both a 
residence and a commercial facility 
would be subject to subpart D. 


Section 36.208 Direct threat 


Section 36.208(a) implements section 
302{b)(3) of the Act by providing that 
this part does not require a public 
accommodation to permit an individual 
to participate in or benefit from the 
goods, services, facilities, privileges, 
advantages and accommodations of the 
public accommodation if that individual 
poses a direct threat to the health or 
safety of others. The inclusion of this 
provision is not intended to imply that 
persons with disabilities pose risks to 
others. It is intended to address 
concerns that may arise in this area. It 
establishes a strict standard that must 
be met before denying service to an 
individual with a disability or excluding 
that individual from participation. 

Paragraph (b) of this section explains 
that a “direct threat” is a significant risk 
to the health or safety of others that 
cannot be eliminated by a modification 
of policies, practices, or procedures, or 
by the provision of auxiliary aids or 
services. This paragraph codifies the 
standard first applied by the Supreme 
Court in School Board of Nassau County 
v. Arline, 480 U.S. 273 (1987), in which 
the Court held that an individual with a 
contagious disease may be an 
“individual with handicaps” under 
section 504 of the Rehabilitation Act. In 
Arline, the Supreme Court recognized 
that there is a need to balance the 
interests of people with disabilities 
against legitimate concerns for public 
safety. Although persons with 
disabilities are generally entitled to the 
protection of this part, a person who 
poses a significant risk to others may be 
excluded if reasonable modifications to 
the public accommodation’s policies, 
practices, or procedures will not 
eliminate that risk. The determination 
that a person poses a direct threat to the 
health or safety of others may not be 
based on generalizations or stereotypes 
about the effects of a particular 
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disability; it must be based on an 
individual assessment that conforms to 
the requirements of paragraph (c) of this 
section. 

Paragraph (c) establishes the test to 
use in determining whether an 
individual poses a direct threat to the 
health or safety of others. A public 
accommodation is required to make an 
individualized assessment, based on 
reasonable judgment that relies on 
current medical evidence or on the best 
available objective evidence, to 
determine: the nature, duration, and 
severity of the risk; the probability that 
the potential injury will actually occur; 
and whether reasonable modifications 
of policies, practices, or procedures will 
mitigate the risk. This is the test 
established by the Supreme Court in 
Arline. Such an inquiry is essential if the 
law is to achieve its goal of protecting 
disabled individuals from discrimination 
based on prejudice, stereotypes, or 
unfounded fear, while giving appropriate 
weight to legitimate concerns, such as 
the need to avoid exposing others to 
significant health and safety risks. 
Making this assessment will not usually 
require the services of a physician. 
Sources for medical knowledge include 
guidance from public health authorities, 
such as the Centers for Disease Control 
and the National Institute of Health. 


Section 36.209 Illegal use of drugs 


Section 36.209 effectuates section 510 
of the ADA, which clarifies the Act’s 
application to people who use drugs 
illegally. Paragraph (a) provides that this 
part does not prohibit discrimination 
based on an individual's current illegai 
use of drugs. 

The Act and the regulation distinguish 
between illegal use of drugs and the 
legal use of substances, whether or not 
those substances are “controlled 
substances,” as defined in the 
Controlled Substances Act (21 U.S.C. 
812). Alcohol isnot a controlled 
substance, so use of alcohol is not 
affected by § 36.209 (although alcoholics 
are individuals with disabilities, subject 
to the protections of the statute). Section 
36.209 also does not affect use of 
controlled substances pursuant to a 
valid prescription, or other use that is 
authorized by the Controlled Substances 
Act or any other provision of Federal 
law. It is the use of the substance, rather 
than the substance itself, that is illegal. 

A distinction is also made between 
the use of a substance and the status of 
being addicted to that substance. 
Addiction is a disability, and addicts are 
individuals with disabilities protected 
by the Act. The protection, however, 
does not extend to actions based on the 
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illegal use of the substance. In other 
words, an addict cannot use the fact of 
his or her addiction as a defense to an 
action based on illegal use of drugs. This 
distinction is not artificial. Congress 
intended to deny protection to people 
who engage in the illegal use of drugs, 
whether or not they are addicted, but to 
provide protection to addicts so long as 
they are not currently using drugs. 

A third distinction is the difficult one 
between current use and former use. 
The definition of “current illegal use of 
drugs” in § 36.104, which is based on the 
report of the Conference Committee, 
H.R. Conf. Rep. No. 596, 10Ist Cong., 2d 
Sess. 64 (1990), is “illegal use of drugs 
that occurred recently enough to justify 
a reasonable belief that a person’s drug 
use is current or that continuing use is a 
real and ongoing problem.” 

Paragraph (a)}(2)(i) specifies that an 
individual who has successfully 
completed a supervised drug 
rehabilitation program or has otherwise 
been rehabilitated successfully and who 
is not engaging in current illegal use of 
drugs is protected. Paragraph (a}(2)fiij 
clarifies that an individual who is 
currently participating in a supervised 
rehabilitation program and is not 
engaging in current illegal use of drugs is 
protected. Paragraph (a){2)fiii) provides 
that a person who is erroneously 
regarded as engaging in current illegal 
use of drugs, but who is not engaging in 
such use, is protected. 

Paragraph (b) provides a limited 
exception to the exclusion of current 
illegal users of drugs from the 
protections of the Act. It prohibits denial 
of health services, or services provided 
in connection with drug rehabilitation, 
to an individual on the basis of current 
illegal use of drugs, if the individual is 
otherwise entitled to such services. As 
explained further in the discussion of 
§ 36.302, a health care facility that 
specializes in a particular type of 
treatment, such as care of burn victims, 
is not required to provide drug 
rehabilitation services, but it cannot 
refuse to treat an individual's burns on 
the grounds that the individual is 
illegally using drugs. 

Paragraph (c}) expresses Congress, 
intention that the Act be neutral with 
respect to testing for illegal use of drugs. 
This paragraph implements the 
provision in section 510(b) of the Act 
that allows entities “to adopt or 
administer reasonable policies or 
procedures, including but not limited to 
drug testing,” that ensure an individual 
who is participating in a supervised 
rehabilitation program, or who has 
completed such a program or otherwise 
been rehabilitated successfully, is no 
longer engaging in the illegal use of 


drugs. The section is not to be 
“construed to encourage, prohibit, 
restrict, or authorize the conducting of 
testing for the illegal use of drugs.” 

Paragraph 36.209(c) clarifies that it is 
not a violation of this part to adopt or 
administer reasonable policies or 
procedures to ensure that an individual 
who formerly engaged in the illegal use 
of drugs is not currently engaging in 
illegal use of drugs. Any such policies or 
procedures must, of course, be 
reasonable, and must be designed to 
identify accurately the illegal use of 
drugs. This paragraph does not 
authorize inquiries, tests, or other 
procedures which would disclose use of 
substances that are not controlled 
substances or are taken under 
supervision by a licensed health care 
professional, or other uses authorized by 
the Controlled Substances Act or other 
provisions of Federal law, because such 
uses are not included in the definition of 
“illegal use of drugs.” 


Section 36.210 Smoking 


Section 36.210 restates the 
clarification in section 501(b) of the Act 
that the Act does not preclude the 
prohibition of, or imposition of 
restrictions on, smoking. 


Section 36.211 Maintenance of 
accessible features 


Section 36.211 provides that a public 
accommodation shall maintain in 
operable working condition those 
features of facilities and equipment that 
are required to be readily accessible to 
and usable by persons with disabilities 
by the Act or this part. The Act requires 
that, to the maximum extent feasible, 
facilities must be accessible to, and 
usable by, individuals with disabilities. 
This section recognizes that it is not 
sufficient to provide features such as 
accessible routes, elevators, or ramps, if 
those features are not maintained in a 
manner that enables individuals with 
disabilities to use them. Inoperable 
elevators, locked automatic doors, or 
“accessible” routes that are obstructed 
by furniture, filing cabinets, or potted 
plants are neither “accessible to” nor 
“usable by” individuals with 
disabilities. 

It is, of course, impossible to 
guarantee that mechanical devices will 
never fail to operate. Therefore, it is not 
intended that isolated instances of 
mechanical failure be considered 
violations of the Act or this part. 
However, repeated mechanical failures 
due to improper or inadequate 
maintenance would violate this part. 
Failure of the public accommodation to 
ensure that accessible routes are 
properly maintained and free of 


a 
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obstructions, or failure to arrange 
prompt repair of inoperable elevators or 
other equipment intended to provide 
access would also violate this part. 

It would, for example, be a violation 
of this section if a cruise ship that 
offered passenger activities on several 
decks connected by one elevator failed 
to maintain that elevator in operating 
condition throughout each cruise. A 
failure to maintain the elevator in 
operating condition would require 
passengers with disabilities who require 
the use of the elevator to choose 
between foregoing access to cruise 
activities for which they have paid or 
experiencing the indignity—and the risk 
of injury—inherent in being carried 
between decks. Either option would 
constitute a failure on the part of the 
cruise ship to provide its services to 
passengers who have mobility 
impairments in a manner comparable to 
that in which they are provided to other 
passengers, and is, therefore, a violation 
of the Act. 


Section 36.212 Insurance 


Section 36.212(a) restates section 
501(c) of the Act, which provides that 
the Act shall not be construed to restrict 
certain insurance practices on the part 
of insurance companies and employers, 
as long as such practices are not used to 
evade the purposes of the Act. 

The definition of “public 
accommodation” in section 301(7)(F) of 
the Act specifically includes “insurance 
office.” Although the committee reports 
say that the Act is not intended to 
“disrupt the current nature of insurance 
underwriting” (S. Rep. No. 116, 101st 
Cong., Ist Sess., at 84 (1989) [hereinafter 
“Senate report’’}; Education and Labor 
report at 136), they also say that 
“[ujnder the ADA, a person with a 
disability cannot be denied insurance or 
be subject to different terms or 


_ conditions of insurance based on 


disability alone, if the disability does 
not pose increased risks” (Senate report 
at 84; Education and Labor report at 
136). Section 501{c){1) of the Act was 
intended to emphasize that “insurers 
may continue to sell to and underwrite 
individuals applying for life, health, or 
other insurance on an individually 
underwritten basis, or to service such 
insurance products, so Jong as the 
standards used are based on sound 
actuarial data and not on speculation”. 
(H.R. Rep. No. 485, 101st Cong., 2d Sess., 
pt. 3, at 70 (1990) [hereinafter “Judiciary 
report”] (emphasis added); see also 
Senate report at 85; Education and 
Labor report at 137). 

The committee reports indicate that 
underwriting and classification of risks 
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must be “based on sound actuarial 
principles or be related to actual or 
reasonably anticipated experience” 
(see. e.g., Judiciary report at 71). 
Moreover, “while a plan which limits 
certain kinds of coverage based on 
classification of risk would be allowed 
* * *, the plan may not refuse to insure, 
or refuse to continue to insure, or limit 
the amount, extent, or kind of coverage 
available to an individual, or charge a 
different rate for the same coverage 
solely because of a physical or mental 
impairment, except where the refusal, 
limitation, or rate differential is based 
on sound actuarial principles or is 
related to actual or reasonably 
anticipated experience” (Senate report 
at 85; Education and Labor report at 
136-37; Judiciary report at 71). The ADA, 
therefore, does not prohibit use of 
legitimate actuarial considerations to 
justify differential treatment of 
individuals with disabilities in 
insurance. The Department requests 
comment on the exient io which data 
that would establish statistically sound 
correlations are available. 

The committee reports provide some 
guidance on how nondiscrimination 
principles in the disability rights area 
relate to insurance practices. For 
example, a person who is blind may not 
be denied coverage based on blindness 
independent of actuarial risk 
classification. With respect to group 
health insurance coverage, an individual 
with a pre-existing condition may be 
denied coverage for that condition for 
the period specified in the policy, but 
cannot be denied coverage for illness or 
injuries unrelated to the pre-existing 
condition. Also, a public 
accommodation may offer insurance 
policies that limit coverage for certain. 
procedures or treatments, but may not 
entirely deny coverage to a person with 
a disability. 

The Department requests comments 
on the experience under State laws that 
prohibit discrimination in insurance on 
the basis of disability. 

Section 36.212(b) is a specific 
application of § 36.202(a), which 
prohibits denial of participation on the 
basis of disability. It provides that a 
public accommodation may not refuse to 
serve an individual with a disability 
because of limitations on coverage or 
rates in its insurance policies. See 
Judiciary report at 56. 


Section 36.213 Relationship of subpart 
B to subparts C and D 


This section explains that subpart B 
sets forth the general principles of 
nondiscrimination applicable to all 
entities subject to this regulation, while 
subparts C and D provide guidance on 


the application of this part to specific 
situations. The specific provisions in 
subparts C and D, including the 
limitations on those provisions, control 
over the general provisions in 
circumstances where both specific and 
general provisions apply. Resort to the 
general provisions of subpart B is only 
appropriate where there are no 
applicable specific rules of guidance in 
subparts C or D. This interaction 
between the specific requirements and 
the general requirements operates with 
regard to contractual obligations as 
well. 

One illustration of this principle is its 
application to the obligation of a public 
accommodation to provide access to 
assembly areas, such as theaters or 
sports arenas, by persons who use 
wheelchairs. The general requirement, 
established in subpart B by § 36.203, is 
that a public accommodation must 
provide its services (in this case, the use 
of the assembly area) to individuals 
with disabilities in the most integrated 
setting appropriate. This general 
requirement would appear to 
categorically prohibit “segregated” 
entitled “Seating for persons in 
wheelchairs at the back of the assembly 
area.” This requirement, however, must 
be read in conjunction with § 36.308, 
“Seating in assembly areas.” 

Section 36.203 does not specify how a 
public accommodation should make its 
services available. Those provisions are 
in § 36.308 of subpart C, which 
establishes specific minimum 
requirements for accessible seating in 
assembly areas. Section 36.308 requires, 
for example, that a public 
accommodation in an existing facility, to 
the extent that it is readily achievable, 
must: 

(1) Provide a reasonable number of 
wheelchair seating spaces in assembly 
areas; 

(2) Locate the wheelchair seating 
spaces so that they are dispersed 
throughout the seating area; and provide 
lines of sight comparable to those for all 
viewing areas; 

(3) Locate the wheelchair seating 
areas so that they adjoin an accessible 
route that also serves as a means of 
egress in case of emergency; 

(4) Permit individuals who use 
wheelchairs to sit with family members 
or other companions. If removal of seats 
is not readily achievable, a public 
accommodation shall provide a portable 
chair or other means to permit a family 
member or other companion to sit with 
an individual who uses a wheelchair. 

In new construction and alterations, 
the provision and location of wheelchair 
seating spaces is governed by the 
standards for new construction and 


alterations specified in subpart D 
($§ 36.401-36.406). 


Subpart C—Specific Requirements 


In general, subpart C implements the 
“specific prohibitions” that comprise 
section 302(b)(2) of the ADA. It also 
addresses the requirements of section 
309 of the ADA regarding examinations 
and courses. 


Section 36.301 Eligibility criteria 


Section 36.301 of the proposed rule 
prohibits the imposition or application 
of eligibility criteria that screen out or 
tend to screen out an individual with a 
disability or any class of individuals 
with disabilities from fully and equally 
enjoying any goods, services, facilities, 
privileges, advantages, and 
accommodations, unless such criteria 
can be shown to be necessary for the 
provision of the goods, services, 
facilities, privileges, advantages, or 
accommodations being offered. This 
prohibition is based on section 
302(b)(2)(A)(i) of the ADA. 

It would violate this section to 
establish exclusive or segregative 
eligibility criteria that would bar, for 
example, all persons who are deaf from 
playing on a golf course or all 
individuals with cerebral palsy from 
attending a movie theater, or limit the 
seating of individuals with Down's 
syndrome to only particular areas of a 
restaurant. The wishes, tastes, or 
preferences of other customers may not 
be asserted to justify criteria that would 
exclude or segregate individuals with 
disabilities. 

Section 36.301 also prohibits attempts 
by a public accommodation to 
unnecessarily identify the existence of a 
disability; for example, it would be a 
violation of this section for a retail store 
to require an individual to state on a 
credit application whether the applicant 
has-epilepsy, mental illness, or any other 
disability. 

Section 36.301 also prohibits policies 
that unnecessarily impose requirements 
or burdens on individuals with 
disabilities that are not placed on 
others. As a result, public 
accommodations may not require that 
an individual with disabilities be 
accompanied by an attendant. As 
provided by §§ 36.303(g) and 36.305(c), 
however, a public accommodation is not 
required to provide assistance in 
toileting, feeding, or dressing. Public 
accommodations also may not place a 
surcharge on a particular individual 
with a disability or any group of 
individuals with disabilities to cover the 
costs of measures, such as the provision 
of auxiliary aids, barrier removal, 
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alternatives to barrier removal, and 
reasonable modifications in policies, 
practices, and procedures, that are 
required to provide that individual or 
group with the nondiscriminatory 
treatment required by the Act or this 
part. 

In addition, § 36.301 prohibits the 
imposition of criteria that ‘tend to” 
screen out an individual with a 
disability. This concept, which is 
derived from current regulations under 
section 504 (see e.g., 45 CFR 84.13}, 
makes it discriminatory to impose 
policies or criteria that, while not 
creating a direct bar to individuals with 
disabilities, indirectly prevent or limit 
their ability to participate. For example, 
requiring presentation of a driver's 
license as the sole means of 
identification for purposes of paying by 
check would violate this section in 
situations where, for example, 
individuals with severe vision 
impairments or developmental 
disabilities or epilepsy are ineligible to 
receive a driver's license and the use of 
an alternative means of identification, 
such as another photo LD. or credit card, 
is feasible. 

A public accommodation may, 
however, impose neutral rules and 
criteria that screen out, or tend to screen 
out, individuals with disabilities if the 
criteria are necessary for the safe 
operation of the public accommodation. 
Examples of safety qualifications that 
would be justifiable in appropriate 
circumstances would include height 
requirements for certain amusement 
park rides or a requirement that all 
participants in a recreational rafting 
expedition be able to meet a necessary 
level of swimming proficiency. Safety 

requirements must be based on actual 
risks and not on speculation, 
stereotypes, or generalizations about 
individuals with disabilities. 


Section 36.302 Modifications in 
policies, practices, or procedures 


Section 36.302 of the proposed rule 
prohibits the failure to make reasonable 
modifications in policies, practices, and 
procedures when such modifications 
may be necessary to afford any goods, 
services, facilities, privileges, 
advantages, or accommodations, unless 
the entity can demonstrate that making 
such modifications would fundamentally 
alter the nature of such goods, services, 
facilities, privileges, advantages, or 
accommodations. This prohibition is 
based on section 302{b){2)(A){ii} of the 
ADA. 

For example, a parking facility may be 
required to modify a rule barring all 
vans with raised roofs (including those 
that are wheelchair accessible}, if a 


wheelchair-user operating such a van 
wishes to park in the facility and 
overhead structures are, in fact, high 
enough to accommodate the height of 
the van. Likewise, a department store 
may need to modify a policy of only 
permitting one person at a time in a 
dressing room, if a mentally retarded 
individual needs and requests 
assistance in dressing from a 
companion. 

The proposed rule does not require 
modifications to the legitimate areas of 
specialization of service providers. 
Section 36.302(b) provides that a public 
accommodation may refer an individual 
with a disability to another public 
accommodation, if that individual is 
seeking, or requires, treatment or 
services outside of the referring public 
accommodation’s area of specialization, 
and if, in the normal course of its 
operations, the referring public 
accommodation would make a similar 
referral for an individual without a 
disability who seeks or requires the 
same treatment or services. 

For example, it would not be 
discriminatory for a physician who 
specializes only in burn treatment to 
refer an individual who is deaf to 
another physician for treatment of an 
injury other than a burn injury. To 
require a physician to accept patients 
outside of his or her specialiy would 
fundamentally alter the nature of the 
medical practice and, therefore, not be 
required by this section. 

A clinic specializing exclusively in 
drug rehabilitation could similarly 
refuse to treat a person who is not a 
drug addict, but could not refuse to treat 
a person who is a drug addict simply 
because the patient tests positive for 
HIV. Conversely, a clinic that 
specializes in the treatment of 
individuals with HIV could refuse to 
treat an individual that does not have 
HIV but could not refuse to treat a 
person for HIV infection simply because 
that person is also a drug addict. 

Section 36.302{c)(1) requires that a 
public accommodation modify its 
policies, practices, or procedures to 
permit the use of a service animal by an 
individual with a disability in any area 
open to the general public. The term 
“service animal” is defined in § 36.104 to 
include guide dogs, signal dogs, or any 
other animal individually trained to 
provide assistance to an individual with 
a disability. Under this requirement, a 
service animal may not be excluded 
from the customer areas of, for example, 
movie theaters, restaurants, or retail 
stores; or from the patient areas of 
hospitals or nursing homes during public 
visiting hours. Requiring an individual 
with a disability to be separated from a 
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service animal in any area open to the 
general public would violate this 
section. 

With respect to areas that are not 
open to the general public, § 36.302(c)(2) 
requires that a public accommodation 
permit the use of a service animal to the 
extent that it would not fundamentally 
alter the nature of the goods, services, 
facilities, privileges, or accommodations 
offered or provided by the public 
accommodation or jeopardize its safe 
operation. 

As specified in § 36.302(c)(3), the 
proposed rule does not require a public 
accommodation to supervise or care for 
any service animal. If, in an area not 
open to the general public, a service 
animal must be separated from an 
individual with a disability in order to 
avoid a fundamental alteration or a 
threat to safety under § 36.302(c)(2), it is 
the responsibility of the individual to - 
arrange for the care and supervision of 
the animal during the period of 
separation. 

A museum would not be required by 
§ 36.302 to modify a policy barring the 
touching of delicate works of art in 
order to enhance the participation of 
individuals who are blind, if the 
touching threatened the integrity of the 
work. Damage to a museum piece would 
clearly be a fundamental alteration that 
is not required by this section. 


Section 36.303 Auxiliary Aids and 
Services 


Section 36.303 of the proposed rule 
requires a public accommodation to take 
such steps as may be necessary to 
ensure that no individual with a 
disability is excluded, denied services, 
segregated or otherwise treated 
differently than other individuals 
because of the absence of auxiliary aids 
and services, unless the public 
accommodation can demonstrate that 
taking such steps would fundamentally 
alter the nature of the goods, services, 
facilities, advantages, or 
accommodations being offered or wed 
result in an undue burden. This 
requirement is based on section 
302(b)(2){A){iii} of the ADA. 

Implicit in this duty to provide 
auxiliary aids and services is the 
underlying obligation of a public 
accommodation to communicate 
effectively with its customers, clients, 
patients, or participants who have 
disabilities affecting hearing, vision, or 
speech. To give emphasis to this 
underlying obligation, § 36.303{c} of the 
proposed rule incorporates language 
derived from section 504 regulations for 
federally conducted programs (see e.g.. 
28 CFR 39.160{a}) that requires that 
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appropriate auxiliary aids and services 
be furnished to ensure effective 
communication. 

Auxiliary aids and services include a 
wide range of services and devices for 
ensuring effective communication. 
Section 36.303({b) provides a list of 
examples of auxiliary aids and services 
that is taken from the definition of 
auxiliary aids and services in section 
3(1) of the ADA and supplemented by 
examples from regulations implementing 
section 504 in federally conducted 
programs {see e.g., 28 CFR 39.103). 

The auxiliary aid requirement is a 
flexible one. A public accommodation 
can choose among various alternatives 
as long as the result is effective 
communication. For example, a 
restaurant would not be required to 
provide menus in Braille for patrons 
who are blind, if the waiters in the 
restaurant are made available to read 
the menu. Similarly, a clothing boutique 
would not be required to have Brailled 
price tags if sales personnel provide 
price information orally upon request; 
and a bookstore would not be required 
to make available a sign language 
interpreter, because effective 
communication can be conducted by 
notepad. 

A critical determination is what 
constitutes an effective auxiliary aid or 
service. While the use of notes may be 
effective for a person who is deaf in the 
context of shopping, it may not be an 
effective means of com.nunication in a 
doctor's office when the matter to be 
decided is whether major surgery is 
necessary. 

Public accommodations, though, 
would be well-advised, where feasible, 
to consult with the individual before 
providing him or her with a particular 
auxiliary aid or service. An individual 
may in fact require a simpler or less 
expensive service or device than 
initially envisioned by the public 
accommodation. 

Partly because of the availability of 
telecommunications relay services to be 
established under title IV of the ADA, 
section 36.303(d) of the proposed rule 
provides that a public accommodation is 
not required to use a telecommunication 
device for the deaf (TDD) in receiving or 
making telephone calls incident to its 
operations. A public accommodation is, 
however, required to make a TDD 
available to an individual with impaired 
hearing or speech, if it customarily 
offers telephone service to its customers, 
clients, patients, or participants on more 
than an incidental convenience basis. 
Where entry to a place of public 
accommodation requires use of a 
security entrance telephone, a TDD or 
other effective :1eans of communication 


must be provided for use by an 
individual with impaired hearing or 
speech. 

In other words, individual retail 
stores, doctors’ offices, restaurants, or 
similar establishments are not required 
by this section to have TDD’s, because 
TDD users will be able to make 
inquiries, appointments, or reservations 
with such establishments through the 
relay system established under title IV 
of the ADA. The public accommodation 
will likewise be able to contact TDD 
users through the relay system. On the 
other hand, hotels, hospitals, and other 
similar establishments that offer 
nondisabled individuals the opportunity 
to make outgoing telephone calls on 
more than an incidental convenience 
basis must provide a TDD on request. 

Section 36.303(e) requires places of 
lodging that provide televisions in five 
or more guest rooms and hospitals to 
provide, upon request, a means for 
decoding closed captions for use by an 
individual with impaired hearing. Hotels 
should also provide a TDD or similar 
device at the front desk in order to take 
calls from guests who use TDD’s in their 
rooms. In this way guests with hearing 
impairments can avail themselves of 
such hotel services as making inquiries 
of the front desk and ordering room 
service. The term “hospital” is used in 
its general sense and should be 
interpreted broadly. 

Movie theaters are not required by 
§ 36.363 to present open-captioned films. 
However, other public accommodations 
that impart verbal information through 
soundtracks on films, video tapes, or 
slide shows are required by captioning 
or other means to make the information 
accessible to individuals with 
disabilities. The Department seeks 
comment on these requirements and 
examples of cost-effective ways of 
making these formats accessible for a 
variety of types of public 
accommodations. 

The proposed rule specifies that 
auxiliary aids and services include the 
acquisition or modification of equipment 
or devices. For example, tape players 
used for an audio-guided tour of a 
museum exhibit may require the 
addition of Brailled adhesive labels to 
the buttons on a reasonable number of 
the tape players to facilitate their use by 
individuals who are blind. Similarly, a 
hotel conference center may need to 
provide permanent or portable assistive 
listening systems for persons with 
hearing impairments. 

As provided in § 36.303(f), a public 
accommodation is not required to 
provide any particular aid or service 
that would result either in a 
fundamental alteration in the nature of 
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the goods, services, facilities, privileges, 
advantages, or accommodations offered 
or in an undue burden. Both of these 
statutory limitations are derived from 
existing regulations and caselaw under 
section 504 and are to be applied on a 
case-by-case basis (see, e.g., 28 CFR 
39.160({d) and Southeastern Community 
Callege v. Davis, 442 U.S. 397 {1979}). 
Congress intended that “undue burden” 
under § 36.303 and “undue hardship,” 
which is used in the employment 
provisions of title 1 of the ADA, should 
be determined on a case-by-case basis 
under the same standards and in light of 
the same factors (Judiciary report at 59). 
The proposed rule, therefore, in 
accordance with the definition of undue 
hardship in section 101(10) of the ADA, 
defines undue burden as “significant 
difficulty or expense” {see §§ 36.104 and 
36.303(a)) and requires that undue 
burden be determined in light of the 
factors listed in § 36.306. 

Consistent with regulations 
implementing section 504 in federally 
conducted programs {see, e.g., 28 CFR 
39.160{(d)}), § 36.303(f) asserts that the 
fact that the provision of a particular 
auxiliary aid would result in an undue 
burden does not relieve a public 
accommodation from the duty to furnish 
an alternative auxiliary aid, if available, 
that would not result in such a burden. 

As specified in § 36.303{g), the 
auxiliary aids requirement does not 
mandate the provision of individually 
prescribed devices, such as prescription 
eyeglasses or hearing aids, or services of 
a personal nature including assistance 
in eating, toileting, or dressing, unless 
such personal services are customarily 
provided to the customers or clients of 
the public accommodation (e.g., a 
hospital or senior citizen center). 

The costs of compliance with the 
requirements of this section may not be 
financed by surcharges limited to 
particular individuals with disabilities 
or any group of individuals with 
disabilities. 


Section 36.304 Removal! of Barriers 


Section 36.304 requires the removal of 
architectural barriers and 
communication barriers that are 
structural in nature in existing facilities, 
where such removal is readily 
achievable, i.e., easily accomplishable 
and able to be carried out without much 
difficulty or expense. This requirement 
is based on section 302(b)(2){A){iv) of 
the ADA. As stated in § 36.304(f}{1), 
barrier removal is not readily 
achievable if it would result in 
significant loss of profit or significant 
loss of efficiency of operation. 
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The statutory provision also requires 
the readily achievable removal of 
certain barriers in existing vehicles and 
rail passenger cars. This transportation 
requirement is not included in § 36.304, 
but rather in § 36.311(b) of the proposed 
rule. 

In striking a balance between 
guaranteeing access to individuals with 
disabilities and recognizing the 
legitimate cost concerns of businesses 
and other private entities, the ADA 
establishes different standards for 
existing facilities and new construction. 
In existing facilities, which are the 
subject of § 36.304, where retrofitting 
may prove costly, a less rigorous degree 
of accessibility is required than in the 
case of new construction and alterations 
(see §§ 36.401~36.406) where 
accessibility can be more conveniently 
and economically incorporated in the 
initial stages of design and construction. 

For example, a bank with existing 
automatic teller machines (ATM's) 
would have to remove barriers to the 
use of the ATM's if it is readily 
achievable to do so. Whether or not it is 
necessary to take actions such as 
ramping a few steps or raising or 
lowering an ATM would be determined 
by whether the actions can be 
accomplished easily and without much 
difficulty or expense. 

On the other hand, a newly 
constructed bank with ATM's would be 
required by § 36.401 to have an ATM 
that is “readily accessible to and usable 
by” persons with disabilities in 
accordance with architectural design 
guidelines incorporated under § 36.406. 

The requirement to remove 
architectural barriers includes the 
removal of physical barriers of any kind. 
For example, § 36.304 requires the 
removal, when readily achievable, of 
barriers caused by the location of 
temporary or movable structures, such 
as furniture, equipment, and display 
racks. In order to provide access to 
individuals who use wheelchairs, 
restaurants, for example, may need to 
rearrange tables and chairs and 
department stores may need to 
reconfigure display racks and shelves. 
As stated in § 36.304(f), such actions are 
not readily achievable to the extent that 
they result in a significant loss of selling 
or serving space. If the widening of all 
aisles in selling or serving areas is not 
readily achievable, then selected 
widening should be undertaken to 
maximize the amount of merchandise or 
the number of tables accessible to 
individuals who use wheelchairs. 
Access to goods and services provided 
in any remaining inaccessible areas 
shall be made available through 


alternative methods to barrier removal, 
as required by § 36.305. 

Section 36.304(b) provides a wide- 
ranging list of the types of modest 
measures that may be taken to remove 
barriers and that are likely to be readily 
achievable. The list includes examples 
of measures, such as adding raised letter 
markings on elevator control buttons 
and installing flashing alarm lights, that 
would be used to remove 
communications barriers that are 
structural in nature. It is not an 
exhaustive list, but merely an 
illustrative one. Moreover, the inclusion 
of a measure on this list does not mean 
that it is readily achievable in all cases. 
Whether or not any of these measures is 
readily achievable is to be determined 
on a case-by-case basis in light of the 
particular circumstances presented and 
the factors listed in § 36.306. 

A public accommodation generally 
would not be required to remove a 
barrier to physical access posed by a 
flight of steps, if removal would require 
extensive ramping or an elevator. The 
readily achievable standard does not 
require barrier removal that requires 
extensive restructuring or burdensome 
expense. Thus, where it is not readily 
achievable to do so, the ADA would not 
require a restaurant to provide access to 
a restroom reachable only by a flight of 
stairs. 

The readily achievable defense 
requires a less demanding level of 
exertion by a public accommodation 
than does the undue burden defense to 
the auxiliary aids requirements of 
§ 36.303. In that sense, it can be 
characterized as a “lower” standard 
than the undue burden standard. The 
readily achievable defense is also less 
demanding than the undue hardship 
defense in section 102({b)(5) of the ADA 
which limits the obligation to make 
reasonable accommodation in 
employment. Barrier removal measures 
that are not easily accomplishable and 
are not able to be carried out without 
much difficulty or expense are not 
required under the readily achievable 
standard, even if they do not impose an 
undue burden or an undue hardship. 

The obligation to engage in readily 
achievable barrier removal is continuing 
one. Over time, barrier removal that 
initially was not readily achievable may 
later be required because of changed 
circumstances. 

Section 36.304(c) establishes priorities 
for public accommodations in removing 
barriers in existing facilities. Because 
the resources available for barrier 
removal may not be adequate to remove 
all existing barriers at any given time, 

§ 36.304(c) establishes priorities for 
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determining which types of barriers 
should be mitigated or eliminated first. 
The purpose of these priorities is to 
facilitate long-term business planning 
and to maximize, in light of limited 
resources, the degree of effective access 
that will result from any given level of 
expenditure. These priorities do not 
expand the obligation to remove existing 
barriers beyond those actions that are 
readily achievable. Rather, they are only 
intended to affect the “mix” and . 
ordering of any given set of readily 
achievable measures. 

Section 36.304{c)(1) places the highest 
priority on measures that will enable 
individuals with disabilities to 
physically enter a place of public 
accommodation. This priority on 
“getting through the door” recognizes 
that providing actual physical access to 
a facility from public sidewalks and 
parking is generally preferable to any 
alternative arrangements in terms of 
both business efficiency and the dignity 
of individuals with disabilities. 

When restroom facilities located in a 
place of public accommodation are 
offered for use by the public on more 
than an incidental basis, § 36.304(c)(2) 
places the next priority on measures 
that will provide access from the 
entrance of the place of public 
accommodation to, and within, those 
restroom facilities. The longer it takes to 
shop, or eat, or transact business at a 
place of public accommodation, the 
more important the provision of 
accessible restroom facilities becomes 
in enabling individuals with disabilities 
to conduct their activities on an equal 
basis. 

Places of public accommodation, such 
as many convenience stores, dry . 
cleaners, shoe repair stores, and video 
stores that permit public access to 
restrooms, if at all, only upon request, 
would not be subject to the priority on 
restroom access. On the other hand, 
places of public accommodation that do 
permit routine and open public access to 
restroom facilities would be subject to 
this priority. This distinction is based on 
the assumption that, in general, those 
places of public accommodation that 
provide restroom facilities only on an 
incidental basis are more likely to be 
operated in a quick in-and-out manner 
that renders the need for accessible 
restrooms less compelling. 

Once one has gained entrance to a 
facility and has been granted 
appropriate access to restroom facilities, 
the goods and services provided by a 
public accommodation can generally be 
made available through alternative 
methods to barrier removal that are 
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required under § 36.305, if further barrier 
removal is not readily achievable. 

The next priority, which is established 
in § 36.304(c)(3), is for measures that 
provide access to those areas of a public 
accommodation where goods and 
services are made available to the 
public. For example, in a hardware 
store, to the extent that it is readily 
achievable to do so, individuals with 
disabilities should be given access not 
only to assistance at the front desk, but 
also access, like that available to other 


customers, to the retail display areas of 
the store. 


The last priority, set forth in § 36.305, 
is placed on any remaining measures 
required to remove barriers. These 
measures include making restrooms 
accessible in places of public 
accommodation where the public uses 
restrooms only on an incidental basis. 
The Department seeks comment on the 
concept of establishing priorities for the 
removal of barriers in existing facilities 
as well as on the priorities themselves. 

Section 36.304(d) provides that 
“readily achievable” measures taken 
solely to remove barriers under § 36.304 
are exempt from the alterations 
requirements of subpart D. This 
approach maximizes the flexibility of 
public accommodations in undertaking 
barrier removal by allowing deviations 
from the technical standards of subpart 
D. For example, slightly steeper ramps 
or slightly narrower doorways could be 
installed than those required by subpart 
D, access could still be provided, and 
resources could be released for 
expanding the amount of barrier 
removal that could be obtained under 
the readily achievable standard. In 
order to ensure that any potential safety 
problem is avoided, however, § 36.304{d) 
provides that no measure shall be taken 
that poses a significant risk to the health 
or safety of individuals with disabilities 
or others. 

Because of the inconvenience to 
individuals with disabilities and the 
safety problems involved in the use of 
portable ramps, § 36.304(e) permits the 
use of a portable ramp to comply with 
§ 36.304(a) only when installation of a 
permanent ramp is not readily 
achievable. In order to promote safety, 
§ 36.304{e) requires ihat due 
consideration be given to the 
incorporation of features such as nonslip 
surfaces, railings, anchoring, and 
strength of materials in any portable 
ramp that is used. 

Temporary facilities brought in for use 
at the site of a natural disaster are 
subject to the barrier removal 
requirements of § 36.304. 


Section 36.305 Alternatives to Barrier 
Removal 


Section 36.305 specifies that where a 
public accommodation can demonstrate 
that removal of a barrier is not readily 
achievable, the public accommodation 
must make such goods, services, 
facilities, privileges, advantages, or 
accommodations available through 
alternative methods if such methods are 
readily achievable. This requirement is 
based on section 302(b}(2)(A)(v) of the 
ADA. 

For example, if it is not readily 
achievable for a retail store to raise, 
lower, or remove shelves or to rearrange 
display racks to provide accessible 
aisles, the store must, if readily 
achievable, provide a clerk or take other 
alternative measures to retrieve 
inaccessible merchandise. Similarly, if it 
is not readily achievable to ramp a long 
flight of stairs leading to the front door 
of a restaurant or a pharmacy, the 
restaurant or the pharmacy must take 
alternative measures, if readily 
achievable, such as providing curb 
service or home delivery. Likewise, if it 
is not readily achievable to remove 
barriers to gas pump use by individuals 
with manual and mobility impairments, 
a self-service gas station could provide 
refueling service, upon request, at self- 
service islands. 

Where alternative methods are used 
to provide access, a public 
accommodation may not charge an 
individual with a disability for the costs 
associated with the alternative method. 
For instance, the self-service station in 
the example above must provide 
refueling service at the self-service 
price. Similarly, a restaurant may not 
charge a wheelchair user for curbside 
service or home delivery when these 
services are provided as an alternative 
to barrier removal. 

In some circumstances, because of 
security considerations, some 
alternative methods may not be readily 
achievable. For example, the proposed 
rule does net require a service station to 
provide refueling service to individuals 
with disabilities during the hours that it 
is operating exclusively on a remote 
control basis with a single cashier. 
Likewise, the proposed rule does not 
require a cashier working in a security 
booth in a convenience store to leave 
his or her post to retrieve items for 
individuals with disabilities, if there are 
no other employees on duty. 

As provided in § 36.305(c), the 
alternative methods requirement does 
not mandate the provision of personal 
devices, such as wheelchairs, or 
services of a personal nature, including 


assistance in eating, toileting, or 
dressing. 

Section 36.305(d) provides specific 
requirements regarding alternatives to 
barrier removal in multiscreen cinemas. 
In some situations, it may not be readily 
achievable to remove enough barriers to 
provide access to all of the theaters of a 
multiscreen cinema. If that is the case, 

§ 36.305{d) requires the cinema to 
establish a film rotation schedule that 
provides reasonable access for 
individuals who use wheelchairs to 
films being presented by the cinema. It 
further requires that reasonable notice 
be provided to the public as to the 
location and time of accessible 
showings. Methods for providing notice 
include appropriate use of the 
international accessibility symbol in a 
cinema’s print advertising and the 
addition of accessibility information to a 
cinema’s recorded telephone 


information line. 


Section 36.306 Readily Achievable and 
Undue Burden: Factors to be Considered 


Section 36.306 lists factors to be 
considered in determining whether 
barrier removal is readily achievable in 
any particular circumstance or whether 
provision of an auxiliary aid would 
result in an undue burden. The list is 
derived from section 301(9) of the ADA. 
It reflects the congressional intention 
that a wide range of factors be 
considered in determining whether an 
action is readily achievable or an undue 
burden. It also takes into account that 
many local facilities are owned or 
cperated by parent corporations or 
entities that conduct operations at many 
different sites. This section makes clear 
that it is not just the resources of the 
local facility where the barrier must be 
removed or the auxiliary aid must be 
provided that are relevant in 
determining whether an action is readily 
achievable or an undue burden. Nor are 
just the overall resources of the parent 
entity relevant. Rather, the resources of 
both the local facility and the parent 
entity must be considered. In 
determining whether a particular action 
is readily achievable or an undue 
burden, one must evaluate the degree to 
which the parent entity has resources 
that may be allocated to the local 
facility. In order to make this evaluation, 
the administrative and fiscal 
relationship between the parent entity 
and the local facility must be examined. 

The statutory list of factors in section 
301(9) of the Act uses the term “covered 
entity” to refer to the larger entity of 
which a particular facility may be a part. 
“Covered entity” is not a defined term in 
the ADA and is not used consistently 
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throughout the Act. The proposed rule, 
therefore, substitutes the term “parent 
entity” in place of covered entity in 

§ 36.306 (c), (d), and (e) when referring 
to the larger private entity whose overall 
resources may be taken into account. 
This usage is consistent with the House 
Judiciary Committee’s use of the term 
“parent company” to describe the larger 
entity of which the local facility is a part 
(Judiciary report at 40-41, 54-55). 

Application of the “readily 
achievable” or “undue burden” standard 
should not result in the closure of any 
business or of any site of a multi-site 
business. If such closure will result, then 
the contemplated barrier removal, for 
example, is obviously not readily 
achievable. Many barriers can be 
removed, however, without threatening 
the economic viability of even 
marginally profitable businesses, and 
even in those cases where such a danger 
may occur, readily achievable 
alternatives to barrier removal are likely 
to exist. 

We have declined to establish in this 
proposed rule any kind of numerical 
formula for determining whether an 
action is readily achievable or an undue 
burden. Proposals to establish such 
numerical standards were rejected by 
Congress after careful consideration. It 
would be difficult to devise a specific 
ceiling on compliance costs that would 
take into account the vast diversity of 
enterprises covered by the ADA’s public 
accommodations requirements and the 
economic situation that any particular 
entity would find itself in at any 
moment. The proposed rule, therefore, 
implements the flexible case-by-case 
approach chosen by Congress. 


Section 36.307 Accessible or Special 
Goods 


Section 36.307 establishes that the 
proposed rule does not require a public 
accommodation to alter its inventory to 
include accessible or special goods with 
accessibility features that are designed 
for, or facilitate use by, individuals with 
disabilities. As specified in § 36.307(c), 
accessible or special goods include such 
items as Brailled versions of books, 
books on audio-cassettes, closed 
captioned video tapes, special sizes or 
lines of clothing, and special foods to 
meet particular dietary needs. 

The purpose of the ADA’s public 
accommodations requirements is to 
ensure accessibility to the goods offered 
by a public accommodation, not to alter 
the nature or mix of goods that the 
public accommodation has typically 
provided. In other words, a bookstore, 
for example, must make its facilities and 
sales operations accessible to 
individuals with disabilities, but is not 


required to stock Brailled or large print 
books. Similarly, a video store must 
make its facilities and rental operations 
accessible, but is not required to stock 
closed-captioned video tapes. 

Although a public accommodation is 
not required by § 36.307(a) to modify its 
inventory, it is required by § 36.307(b), 
at the request of an individual with 
disabilities, to order accessible or 
special goods that it does not 
customarily maintain in stock if, in the 
normal course of its operation, it makes 
special orders for unstocked goods, and 
if the accessible or special goods can be 
obtained from a supplier with whom the 
public accommodation customarily does 
business. For example, a clothing store 
would be required to order specially- 
sized clothing at the request of an 
individual with a disability, if it 
customarily makes special orders for 
goods that it does not keep in stock, and 
if the merchandise can be obtained from 
one of the store’s customary suppliers. 


Section 36.308 Seating in Assembly 
Areas 


Section 36.308 establishes specific 
requirements for barrier removal in 
assembly areas, which include such 
facilities as theaters, concert halls, 
auditoriums, lecture halls, and 
conference rooms. 

Individuals who use wheelchairs 
historically have been relegated to 
inferior seating in the back of assembly 
areas separate from accompanying 
family members and friends. The 
provisions of § 36.308 will promote 
integration and equality in seating by 
requiring, where it is readily achievable, 
that a reasonable number of wheelchair 
seating spaces be provided, that the 
spaces be dispersed throughout the 
seating area with lines of sight 
comparable to those for all viewing 
areas, that the spaces adjoin an 
accessible emergency egress route, and 
that the spaces be designed to permit 
individuals with disabilities to be able 
to sit with accompanying family 
members or other companions. 

In some cases, it may not be readily 
achievable to remove seats in such a 
manner as to enable individuals who 
use wheelchairs to sit next to 
accompanying family members or 
companions. In such instances, 

§ 36.308(a)(2) requires that portable 
chairs be provided for the 
accompanying individuals. 


Section 36.309 Purchase of Furniture 
and Equipment 


Section 36.309 requires that newly 
purchased furniture or equipment made 
available for use at a place of public 
accommodation be accessible, to the 
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extent such furniture or equipment is 
available, unless this requirement would 
fundamentally alter the goods, services, 
facilities, privileges, advantages, or 
accommodations offered, or would not 
be readily achievable. Thus in most 
cases a restaurant purchasing new 
movable tables for its dining areas 
would have to ensure that a reasonable 
number of the tables could be used by 
persons in wheelchairs; i.e., there should 
be no crossbar or other barrier 
preventing a person in a wheelchair 
from pulling up to the table. A 
reasonable number of newly purchased 
vending machines made available by. 
the public accommodation or a 
contractor should be accessible to 
individuals with disabilities, as should 
video games. If such accessible furniture 
or equipment is not available for 
purchase, a public accommodation has 
no obligation under this section. j 

The ADA requires that no individual 
be discriminated against on the basis of 
disability in the full and equal 
enjoyment of, among other things, the 
services and “facilities” of any place of 
public accommodation (section 302(a)). 
As explained under the discussion of the 
definition of the term in § 36.104, 
“facility” includes equipment and 
property added to indoor or outdoor 
areas. In addition, the committee reports 
refer to rearrangement of physical 
barriers, including those created by the 
arrangement of temporary or movable 
structures such as furniture, equipment, 
and display racks (Education and Labor 
report at 110; see also Judiciary report at 
61-62), in the context of the requirement 
that physical barriers be removed if 
removal is readily achievable. The 
reports urge that consideration be given 
in new construction to placing fixtures 
and equipment to be used by employees 
at a convenient height for accessibility, 
and that if new fixtures and equipment 
that are adjustable are commercially 
available, an effort should be made to 
purchase them for employees. Congress 
clearly intended that accessibility 
requirements apply to furniture and 
equipment. 

Rather than applying the new 
construction and alteration 
requirements of section 303 of the Act, 
which concern fixed structures (those, 
for example, constructed “for first 
occupancy” after a certain date, or 
altered after a certain date), the 
proposed rule would apply the “readi-y 
achievable” and “fundamental 
alteration” concepts to the purchase of 
accessible equipment. In addition, the 
rule would only require the purchase of 
accessible equipment if it is available in 
the marketplace. Thus, for example, a 
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health spa may be able to purchase, 
without much difficulty and expense, 
exercise equipment that can be used 
both by persons who are considered 
individuals with disabilities because of 
short stature and persons who do not 
have disabilities, or equipment with 
instructions that can be used by persons 
with vision impairments. 


Section 36.310 Examinations and 
Courses 


Section 36.310(a) sets forth the general 
rule that any private entity that offers 
examinations or courses related to 
applications, licensing, certification, or 
credentialing for secondary or 
postsecondary education, professional, 
or trade purposes shall offer such 
examinations or courses in a place and 
manner accessible to persons with 
disabilities or offer alternative 
accessible arrangements for such 
individuals. 

Paragraph (a) restates section 309 of 
the Americans with Disabilities Act. 
Section 309 is intended to fill the gap 
that is created when licensing, 
certification, and other testing 
authorities are not covered by section 
504 of the Rehabilitation Act or title II of 
the ADA. Any such authority that is 
covered by section 504, because of the 
receipt of Federal money, or by title II, 
because it is a function of a State or 
local government, must make all of its 
programs accessible to persons with 
disabilities, which includes physical 
access as well as accommodations in 
the way the test is administered, e.g., 
extended time, written instructions, or 
assistance of a reader. 

However, many licensing, 
certification, and testing authorities are 
not covered by section 504, because no 
Federal money is received; nor are they 
covered by title II of the ADA because 
they are not State agencies. However, 
States often require the licenses 
provided by such authorities in order for 
an individual to practice a particular 
profession or trade. Thus, the provision 
was included in the ADA in order to 
assure that persons with disabilities are 
not foreclosed from educational, 
professional, or trade opportunities 
because an examination or course is 
conducted in an inaccessible site or 
without an accommodation. 

As indicated in the Application 
section of this part (§ 36.102), § 36.310 is 
not limited to public accommodations or 
commercial facilities. Rather, the 
requirements of § 36.310 apply to any 
private entity that offers the specified 
types of examinations or courses. This is 
consistent with section 309 of the 
Americans with Disabilities Act. which 
states that the requirements apply to 


“any person” offering examinations or 
courses. 

Section 36.310(b) sets forth specific 
requirements for examinations. 
Examinations covered by this section 
would include a bar exam or the 
Scholastic Aptitude Test prepared by 
the Educational Testing Service. 
Paragraph (b)(1) is adopted from the 
Department of Education's section 504 
regulation on admission tests to 
postsecondary educational programs, 34 
CFR 104.42(b)(3). Paragraph (b)(1)(i) 
requires that a private entity offering an 
examination covered by the section 
must assure that the examination is 
selected and administered so as to best 
ensure that the examination accurately 
reflects an individual’s aptitude or 
achievement level or other factor the 
examination purports to measure, rather 
than reflecting the individual's impaired 


- sensory, manual, or speaking skills 


(except where those skills are the 
factors that the examination purports to 
measure). Paragraph (b)(1)(ii) requires 
that any examination specially designed 
for individuals with disabilities be 
offered as often and in as timely a 
manner as are other examinations. 
Paragraph (b)(1)(iii) requires that 
examinations be administered in 
facilities that are accessible to 
individuals with disabilities. 

Paragraph (b)(2) gives examples of 
modifications to examinations that may 
be necessary in order to comply with 
this section. These may include 
providing more time for completion of 
the examination or a change in the 
manner of giving the examination, i.e., 
reading the examination to the 
individual. 

Paragraph (b)(3) requires the provision 
of auxiliary aids unless the private 
entity offering the examination can 
demonstrate that offering a particular 
auxiliary aid would fundamentally alter 
the examination or result in an undue 
burden. Examples of auxiliary aids 
include taped examinations, interpreters 
or other effective methods of making 
orally delivered materials available to 
individuals with hearing impairments, 
readers for individuals with visual 
impairments or learning disabilities, and 
other similar services and actions. The 
suggestion that individuals with learning 
disabilities may need readers is 
included, although it does not appear in 
the Department of Education regulation, 
because, in fact, some individuals with 
learning disabilities have visual 
perception problems, and would benefit 
from a reader. 

Paragraph (b)(4) gives examples of 
alternative accessible arrangements. For 
instance, the private entity might be 
required to provide the examination at 


7471 


an individual’s home with a proctor. 
Alternative arrangements must provide 
conditions for individuals with 
disabilities that are comparable to ithe 
conditions under which other 
individuals take the examinations. In 
other words, an examination cannot be 
offered to an individual with a disability 
in a cold, poorly lit basement, if other 
individuals are given the examination in 
a warm, well-lit classroom. 

Paragraph (c) sets forth specific 
requirements for courses. Paragraph 
(c)(1) contains the general rule that any 
course-covered by this section must be 
modified to ensure that the place and 
manner in which the course is given is 
accessible. Paragraph (c)(2) gives 
examples of possible modifications that 
might be required, including extending 
the time permitted for completion of the 
course (i.e., permitting oral rather than 
written delivery of an assignment by a 
person with a visual impairment), or 
adaptation of the manner in which the 
course is conducted (i.e., providing 
cassettes of class handouts to an 
individual with a visual impairment). 

In language identical to that of 
paragraph (b), paragraph (c)(3) requires 
auxiliary aids unless a fundamental 
alteration or undue burden would result, 
and paragraph (c)(4) requires that 
courses be administered in accessible 
facilities. Paragraph (c)(5) gives 
examples of alternative accessible 
arrangements. These may include 
provision of the course through 
videotape, cassettes, or prepared notes. 
Alternative arrangements must provide 
comparable conditions to those 
provided to others, including similar 
lighting, room temperature, etc. 


Section 36.311 Transportation Provided 
by Private Entities not Primarily 
Engaged in the Business of Transporting 
People 


Section 36.311 contains specific 
provisions relating to private entities not 
primarily engaged in the business of 
transporting people but that operate 
specified public transportation systems. 
Examples of operations covered by the 
requirements are listed in paragraph 
(b)(2). They include, but are not limited 
to, hotel and motel airport shuttle 
services, customer and employee shuttle 
bus services operated by private 
companies and shopping centers, and 
shuttle operations of recreational 
facilities such as stadiums, zoos, 
amusement parks, and ski resorts. 

Paragraph (a)(1) states the general 
rule that covered private entities are 
subject to all of the specific provisions 
of subparts B and C, except as provided 
in § 36.311. 


BEST COPY AVAILABLE 
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Paragraph (b) specifically provides 
that, in undertaking readily achievable 
actions to remove barriers in vehicles, a 
private entity is not required to install 
hydraulic or other lifts. 

Paragraph {c) applies to private 
entities (other than over-the-road buses) 
operating fixed route systems. 
Paragraph (c)(1) specifically applies to 
systems using vehicles with a seating 
capacity in excess of 16 passengers 
(including the driver). These entities 
must purchase or lease new vehicles for 
use on the fixed route systems that are 
readily accessible to and usable by 
individuals with disabilities, including 
individuals with wheelchairs. 

Paragraph (c}{2) applies to fixed route 
systems using vehicles with a seating 
capacity of 16 passengers or less 
(including the driver) for which a 
solicitation is made after the 30th day 
following enactment of the Act (on or 
after August 26, 1990). If a private entity 
purchases or leases a new vehicle that is 
not accessible for use on such system, 
the entity must operate the system so 
that, when viewed in its entirety, the 
system ensures a level of service to 
individuals with disabilities equivalent 
to the level of service provided to 
individuals without disabilities. 

Paragraph (d) applies to private 
entities operating demand responsive 
systems (other than over-the-road 
buses). These systems must operate, so 
that, when viewed in their entirety, the 
system ensures a level of service to 
individuals with disabilities equivalent 
to the level of service provided to 
individuals without disabilities. 

Paragraph (d)(2) applies to systems 
using vehicles seating more than 16 
passengers. Such vehicles must be 
accessible if a solicitation is made more 
than 30 days after the date of the 
enactment of the Act (on or after August 
26, 1990) unless the operator’s system, 
when viewed in its entirety, provides an 
equivalent level of service to individuals 
with and without disabilities. 

Paragraph {e} applies to over-the-road 
buses. If a public accommodation 
covered by this section uses over-the- 
road buses in its transportation system, 
the buses must meet all vehicle and 
system requirements contained in the 
regulations of the Department of 
Transportation issued pursuant to 
section 306 of the Act. 

Paragraph (f) states that the 
requirements for “private entities not 
primarily engaged in the business of 
transporting people” issued by the 
Department of Transportation (DOT) 
pursuant to section 306 of the Act (55 FR 
40764) apply to vehicles and systems 
covered by this section. For example, 
the DOT regulations specify criteria for 


determining whether vehicles are 
“readily accessible to and usable by 
individuals with disabilities,” and 
whether systems ensure an “equivalent” 
level of service for individuals with 
disabilities. The ADA requires that the 
DOT regulations be consistent with 
supplemental minimum guidelines for 
vehicles to be issued by the 
Architectural and Transportation 
Barriers Compliance Board pursuant to 
section 504 of the Americans with 
Disabilities Act. 


Subpart D—New Construction and 
Alterations 


Subpart D implements section 303 of 
the Act, which requires that newly 
constructed or altered places of public 
accommodation or commercial facilities 
be readily accessible to and usable by 
individuals with disabilities. This 
requirement contemplates a high degree 
of convenient access. It is intended to 
ensure that patrons and employees of 
places of public accommodation and 
employees of commercial facilities are 
able to get to, enter, and use the facility. 

Potential patrons of places of public 
accommodation should be able to get to 
a store, get into the store, and get to the 
areas where goods are being provided. 
Employees should have the same types 
of access, although those individuals 
require access to and around the 
employment area as well as to the area 
in which goods and services are 
provided. 

The ADA is geared to the future—its 
goal being that, over time, access will be 
the rule, rather than the exception. Thus, 
the Act only requires modest 
expenditures, of the type addressed in 
§ 36.304 of this part, to provide access to 
existing facilities not otherwise being 
altered, but requires all new 
construction and alterations to be 
accessible. 

The Act does not require new 
construction or alterations; it simply 
requires that, when a public 
accommedation or other private entity 
undertakes the construction or 
alteration of a facility subject to the Act, 
the newly constructed or altered facility 
must be made accessible. This part 
establishes the requirements for new 
construction and alterations. 


Section 36.401 New Construction. 


Section 36.401 implements the new 
construction requirements of the ADA. 
Section 303{a)(1) of the Act provides 
generally that all facilities designed and 
constructed for first occupancy later 
than 30 months after the date of 
enactment (i.e., after January 26, 1993) 
must be readily accessible to and usable 
by individuals with disabilities. 
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Paragraph 36.401(a)(1) restates the 
general requirement for accessible new 
construction. Paragraph 36.401(a)(2) sets 
forth for comment two alternative ways 
by which to determine what facilities 
are subject to the Act and what 
standards apply. 

The first option deems a facility to be 
subject to the new construction 
requirements if the builder files a 
completed application for a building 
permit or permit extension after January 
26, 1992, and the facility is occupied 
after January 26, 1993. Option two, on 
the other hand, would impose new 
construction requirements if the builder 
files a completed application for a 
building permit or permit extension after 
the enactment of the ADA (July 26, 
1990), and the facility is occupied after 
January 26, 1993. 

Both Option One and Option Two 
assume that Congress did not 
contemplate having actual occupancy 
trigger the accessibility requirements, 
because the statute prohibits a failure to 
“design and construct for first 
occupancy,” rather than requiring 
accessibility in facilities actually 
occupied after a particular date. The 
only other Federal statute requiring 
accessibility of new construction of 
facilities “for first occupancy” after a 
particular date is the Fair Housing 
Amendments Act of 1988 (FHAA). The 
regulation implementing the FHAA 
identifies a particular event (not actual 
occupancy) that occurs after a particular 
date, by which to determine “first 
occupancy.” In the case of the FHAA 
rule, a facility for which a permit is 
received earlier than 14 months before 
the statute's “first occupancy” date, or 
which is actually occupied by the “first 
occupancy” date, is considered to be’ 
designed and constructed for first 
occupancy before that date. 24 CFR 
100.205(a). 

There are several advantages to using 
a date certain. First, it would be helpful 
for designers and builders to have a 
fixed date for accessible design, so that 
they can determine accessibility 
requirements early in the planning and 
design stage. It is difficult to determine 
accessibility requirements in 
anticipation of the actual date of first 
occupancy because of unpredictable and 
uncontrollable events (e.g., strikes 
affecting suppliers or labor, or natural 
disasters) that may delay occupancy. To 
redesign or reconstruct portions of a 
facility if it begins to appear that 
occupancy will be later than anticipated 
would be quite costly. The certification 
of receipt of a complete application for a 
building permit is an appropriate point 
in the process because certifications are 
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issued in writing by governmental 
authorities. This approach presents a 
clear and objective standard. A fixed 
date would also assist those responsible 
for enforcing, or monitoring compliance 
with, the statute, and those protected by 
it. 

The Department considered using as a 
trigger for application of the 
accessibility standards, as does the 
FHAA rule, the date on which a permit 
is granted. The Department chose 
instead the date on which a complete 
permit application is certified as 
received by the appropriate government 
entity. This proposal is based on 
information that several months or even 
years can pass between application for 
a permit and receipt of a permit. Design 
is virtually complete at the time an 
application is complete (i.e., certified to 
contain all the information required by 
the State, county, or local government). 
After an application is filed, delays may 
occur before the permit is granted due to 
numerous factors (not necessarily 
relating to accessibility); for example, 
hazardous waste discovered on the 
property, flood plain requirements, 
zoning disputes, or opposition to the 
project from various groups. These 
factors should not require redesign for 
accessibility if the application was 
completed before January 26, 1992 
(Option One), or July 26, 1990 (Option 
Two). However, if the facility must be 
redesigned for other reasons, such as a 
change in density or environmental 
preservation, and the final permit is 
based on a new application, the rule 
would require accessibility if the 
application was certified complete after 
January 26, 1992 (Option One), or July 
26, 1990 (Option Two). 

It should be noted that the dates of 
January 26, 1992 (Option One), and July 
26, 1990 (Option Two), are relevant only 
with respect to the last application for a 
permit or permit extension for a facility. 
Thus, if an entity has applied for only a 
“foundation” permit, the date of that 
permit application has no effect, 
because the entity must also apply for 
and receive a permit at a later date for 
the actual superstructure. In this case, it 
is the date of the later application that 
would control, unless construction is not 
completed within the time allowed by 
the permit, in which case a third permit 
would be issued and the date of the 
application for that permit would be 
determinative for purposes of the rule. 

The Department seeks comment on 
whether the fixed date should be the 
date on which a permit is received from 
the government agency (the approach 
taken in the FHAA rule), rather than the 


date on which the permit application is 
certified complete. 


Option One 


Under Option One, a building would 
be considered to be “for first 
occupancy” after January 26, 1993, only 
(1) if the last application for a building 
permit or permit extension for the 
facility is received, and certified to be 
complete, by a State, county, or local 
government after January 26, 1992, and 
(2) if the first certificate of occupancy is 
issued after January 26, 1993. 

Option One is based on the following 
premises relating to design, 
construction, and occupancy: (1) that the 
Act does not impose requirements on 
the design of buildings before the 
effective date of title III (January 26, 
1992); and (2) that section 306(d) of the 
Act, concerning interim standards, has 
no effect until July 26, 1991, the date by 
which the Department of Justice must 
issue final regulations under title III. 

In choosing the proposed date of 
January 26, 1992, for Option One, the 
Department first considered the average 
number of calendar days from ground 
breaking (which usually follows almost 
immediately after a permit is granted) to 
completion of construction, for various 
types of projects, as reported in the 
November 1988 edition of the Marshall 
Valuation Service (copyright 1988— 
Marshall and Swift). Consideration was 
given to adopting different dates for 
different sizes and types of projects (e.g., 
industrial facilities, which may take only 
60 to 90 days to construct, as opposed to 
hospitals, which may take three years to 
construct). These data demonstrate, 
however, that construction times vary 
not only according to type of occupancy, 
but also according to the size of the 
project. Climate would also likely affect 
construction times from area to area of 
the country. Without reference to the 
number of facilities (information that is 
not available) in each of the 14 relévant 
categories listed in the Marshall 
Valuation Service, the median time from 
ground breaking to occupancy was 
approximately 14 months. 

It is reasonable to expect, then, that 
the vast majority of buildings for which 
permit applications are received after 
January 26, 1992, will actually be 
occupied for the first time after January 
26, 1993. According to the proposed rule, 
those buildings that are actually 
occupied by January 26, 1993, would not 
be subject to the new construction 
requirements; the Department would 
consider them designed for, but not 
constructed for, first occupancy after 
that date. 

January 26, 1992, is also the effective 
date of title III’s new construction 


7473 


requirements. Because this Department's 
final rule is scheduled to be published 
by July 26, 1991, the date would provide 
covered entities with ample notice of the 
rule’s requirements before they complete 
design of their facilities and file 
complete applications for permits. 


Option Two 


Option Two applies the section's 
requirements to all facilities for which 
the last application for a building permit 
or permit extension is completed after 
July 26, 1990, and for which the first 
certificate of occupancy is issued after 
January 26, 1993. 

Option Two is based on the premise 
that the interim standards in section 
306(d) take effect as of the ADA’s 
enactment (July 26, 1990), rather than on 
the date by which the Department of 
Justice regulations are due to be issued 
(July 26, 1991). The initial clause of 
section 306(d)(1) itself is silent on this 
question: 


If final regulations have not been issued 
pursuant to this section, for new construction 
for which a * * * building permit is obtained 
prior to the issuance of final regulations * * * 
{interim standards apply}. 


The approach in Option Two relies 
partly on the language of section 310 of 
the Act, which provides that section 306, 
the interim standards provision, takes 
effect on the date of enactment. Under 
this reading, the controlling date for 
imposing interim standards is the 
enactment date, not the date by which 
final regulations must be issued. This 
option would result in accessibility of a 
larger number of facilities (all those for 
which permits are received after 
enactment and occupied after January 
26, 1993). Option One would not cover 
those for which permit applications are 
completed between July 26, 1990, and 
January 26, 1992. 

The Department seeks comment on 
both options. The Department also seeks 
comment on whether Option Two 
should be modified to allow a “grace 
period” to accommodate unexpected 
construction delays. For example, for 
those facilities for which design is 
complete (i.e., the last permit application 
is certified complete) more than one 
year, but less than 18 months, before the 
end of the 30-month period, the 
regulation could provide that the new 
construction standards would not apply, 
if construction is completed within 18 
months of the completion of the design. 
This approach would allow a limited 
exemption for some buildings that are 
occupied after January 26, 1993, but are 
certified for occupancy no later than 
July 26, 1993. 
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Regardless of whether Option One or 
Option Two is included in the final rule, 
the rule would require, as does the 
statute, that covered newly constructed 
facilities be readily accessible to and 
usable by individuals with disabilities. 
The phrase “readily accessible to and 
usable by individuals with disabilities” 
is a term that, in slightly varied 
formulations, has been used in the 
Architectural Barriers Act of 1968, the 
Fair Housing Act, the regulations 
implementing section 504 of the 
Rehabilitation Act of 1973, and current 
accessibility standards. It means, with 
respect to a facility or a portion of a 
facility, that it can be approached, 
entered, and used by individuals with 
disabilities (including mobility, sensory, 
and cognitive impairments) easily and 
conveniently. A facility that is 
constructed to meet the requirements of 
the rule’s accessibility standards will be 
considered readily accessible and 
usable with respect to construction. To 
the extent that a particular type or 
element of a facility is not specifically 
addressed by the standards, the 
language of this section is the safest 
guide. 

A private entity that renders an 
“accessible” building inaccessible in its 
operation, through policies or practices, 
may be in violation of section 302 of the 
Act. For example, a private entity can 
render an entrance to a facility 
inaccessible by requiring an individual 
with disabilities to obtain a key in order 
to operate a lift, or by keeping an 
accessible entrance open only during 
certain hours (whereas the facility is 
available to others for a greater length 
of time). A facility could similarly be 
rendered inaccessible if a person with 
disabilities is significantly limited in her 
or his choice of a range of 
accommodations. 

Ensuring access to a newly 
constructed facility will include 
providing access to the facility from the 
street or parking jot. In some cases, the 
private entity will have no control over 
access at the point where streets, curbs, 
or sidewalks already exist. The private 
entity is responsible for providing 
access to the extent that it is within its 
own control. The private entity's 
obligations would extend to requesting 
modifications to a sidewalk, including 
installation of curb cuts, from a public 
entity responsible for them. For 
example, a developer would be required 
to attempt to secure cooperation from a 
locality with control over sidewalks and 
curb cuts. That locality would have an 
— under title Il of the Act as 
well. 
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Section 36.401(b) addresses access to 
employment areas, rather than to the 
areas where goods or services are being 
provided. To a large extent, access 
within employment areas will involve 
issues relating to equipment, which has 
not generally been covered by existing 
accessibility standards. Section 
36.401(b) provides guidance for new 
construction and alterations unti] more 
specific guidance is issued by the 
ATBCB and reflected in this 
Department's regulations. 

Section 36.401(b) requires that areas 
that will be used only by employees as 
work stations be constructed so that. 
individuals with disabilities can 
approach, enter, and exit the area. It 
does not require that all individual work 
stations be constructed or equipped [for 
example, with shelves that are 
accessible or adaptable) to be 
accessible. This approach is based on 
the theory that, as long as an employee 
with disabilities could enter the building 
and get to and around the employment 
area, modifications in a particular work 
station could be instituted as a 
“reasonable accommodation” to that 
employee if the modifications were 
necessary and they did not constitute an 
undue hardship. Employers are 
encouraged to place fixtures and 
equipment at accessible heights in the 
first instance and to purchase new 
equipment and fixtures that are 
adjustable. 

Paragraph (b)(5) of 36.401 clarifies that 
paragraph (b) does not limit the 
requirement that employee areas other 
than individual work stations must be 
accessible. For example, employee 
lounges and cafeterias must meet 
accessibility requirements. 

Section 36.401(c) details a statutory 
exception to the new construction 
requirement. The requirement that new 
construction be accessible does not 
apply where an entity can demonstrate 
that it is structurally impracticable to 
meet the requirements of the regulation. 

This narrow exception will apply only 
in rate and unusual circumstances 
where unique characteristics of terrain 
make accessibility unusually difficult. 
Such limitations for topographical 
problems are analogous to an 
acknowledged limitation in the 
application of the accessibility 
requirements of the Fair Housing 
Amendments Act of 1988. In the House 
Committee Report accompanying that 
Act, the House Committee on the 
Judiciary noted that: 

* * * certain natural terrain may pose 
unique building problems. For example, in 
areas which flood frequently, such as 
waterfronts or marshlands, housing may 
traditionally be built on stilts. The Committee 


does not intend to require that the 
accessibility requirements of this Act 
override the need to protect the physical 
integrity of multifamily housing that may be 
built on such sites. 

H.R. Rep. No. 711, 100th Cong., 2d Sess., at 27 
(1988). 


This exception means that it is 
acceptable to deviate from accessibility 
requirements only where unique 
characteristics of terrain prevent the 
incorporation of accessibility features” 
and would destroy the physical integrity 
of a facility. A situation in whicha 
building must be built on stilts because 
of its location in marshlands or over 
water is an example of one of the few - 
situations in which the exception for 
structural impracticability would apply. . 

This exception to accessibility 
requirements should not be applied to 
situations in which a facility is located 
in “hilly” terrain or on a plot of land 
upon which there are steep grades; in 
such circumstances, accessibility can be 
achieved without destroying the 
physical integrity of a structure, and is 
required in the construction of new 
facilities. 

In those rare circumstances in which 
it is structurally impracticable to 
achieve full compliance with 
accessibility requirements under the 
ADA, places of public accommodation 
and commercial facilities should still be 
designed and constructed to incorporate 
accessibility features to the extent that 
the features are structurally practicable. 
The accessibility requirements should 
not be viewed as an all-or-nothing 
proposition in such circumstances. 

If it is structurally impracticable for a 
facility in its entirety to be readily 
accessible to and usable by people with 
disabilities, then those portions that can 
be made accessible should be made 
accessible. If a building cannot be 
constructed in compliance with the full 
range of accessibility requirements 
because of structural impracticability, 
then it should still incorporate those 
features that are structurally 
practicable. If it is structurally 
impracticable to make a particular 
facility accessible to persons who have 
particular types of disabilities, it is still 
appropriate to require it to be made 
accessible to persons with other types of 
disabilities. For example, a facility, 
which is of necessity built on stilts and 
cannot be made accessible to persons 
who use wheelchairs because it is 
structurally impracticable to do so, must 
be made accessible for individuals with 
vision or hearing impairments or other 
kinds of disabilities. 

Section 36.401(d) implements the 
“elevator exemption” for new 
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construction in section 303(b) of the 
ADA: There is no requirement that an 
elevator be installed in facilities that are 
less than three stories or have less than 
3000 square feet per story unless the 
building is a shopping center, a shopping 
mall, or the professional office of a 
health care provider. For example, an 
office building that has only two stories, 
with no elevator planned, is not required 
to have an elevator, even if each story 
has 20,000 square feet. In other words, 
having either less than 3000 square feet 
per story or less than three stories 
qualifies a facility for the exemption; it 
need not qualify for the exemption on 
both counts. Similarly, a facility that has 
five stories of 2800 square feet each 
qualifies for the exemption. If a facility 
has more than two stories at any point, 
or more than 3000 square feet on any 
floor, that facility is not eligible for the 
elevator exemption. 

The terms “shopping center or 
shopping mall” and “professional office 
of a health care provider” are defined in 
§ 36.104. A “shopping center or shopping 
mali” is (1) a building housing five or 
more sales or rental establishments, or 
(2) a series of buildings on a common 


site, either under common ownership or 


common control or developed either as 
one project or as a series of related 
projects, housing five or more sales or 
rental establishments. The term 
“shopping center or shopping mall” only 
includes floor levels containing at least 
one sales or rental establishment, or any 
floor level that was designed or 
intended for use by at Jeast one sales or 
rental establishment. 

Any sales or rental establishment of 
the type that is included in paragraph (5) 
of the definition of “place of public 
accommodation” {for example, bakeries, 
grocery stores, clothing stores, and 
hardware stores) is considered a sales 
or rental establishment for purposes of 
this definition; the other types of public 
accommodations (e.g., restaurants, 
laundromats, banks, travel services, 
health spas) are not. The Department 
seeks comment on whether the 
definition of “shopping center or mall” 
should be expanded to include any of 
‘these other types of public 
accommodations. The Department also 
seeks comment on whether a series of 
buildings should fall within the 
definition only if they are physically 
connected. 

_For purposes of this subpart, the rule 
does not distinguish between a 
“shopping mall” {usuaily a roofed-over 
common pedestrian area serving more 
than one tenant within a covered mall 
building in which a majority of the 
tenants have a main entrance from a 


common pedestrian area) and a 
“shopping center” (e.g., a “shopping 
strip”). Any facility housing five or more 
of the types of sales or rental 
establishments described, regardless of 
the number of other types of places of 
public accommodation housed there 
(e.g., offices, movie theatres, 
restaurants), is a shopping center or 
shopping mall. 

For example, a two-story facility built 
for mixed-use occupancy on both floors, 
by sales and rental establishments, a 
movie theater, restaurants, and general 
office space, is a shopping center or 
shopping mall, if it houses five or more 
sales or rental establishments. If none of 
these establishments is located on the 
second floor, then only the ground floor, 
which contains the sales or rental 
establishments, would be a “shopping 
center or shopping mail,” unless the 
second floor was designed or intended 
for use by at least one sales or rental 
establishment. In determining whether a 
floor was intended for such use, factors 
to be considered include the type of 
establishments that first occupied the 
floor, the nature of the developer's 
marketing strategy, i.e., what types of 
establishments were sought, and 
inclusion of any design features 
particular to rental and sales 
establishments. 

A “professional office of a health care 
provider” is defined in § 36.104 as a 
location where a person or entity 
regulated by a State to provide 
professional services related to the 
physical or mental health of an 
individual makes such services 
available to the public. In a two-story 
development that houses health care 
providers only on the ground floor, the 
“professional office of a health care 
provider” is limited to the ground floor 
unless the second floor was designed or 
intended for use by a health care 
provider. In determining if a floor was 
intended for such use, factors to be 
considered include whether the facility 
was constructed with special plumbing, 
electrical, or other features needed by 
health care providers; whether the 
developer marketed the facility as a 
medical office center; and whether any 
of the establishments that first occupied 
the floor was, in fact, a health care 
provider. 

In addition to requiring that a building 
that is a shopping center, shopping mall, 
or the professional office of a health 
care provider have an elevator 
regardless of square footage or number 
of floors, the ADA (section 303(b)} 
provides that the Attorney General may 
determine that a particular category of 


facilities requires the installation of 
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elevators based on the usage of the 
facilities. The Department proposes to 
add to the nonexempt categories 
terminals, depots, or other stations used 
for specified public transportation, and 
airport passenger terminals. It is not 
uncommon for an airport passenger 
terminal or train station, for example, to 
have only two floors, with gates on both 
floors. Because of the significance of 
transportation, because a person with 
disabilities could be arriving or 
departing at any gate, and because 
inaccessible facilities could result in a 
total denial of transportation services, it 
is reasonable to require that newly 
constructed transit facilities be 
accessible, regardless of square footage 
or number of floors. 

The Department requests comment on 
this inclusion of terminals, depots, and 
airport passenger terminals. Comment is 
also requested as to whether, and for 
what reason, other types of facilities 
should be included in the category of 
nonexempt facilities. 

Section 36.401{d}{1) establishes the 
operative requirements concerning 
elevators, with respect to shopping 
centers and malls, professional offices 
of health care providers, transit stations, 
and airport passenger terminals. Under 
the rule’s framework, it is necessary first 
to determine if a facility {including one 
or more buildings) houses places of 
public accommodation that are in the 
categories for which elevators are 
required. If so, and the facility is a 
shopping center or shopping mall, or a 
professional office of a health care 
provider, then any area housing such an 
office or a sales or rental establishment 
or the professional office of a health 
care provider must be on an accessible 
ground floor or on a floor served by an 
elevator. If the facility is a terminal, 
depot, or other station used for specified 
public transportation, or an airport 
passenger terminal, the facility is not 
eligible for the elevator exemption. The 
following examples illustrate the 
application of these principles: 

1. A shopping mall has an upper and a - 
lower level. There are two “anchor 
stores” (in this case, major department 
stores at either end of the mall, both 
with exterior entrances and an entrance 
on each level from the common area). In 
addition, there are 30 stores (sales or 
rental establishments) on the upper 
level, all of which have entrances from a 
common central area. There are 30 
stores on the lower level, all of which 
have entrances from a common central 
area. According to the rule, elevator 
access must be provided to each store 
and to each level of the anchor stores. 


This requirement could be satisfied with 
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respect to the 60 stores through 
elevators connecting the two pedestrian 
levels, provided that an individual could 
travel from the elevator to any other 
point on that level (i.e., into any store 
through a common pedestrian area) on 
an accessible path. In addition, if the 
two anchor stores are considered 
separate buildings from the mall, as is 
often the case under local or State 
codes, elevators must be provided 
within each anchor store. 

2. A commercial (nonresidential) 
“townhouse” development is composed 
of 20 two-story attached buildings. The 
facility is developed as one project, with 
common ownership, and the space will 
be leased to retailers. Each building has 
one entrance from a pedestrian walk to 
the first floor. From that point, one can 
enter a store on the first floor, or walk 
up a flight of stairs to a store on the 
second floor. All 40 stores must be 
accessible at ground floor level or by 
elevator. This does not mean, however, 
that 20 elevators must be installed. 
Access could be provided to the second 
floor by an elevator from the pedestrian 
area on the lower level to an upper 
walkway connecting all the areas on the 
second floor. 

3. In the same type of development, it 
is planned that retail stores will be 
housed exclusively on the ground floor, 
with only office space (not professional 
offices of health care providers) on the 
second. Elevator access need not be 
provided to the second floor because all 
the sales or rental establishments, the 
entities that make the facility a shopping 
center, are located on an accessible 
ground floor. 

4. In the same type of development, 
the space is designed and marketed as 
medical or office suites, or as a medical 
office facility. Elevator access must be 
provided to all areas, as described in 
example 2. 

Entities must not evade the 
requirements of this section by 
constructing facilities in such a way that 
no story constitutes a “ground floor,” for 
example, by constructing a building 
whose main entrance leads only to 
stairways or escalators that connect 
with upper or lower floors; at least one 
ground story must be provided. 

The rule requires in § 36.401(d)(2) that, 
even if a building falls within the 
elevator exemption, the floor or floors 
other than the ground floor that do not 
house a sales or rental establishment or 
a professional office of a health care 
provider must nonetheless be 
accessible, except for elevator access, to 
individuals with disabilities, including 
people who use wheelchairs. There is 
little added cost entailed in making the 
second floor accessible, because it is 


similar in structure and floor plan to the 
ground floor. 

There are several reasons for this 
provision. First, some individuals who 
are mobility impaired may work on a 
building’s second floor, which they can 
reach by stairs and the use of crutches; 
however, the same individuals, once 
they reach the second floor, may then 
use a wheelchair that is kept in the 
office. Secondly, because the first floor 
will be accessible, there will be little 
additional cost entailed in making the 
second floor, with the same structure 
and generally the same floor plan, 
accessible. In addition, the second floor 
must be accessible to those persons with 
disabilities who do not need elevators 
for level changes (for example, persons 
with sight or hearing impairments and 
those with certain mobility 
impairments). 


Section 36.402 Alterations 


Sections 36.402-36.405 implement 
section 303(a)(2) of the Act, which 
requires that alterations to existing 
facilities be made in a way that ensures 
that the altered area is readily 
accessible to and usable by individuals 
with disabilities. This part does not 
require alterations; it simply provides 
that when alterations are undertaken, 
they must be made in a manner that 
provides access. 

Section 36.402(a)(1) provides that any 
alteration to a place of public 
accommodation or a commercial facility, 
after January 26, 1992, shall be made so 
as to ensure that, to the maximum 
extent feasible, the altered portions of 
the facility are readily accessible to and 
usable by individuals with disabilities, 
including individuals who use 
wheelchairs. Paragraph (a)(2) specifies 
that an alteration will be deemed to be 
undertaken after January 26, 1992, if the 
physical alteration of the property is in 
progress after that date. 

Paragraph (b) defines an “alteration,” 
for the purposes of this part, as a change 
to a place of public accommodation or a 
commercial facility that affects or could 
affect the usability of the facility or part 
thereof. The concept of “usability” 
should be read broadly to include any 
change that affects the use of a facility 
by individuals with disabilities. It 
should not be limited to those that relate 
directly to access. 

Paragraph (b)(1) elaborates on this 
concept by providing that changes that 
affect usability may include, but are not 
limited to, remodeling, renovation, 
rehabilitation, reconstruction, historic 
restoration, changes or rearrangement in 
structural parts or elements, and 
extraordinary repairs. Examples of 
alterations include: Replacing a floor or 
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installing a new floor; relocating an 
electrical outlet; installing or replacing 
faucet controls; relocating a furnace or 
replacing a heating system in a manner 
that requires changes to other elements 
of the facility; and replacing door 
hardware, such as door handles or 
hinges. 

Paragraph (b)(2) explains that changes 
that do not affect usability include 
normal maintenance, reroofing, painting, 
wallpapering, asbestos removal, and 
changes to mechanical systems. 
Examples of specific changes that are 
not alterations include, but are not 
limited to: Replacing an accessible floor 
surface, e.g., carpet or linoleum, with a 
similar accessible floor covering; 
replacing an electrical outlet without 
changing its location; replacing faucet 
washers; replacing a furnace with a 
similar furnace in the same location; and 
cosmetic changes such as repairing 
plaster, painting, or wallpapering. 

Paragraph (c) provides that the 
statutory phrase “to the maximum 
extent feasible,” as used in this section, 
applies to the occasional case where the 
nature of an existing facility makes it 
impossible to comply fully with 
applicable accessibility standards 
through a planned alteration. In the 
occasional cases in which full 
compliance is impossible, alterations 
shall provide the maximum physical | 
accessibility feasible. Any altered 
features of the facility or portion of the 
facility that can be made accessible 
shall be made accessible. If providing 
accessibility in conformance with this 
section to individuals with certain 
disabilities (e.g., those who use 
wheelchairs) would not be feasible, the 
facility shall be made accessible to 
persons with other types of disabilities 
(e.g., those who use crutches or who 
have impaired vision or hearing, or 
those who have other types of 
impairments). 


Section 36.403 Alterations: Path of 
Travel 


Section 26.403 implements the 
statutory requirement that any 
alteration that affects or could affect the 
usability of or access to an area of a 
facility that contains a primary function 
shall be made so as to ensure that, to 
the maximum extent feasible, the path. 
of travel to the altered area, and the 
restrooms, telephones, and drinking 
fountains serving the altered area, are 
readily accessible to and usable by 
individuals with disabilities, including 
individuals who use wheelchairs, unless 
the cost and scope of such alterations is 
disproportionate to the cost of the 
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overall alteration. Paragraph (a) restates 
this statutory requirement. 

Paragraph (b) defines a “primary 
function” as a major activity for which 
the facility is intended. Areas that 
contain a primary function, include but 
are not limited to, the customer services 
lobby of a bank, the dining area of a 
cafeteria, the meeting rooms in a 
conference center, as well as offices, 
and all other work areas in which the 
activities of the public accommodation 
or other private entities using the facility 
are carried out. The concept of “areas 
containing a primary function” is 
analogous to the concept of “functional 
spaces” in § 3.5 of the existing Uniform 
Federal Accessibility Standards, which 
defines “functional spaces” as “{t]he 
rooms and spaces in a building or 
facility that house the major activities 
for which the building or facility is 
intended.” 

Paragraph (b)(2) provides that areas 
such as mechanical rooms, boiler rooms, 
supply storage rooms, employee lounges 
and locker rooms, janitorial closets, 
entrances, and restrooms are not areas 
containing a primary function. There 
may be exceptions to this general rule. 
For example, the availability of public 
restrooms at a place of public 
accommodation at a roadside rest stop 
may be a major factor affecting 
customers’ decisions to patronize the 
public accommodation. In that case, a 
restroom would be considered to be an 
“area containing a primary function” of 
the facility. 

The Department considered an 
alternative approach to the definition of 
“primary function,” under which a 
primary function of a commercial 
facility would be defined as a major 
activity for which the facility was 
intended, while a primary function of a 
place of public accommodation would 
be defined as an activity which involves 
providing significant goods, services, 
facilities, privileges, advantages, or 
accommodations. Areas containing a 
primary function of a commercial 
facility would include the office spaces 
and conference rooms in an office 
building; the manufacturing areas and 
administrative offices in a factory; or the 
offices and storage areas ina 
commercial warehouse. Areas 
containing a primary function of a place 
of public accommodation would include 
those areas in which customers or 
clients are served, but it would not 
include areas used only by employees of 
the public accommodation. For example, 
the sales floors of a department store 
would be areas containing a primary 
function; the offices of the store 

‘ manager and the administrative staff 


would not. in a bank, the bank lobby, 
the tellers’ windows, and other customer 
service areas would be areas containing 
a primary function; the offices of bank 
executives, accountants, and clerical 
staff would not. 

Although portions of the legislative 
history of the ADA support this 
alternative, the Department concluded 
that the better view is that the language 
now contained in § 36.403(b) most 
accurately reflects congressional intent. 
When the ADA was introduced, the 
requirement to make alterations 
accessible was included in section 302 
of the Act, which identifies the practices 
that constitute discrimination by a 
public accommodation. Because section 
302 applies only to the operation of a 
place of public accommodation, the 
alterations requirement was intended 
only to provide access to clients and 
customers of a public accommodation. It 
was anticipated that access would be 
provided to employees with disabilities 
under the “reasonable accommodation” 
requirements of title I. However, during 
its consideration of the ADA, the House 
Judiciary Committee amended the bill to 
move the alterations provision from 
section 302 to section 303, which applies 
to commercial facilities as well as public 
accommodations. The Committee report 
accompanying the bill explains that: 

New construction and alterations of both 
public accommodations and commercial 
facilities must be made readily accessible to 
and usable by individuals with 
disabilities * * *. Essentially, [this 
requirement] is designed to ensure that 
patrons and employees of public 
accommodations and commercial facilities 
are able to get to, enter and use the facility 
* * *, The rationale for making new 
construction accessible applies with equal 
force to alterations. Judiciary report at 62-63: 
(emphasis added). 


The ADA, as enacted, contains the 
language of section 303 as it was 
reported out of the Judiciary Committee. 
Therefore, the Department has 
concluded that the concept of “primary 
function” should be applied in the same 
manner to places of public 
accommodation and to commercial 
facilities, thereby including employee 
work areas in places of public 
accommodation within the scope of this 
section. 

Paragraph {c) provides examples of 
alterations that affect the usability of or 
access to an area containing a primary 
function. The examples include: 
remodeling a merchandise display area 
or employee work areas in a department 
store; installing a new floor surface ir. 
the customer service area or employee 


work areas of a bank; redesigning the 
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assembly line area of a factory; and 
installing a computer center in an 
accounting firm. This list is illustrative, 
not exhaustive. Any change that affects 
the usability of or access to an area 
containing a primary function triggers 
the statutory obligation to make the path 
of travel to the altered area accessible. 

Paragraph (d) defines a “path of 
travel” as a continuous, unobstructed 
way of pedestrian passage by means of 
which an altered area may be 
approached, entered, used, and exited; 
and which connects the altered area 
with an exterior approach {including 
sidewalks, streets, and parking areas), 
an entrance to the facility, and other 
parts of the facility. This concept of an 
accessible path of travel is analogous to 
the concepts of “accessible route” and 
“circulation path” contained in section 
3.5 of the current UFAS. 


Paragraph {d}{2) is drawn from section 
3.5 of UFAS. It provides that an 
accessible path of travel may consist of 
walks and sidewalks, curb ramps and 
other interior or exterior pedestrian 
ramps; clear floor paths through lobbies, 
corridors, rooms, and other improved 
areas; parking access aisles; elevators 
and lifts; or a combination of such 
elements. Paragraph (d)(3) provides that, 
for the purposes of this part, the term 
“path of travel” also includes the 
restrooms, telephones, and drinking 
fountains serving an altered area. 

Although the Act establishes an 
expectation that an accessible path of 
travel should generally be included 
when alterations are made to an area 
containing a primary function, Congress 
recognized that, in some circumstances, 
providing an accessible path of travel to 
an altered area may be sufficiently 
significant in comparison to the 
alteration being undertaken to the area 
containing a primary function as to 
render this requirement unreasonable. 
Therefore, Congress provided, in section 
303(b) of the Act, that alterations to the 
path of travel that are disproportionate 
in cost and scope to the overall 
alteration are not required. 

The Act requires the Attorney General 
to determine at what point the cost of 
providing an accessible path of travel 
becomes disproportionate. The proposed 
rule provides three options for making 
this determination. 

Two committees of Congress 
specifically addressed this issue: the 
House Committee on Education and 
Labor ahd the House Committee on the 
Judiciary. The reports issued by each 
committee suggest that accessibility 
alterations to a path of travel are 
“disproportionate” if they exceed 30% of 
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the alteration costs. Education and 
Labor report at 113 and Judiciary report 
at 64. This 30% figure is presented as 
Option Three. 

Smaller percentage rates, however, 
may also be appropriate. The 
Department, therefore, seeks comment 
on the use of 10% (Option One) and 20% 
(Option Two). 

The Department has determined that 
the basis for this cost calculation shall 
be the cost of the alterations to the area 
containing the primary function. This 
will enable the public accommodation or 
other private entity that is making the 
alteration to calculate its obligation as a 
percentage of a clearly ascertainable 
base cost, rather than as a percentage of 
the “total” cost, an amount that will 
change as accessibility alterations to the 
path of travel are made. 

Paragraph (e)(2) provides examples of 
costs that may be counted as 
expenditures required to provide an 
accessible path of travel. They include: 

© Costs associated with providing an 
accessible entrance and an accessible 
route to the altered area, for example, 
the cost of widening doorways or 
installing ramps; 

¢ Costs associated with making 
restrooms accessible, such as installing 
grab bars, enlarging toilet stalls, 
insulating pipes, or installing accessible 
faucets; 

* Costs associated with providing 
accessible telephones, such as 
relocating telephones to an accessible 
height, installing amplification devices, 
or installing telecommunications display 
devices (TDD's); 

© Costs associated with relocating an 
inaccessible drinking fountain. 

Paragraph (f)(1) provides that when 
the cost of alterations necessary to 
make the path of travel serving an 
altered area fully accessible is 
disproportionate to the cost of the 
overall alteration, the path of travel 
shall be made accessible to the 
maximum extent feasible. Paragraph 
(f}(2) establishes that priority should be 
given to those elements that will provide 
the greatest access, in the following 
order: an accessible entrance; an 
accessible route to the altered area; at 
least one accessible restroom for each 
sex or a single unisex restroom; 
accessible telephones; accessible 
drinking fountains; and, whenever 
possible, additional accessible elements 
such as parking, storage, and alarms. 

Paragraph (g) provides that the 
obligation to provide an accessible path 
of travel may not be evaded by 
performing a series of small alterations 
to the area served by a single path of 
travel if those alterations could have 
been performed as a single undertaking. 


If an area containing a primary function 
has been altered without providing an 
accessible path of travel to serve that 
area, and subsequent alterations of that 
area, or a different area on the same 
path of travel, are undertaken within 
three years of the original alteration, the 
total cost of alterations to primary 
function areas on that path of travel 
during the preceding three year period 
shall be considered in determining 
whether the cost of making the path of 
travel serving that area accessible is 
disproportionate. For the first three 
years after January 26, 1992, only 
alterations undertaken between that 
date and the date of the alteration at 
issue shall be considered in determining 
if the cost of providing accessible 
features is disproportionate to the 
overall cost of the alterations. 


Section 36.404 Alterations: Elevator 
Exemption. 


Section 36.404 implements section 
303(b) of the Act as it applies to altered 
facilities. The provisions of section 
303(b) are discussed in the preamble to 
§ 36.401(d) above. The statute applies 
the same requirement to both new 
construction and alterations. The 
exemption is explained in the preamble 
to § 36.401(d). The principal difference 
between the requirements of § 36.401(d) 
and § 36.404 is that in altering an 
existing facility that is not eligible for 
the statutory exemption, the public 
accommodation or other private entity 
responsible for the alteration is not 
required to install an elevator if the 
installation of an elevator would be 
disproportionate in cost and scope to 
the cost of the overall alteration as 
provided in § 36.403(e)(1). 

It has been brought to the attention of 
the Department that there is some 
misunderstanding about the scope of the 
elevator exemption as it applies to the 
professional office of a health care 
provider. Therefore, it should be 
reiterated here that neither the Act nor 
this part requires new construction or 
alterations. This part does not require 
that an existing two story building that 
houses the professional office of a 
health care provider be altered to 
provide elevator access, unless the area 
containing the office of the health care 
provider is being altered, and the 
installation of an elevator is not 
disproportionate to the cost of that 
alteration. Neither the Act nor this part 
prohibits a health care provider from 
locating his or her professional office in 
an existing facility that does not have an 
elevator. 

Like § 36.401(d), § 36.404 provides that 
the exemptions in this paragraph do not 
obviate or limit in any way the 
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obligation to comply with the other 
accessibility requirements established in 
this subpart. For example, alterations to 
floors above and below the ground floor 
must be accessible regardless of 
whether the altered facility has an 
elevator. If a facility that is not required 
to install an elevator nonetheless has an 
elevator, that elevator shall meet, to the 
maximum extent feasible, the 
accessibility requirements of this 
section. 


Section 36.405 Alterations: Historic 
Preservation. 


Section 36.405 gives effect to the 
intent of Congress, expressed in section 
504(c) of the Act, that this part recognize 
that the national interest in preserving 
significant historic structures warrants 
deference to statutory restrictions 
placed on alterations to historic 
facilities by Federal, State, and local 
statutes. Therefore, § 36.405(a) provides 
that in making alterations to facilities 
that are subject to Federal, State, or 
local statutes requiring historic 
preservation of the facility, priority shall 
be given to methods that provide 
physical access to individuals with 
disabilities, but § 36.405(b) provides that 
if it is not possible to provide physical 
access to an historic property that is a 
place of public accommodation without 
substantially impairing the historic 
features of the facility, then alternative- 
methods of accessibility shall be 
provided pursuant to the requirements 
of subpart C of this part. 


Section 36.406 Standards for New 
Construction and Alterations. 


Section 36.406(a) implements the 
requirements of sections 306(b) and 
306(c) of the Act, which require the 
Attorney General to promulgate 
standards for accessible design for 
buildings and facilities subject to the 
Act and this part that are consistent 
with the supplemental minimum 
guidelines and requirements for 
accessible design published by the 
Architectural and Transportation 
Barriers Compliance Board (ATBCB) 
pursuant to section 504 of the Act. 
Section 36.406(a) provides that new 
construction and alterations subject to 
this part shall comply with the 
standards for accessible design 
published as Appendix A to this part. 

Appendix A will be the Americans 
with Disabilities Act (ADA) 
Accessibility Guidelines published by 
the ATBCB as a Notice of Proposed 
Rulemaking, 56 FR 2296 (January 22, 
1991) with any amendments made by the 
ATBCB during its rulemaking process. 
The Department proposes to adopt these 
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guidelines as the accessibility standard 
applicable under this rule. Any 
comments on the ATBCB’s NPRM 
should be sent to the ATBCB at the 
address listed in its NPRM. 

If it should appear that the ATBCB 
will not issue its final guidelines before 
the Department of Justice issues its final 
rule, the Department will consider 
issuing interim accessibility standards 
as part of the Department's final rule. 

Section 36.406(b) will take effect only 
if the final rule follows the proposed 
Option Two for § 36.401(a). Section 
36.406(b) explains that the applicable 
interim standard until this regulation is 
issued in final form will be UFAS. This 
paragraph is based on the language of 
section 306(d)(1) of the Act. 

The issue of whether all these 
facilities are in fact covered by the rule 
will be resolved only when the final rule 
is issued. In light of this fact, the 
Department of Justice will consider the 
interim standards set out in section 
306(d) to be safe harbors for new 
construction, until the final rule clarifies 
coverage. In those areas where UFAS 
gives incomplete guidance or conflicts 
with the ADA, good faith efforts at 
compliance are encouraged. 


Subpart E—Enforcement 


Because the Department of Justice 
does not have authority to establish 
procedures for judicial review and 
enforcement, subpart E simply restates 
the statutory procedures for 
enforcement. 

Section 36.501 describes the 
procedures for private suits by 
individuals and the judicial remedies 
available. In addition to the language in 
section 308(a)(1) of the Act, paragraph 
36.501(a) of this part includes the 
language from section 204(a) of the Civil 
Rights Act of 1964 (42 U.S.C. 2000a-3(a)) 
which is incorporated by reference in 
the ADA. Section 308(a)(1) of the ADA 
permits a private suit by an individual 
who has reasonable grounds for 
believing that he or she is “about to be” 
subjected to discrimination in violation 
of section 303 of the Act (subpart D of 
this part), which requires that new 
construction and alterations be readily 
accessible to and usable by individuals 
with disabilities. Authorizing suits to 
prevent construction of facilities with 
architectural barriers will avoid the 
necessity of costly retrofitting that might 
be required if suits were not permitted 
until after the facilities were completed. 
To avoid unnecessary suits, this section 
requires that the individual bringing the 
suit have “reasonable grounds” for 
believing that a violation is about to 
occur, but does not require the 
individual to engage in a futile gesture if 


he or she has notice that a person or 
organization covered by title III of the 
Act does not intend to comply with its 
provisions. 

Paragraph 36.501(b) restates the 
provisions of section 308(a)(2) of the 
Act, which states that injunctive relief 
for the failure to remove architectural 
barriers in existing facilities or the 
failure to make new construction and 
alterations accessible “shall include” an 
order to alter these facilities to make 
them readily accessible to and usable by 
persons with disabilities to the extent 
required by title III. The Report of the 
Energy and Commerce Committee notes 
that “an order to make a facility readily 
accessible to and usable by individuals 
with disabilities is mandatory” under 
this standard. H.R. Rep. No. 485, 101st 
Cong., 2d Sess., at 64 (1990). Also, 
injunctive relief shall include, where 
appropriate, requiring the provision of 
an auxiliary aid or service, modification 
of a policy, or provision of alternative 
methods, to the extent required by this 
title. 

Section 36.502 is based on section 
308(b)(1)(A)(i) of the Act, which 
provides that the Attorney General shall 
investigate alleged violations of title II! 
and undertake periodic reviews of 
compliance of covered entities. 
Although the Act does not establish a 
comprehensive administrative 
enforcement mechanism for 
investigation and resolution of all 
complaints received, the House 
Judiciary Committee noted that 
investigation of alleged violations and 
periodic compliance reviews are 
essential to effective enforcement of title 
III, and that the Attorney General is 
expected to engage in active 
enforcement and to allocate sufficient 
resources to carry out this 
responsibility. Judiciary Report at 67. 

The Department recognizes the 
importance of providing an 
administrative mechanism for resolving 
disputes arising under the Act. 
Administrative resolution of complaints 
is far more efficient and economical 
than litigation, particularly in the early 
stages of implementation of complex 
litigation when the specific requirements 
of the statute are not widely understood. 
The Department expects to receive 
numerous complaints under this section 
from individuals and organizations. To 
the extent feasible, the Department will 
investigate complaints, issue findings 
related to any violations found, and 
attempt to obtain voluntary compliance. 
Where appropriate, the Department will 
also use information obtained under this 
section as a basis for litigation activities 
under section 308(b)(1)(B) of the Act. 
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Section 36.503 describes the 
procedures for suits by the Attorney 
General set out in section 308(b)(1i)(B) of 
the Act. If the Department has 
reasonable cause to believe that any 
person or group of persons is engaged in 
a pattern or practice of resistance to the 
full enjoyment of any of the rights 
granted by title III or that any person or 
group of persons has been denied any of 
the rights granted by title III and such 
denial raises an issue of general public 
importance, the Attorney General may 
commence a civil action in any 
appropriate United States district court. 

Section 36.504 describes the relief that 
may be granted in a suit by the Attorney 
General under section 308(b)(2) of the 
Act. In such an action, the court may 
grant any equitable relief it considers to 
be appropriate, including granting 
temporary, preliminary, or permanent 
relief, providing an auxiliary aid or 
service, modification of policy or 
alternative method, or making facilities 
readily accessible to and usable by 
individuals with disabilities, to the 
extent required by title III. In addition, a 
court may award such other relief as the 
court considers to be appropriate, 
including monetary damages to persons 
aggrieved, when requested by the 
Attorney General. 

Furthermore, the court may vindicate 
the public interest by assessing a civil 
penalty against the covered entity in an 
amount not exceeding $50,000 for a first 
violation and not exceeding $100,000 for 
any subsequent violation. Section 
36.504(b) of this proposed rule adopts 
the standard of section 308(b)(3) of the 
Act. This section makes it clear that, in 
counting the number of previous 
determinations of violations for 
determining whether a “first” or 
“subsequent” violation has occurred, 
determinations in the same trial on 
liability that the entity has engaged in 
more than one discriminatory act are to 
be counted as a single violation. A 
“second violation” would not accrue to 
that public accommodation until the 
Attorney General brought another suit 
against the accommodation and the 
accommodation was again held in 
violation. Again, all of the violations on 
the second suit would be cumulatively 
considered as a “subsequent violation.” 

Section 36.504(c) of the proposed rule 
clarifies that the terms “monetary 
damages” and “other relief” do not 
include punitive damages. They do 
include, however, all forms of 
compensatory damages, including out- 
of-pocket expenses and damages for 
pain and suffering. 

Section 36.504(a)(3) of the proposed 
rule is based on section 308(b)(2)(C) of 
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the Act, which provides that, “to 
vindicate the public interest,” a court 
may assess a civil penalty against the 
entity that has been found to be in 
violation of the Act in suits brought by 
the Attorney General. In addition 
section 36.504(d), which is taken from 
section 308(b)(5) of the Act, further 
provides that, in considering what 
amount of civil penalty, if any, is 
appropriate, the court should give 
consideration to “any good faith effort 
or attempt to comply with this Act.” In 
evaluating such good faith, the court 
should consider “among other factors it 
deems relevant, whether the entity could 
have reasonably anticipated the need 
for an appropriate type of auxiliary aid 
needed to accommodate the unique 
needs of a particular individual with a 
disability.” 

The “good faith” standard referred to 
in this section is not intended to imply a 
willful or intentional standard—that is, 
an entity cannot demonstrate good faith 
simply by showing that it did not 
willfully, intentionally, or recklessly 
disregard the law. At the same time, the 
absence of such a course of conduct 
would be a factor a court should weigh 
in determining the existence of good 
faith. 

Section 36.505 states that courts are 
authorized to award attorneys fees, as 
provided in section 505 of the Act. 

Section 36.506 restates section 513 of 
the Act, which encourages use of 
alternative means of dispute resolution. 

Section 36.507 explains that, as 
provided in section 506(e) of the Act, a 
public accommodation or other private 
entity is not excused from compliance 
with the requirements of this part 
because of any failure to receive 
technical assistance. ~ 


Section 36.508 Effective Date 


In general, title Il is effective 18 
months from enactment of the 
Americans with Disabilities Act, i.e., 
January 26, 1992. However, there are 
several exceptions to this general rule 
contained throughout title III. Section 
36.508 sets forth all of these exceptions 
in one place. 

Paragraph (b) contains the rule on 
civil actions. It states that, except with 
respect to new construction and 
alterations, no civil action shall be 
brought for a violation of this part that 
occurs before July 26, 1992, against 
businesses with 25 or fewer employees 
and gross receipts of $1,000,000 or less; 
and before January 26, 1993, against 
businesses with 10 or fewer employees 
and gross receipts of $500,000 or less. In 
determining what constitutes gross 
receipts, it is appropriate to exclude 
amounts collected for sales taxes. 


Paragraph (c) concerns transportation 
services provided by public 
accommodations not primarily engaged 
in the business of transporting people. 
The 18-month effective date applies to 
all of the transportation provisions 
except those requiring newly purchased 
or leased vehicles (other than over-the- 
road buses) te be accessible. Vehicles 
subject to that requirement must be 
accessible to and usable by individuals 
with disabilities if the solicitation for the 
vehicle is made on or after August 26, 
1990. 


Subpart F—Certification of State Laws 
or Local Building Codes 


Subpart F establishes procedures to 
implement section 308(b)(1)(A)(ii) of the 
Act, which provides that, on the 
application of a State or local 
government, the Attorney General may 
certify that a State law or local building 
code or similar ordinance meets or 
exceeds the minimum accessibility 
requirements of the Act. In enforcement 
proceedings, this certification will 
constitute rebuttable evidence that the 
law or code meets or exceeds the ADA’s 
requirements. 

The first step in the certification 
process would be a request for 
certification, filed by a “submitting 
official,” which is defined in § 36.601 as 
the State or local official who has 
principal responsibility for 
administration of a State law or local 
building code or similar ordinance that 
establishes accessibility requirements, 
and who files a request for certification 
under subpart F. The request would be 
filed in duplicate with the office of the 
Assistant Attorney General for Civil 
Rights. The submitting official must 
supply the following documents: (1) The 
text of the code; any standards, 
regulation, etc., incorporated by 
reference or otherwise referenced in the 
code; the law creating the requesting 
agency; any formal opinions of the State 
Attorney General or other legal officer; 
(2) any model code or statute on which 
the code is based, and an explanation of 
the differences between them; (3) 
anything else pertinent. The Assistant 
Attorney General may request further 
information. The request and supporting 
materials would be available for public 
examination at the office of the 
Assistant Attorney General and at the 
office of the State or local agency 
charged with administration and 
enforcement of the code. The submitting 
official must publish public notice of the 
request for certification. 

Next, under § 38.604, the Assistant 
Attorney General's office would consult 
with the ATBCB and make a 
preliminary determination to either (1) 
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find that the code is equivalent (make a 
“preliminary determination of 
equivalency”) or (2) deny certification. 
The next step depends on which of these 
preliminary determinations is made. 

_ If the preliminary determination is to 
find equivalency, the Assistant Attorney 
General, under § 36.605, would inform 
the submitting official in writing of the 
preliminary determination and publish a 
notice in the Federal Register informing 
the public of the preliminary 
determination and inviting comment for 
30 days. After considering the ; 
information received in response to the 
comments, the Department would hold 
an informal hearing in Washington. This 
hearing would not be subject to the 
formal requirements of the 
Administrative Procedure Act. After the 
hearing, the submitting official would ~ 
have 30 days to submit other 
information. The Assistant Attorney 
General’s office would consult again 
with the ATBCB and make a final 
determination of equivalency ox a final 
determination to deny the request for 
certification, with a notice of the 
determination published in the Federal 
Register. 

If the preliminary determination is to 
deny certification, there would be no 
hearing. The Department would notify 
the submitting official of the preliminary 
determination, and may specify how the 
code could be modified in order to , 
receive a preliminary determination of 
equivalency. The Department would 
allow at least 15 days for the submitting 
official to submit relevant material in 
opposition to the preliminary denial. If 
none were received, no further action 
would be taken. If more information 
were received, the Department would 
consider it and make either a final 
decision to deny certification or a 
preliminary determination of 
equivalency. If at that stage the 
Assistant Attorney General made a 
preliminary determination of 
equivalency, the hearing procedures set 
out in § 36.605 would be followed. 

Section 36.607 addresses the effect of 
certification. First, certification would 
only be effective concerning those 
features or elements that are both (1) 
covered by the certified code and (2) 
addressed by the regulations against 
which they are being certified. For 
example, if children’s facilities are not 
addressed by the Department's 
standards, and the building in question 
is a private elementary school, 
certification would not be effective for 
those features of the building to be used 
by children. And if the Department's 
regulations addressed equipment but the 
local code did not, a building’s 
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equipment would not be covered by the 
certification. 

In addition, certification would be 
effective only for the particular edition 
of the code that is certified. 
Amendments would not automatically 
be considered certified, and a submitting 
official would need to reapply for 
certification of the changed or 
additional provisions. We request 
comment on whether a streamlined 
process might be used for considering 
the changes. 


Regulatory Process Matters 


This notice of proposed rulemaking 
has been reviewed by the Office of 
Management and Budget under 
Executive Order 12291. The Department 
has prepared a regulatory impact 
analysis (RIA) of this rule, and the 
Architectural and Transportation 
Barriers Compliance Board has prepared 
an RIA for the guidelines that will be 
included at Appendix A of the 
Department's final rule. The Department 
will provide copies of these documents 
to the public on request. 

The Department's RIA evaluates the 
economic impact of the proposed rule. 
Included among those title III provisions 
that are likely to result in significant 
economic impact are the requirements 
for auxiliary aids, barrier removal in 
existing facilities, and readily accessible 
new construction and alterations. An 
analysis of the costs of these provisions 
is included in the RIA. 

Each of the title III requirements noted 
above necessitates different types of 
compliance measures. In order to 
estimate with a high degree of accuracy 
the total social costs associated with 
these measures, comprehensive 
information is needed concerning the 
characteristics of the operations and the 
facilities of the more than 3.8 million 
covered entities. The proposed rule’s 
requirements are highly entity-specific, 
and for any particular entity would 
depend upon what measures would 
“fundamentally alter” the operations of 
that entity, would impose an “undue 
burden” upon it in light of its financial 
and other capabilities, would be 
“readily achievable” by it, or would be 
“structurally impracticable” for it to 
accomplish. Consequently, there likely 
will be substantial variation in costs 
from one entity to the next. The 
Department would welcome any 
information that would assist in 
accurately estimating the impacts of the 
proposed rule’s highly entity-specific 
compliance standards or other data 
useful in estimating the average impact 
per entity. This information would 
enable the Department to develop an 
improved aggregate cost estimate. 


Commenters are encouraged to provide 
empirical data or existing analyses that 
may shed light on costs related to the 
provision of auxiliary aids, barrier 
removal, new construction, and 
alterations in specific types of 
businesses. The Department is also 
interested in receiving comment on the 
indirect costs of these requirements, for 
example, the loss of display space 
resulting from wider aisles, or the cost of 
alternative security measures where 
turnstiles have been removed. 


The Department also requests 
comment concerning the extent to which 
each entity has already taken steps— 
either voluntarily or pursuant to State, 
local or other Federal law—to make its 
operations and facilities accessible to 
persons with disabilities and to what 
extent those steps have resulted in 
compliance with the ADA. Finally, the 
Department seeks comment on the costs 
of potential litigation under the ADA as 
well as costs incurred by covered 
entities that, out of fear of litigation, 
take steps beyond those required by the 
law. 


Estimation of the proposed rule’s 
benefits is equally difficult. The RIA 
contains some data concerning the 
demographic characteristics of 
individuals with disabilities, including 
the number of persons with each type of 
disability, and the extent to which each 
type of disability results in reduced 
access to public accommodations. 
However, in order to estiniate benefits 
accurately, more data of this kind is 
needed, as well as information 
concerning the extent to which barriers 
to access will be mitigated or eliminated 
through ADA compliance measures. In 
addition, detailed information is needed 
concerning the demand for public 
accommodations for each relatively 
homogenous class of persons with 
disabilities, as well as concerning the 
marginal costs of supply. The generally 
recognized measure of valuation for 
such benefits—the willingness-to-pay- 
for-them that would be exhibited in a 
market setting (net of the marginal cost 
of their production)—is not revealed 
merely by information concerning the 
prices charged for compliance measures, 
but should be obtained through an 
analysis of demand curve-based 
consumer surplus measures. 


The Department encourages the 
submission of any data that would 
assist in estimating the benefits of the 
proposed rule. In addition, the 
Department would welcome comment 
concerning the extent to which various 
classes of disabled persons are likely, as 
a result of the title Ill rule, to utilize to 
an increased extent the products and 
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services of various classes of covered 
entities, and concerning the extent to 
which the prices paid for these products 
and services are accurate proxies for the 
consumer surplus and producer surplus 
generated by their utilization. 


The Department has determined that 
this proposed rule will not have a 
significant economic impact on a 
substantial number of small business 
entities. Therefore, it is not subject to 
the Regulatory Flexibility Act. The 
Department is nonetheless interested in 
receiving empirical data regarding the 
costs and benefits of this proposed rule 
with respect to small entities. 


This proposed rule will preempt State 
laws affecting entities subject to the 
ADA only to the extent that those laws 
directly conflict with the statuiory 
requirements of the ADA. Therefore, 
this proposed rule is not subject to 
Executive Order 12612, and a 
Federalism Assessment is not required. 


The reporting and recordkeeping 
requirements described in subpart F of 
the proposed rule are considered to be 
information collection requirements as 
that term is defined by the Office of 
Management and Budget in 5 CFR part 
1320. Accordingly, those proposed 
information collection requirements are 
being submitted to OMB for review 
pursuant to the Paperwork Reduction 
Act. Comments on the proposed 
information collection requirements 
should be submitted to: Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Washington, DC 20503. Attention: Desk 
Officer for the Department of Justice. 
The Department requests that comments 
sent to OMB also be sent to the 
rulemaking docket for this proposed 
action, at the address given in the 
“ADDRESSES” section of this notice. 


List of Subjects in 28 CFR Part 36 


Administrative practice and 
procedure, Alcoholism, Americans with 
disabilities, Buildings, Business and 
industry, Civil rights, Consumer 
protection, Drug abuse, Handicapped, 
Historic preservation, Reporting and 
recordkeeping requirements. 


By the authority vested in me as 
Attorney General by 28 U.S.C. 509, 510, 5 
U.S.C. 301, and section 306(b) of the 
Americans with Disabilities Act, Pub. L. 
101-336, and for the reasons set forth ir 
the preamble, chapter I of title 28 of the 
Code of Federal Regulations is proposed 
to be amended by adding a new part 36 
to read as follows: 
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Part 36—NONDISCRIMINATION ON 
THE BASIS OF DISABILITY BY PUBLIC 
ACCOMMODATIONS AND IN 
COMMERCIAL FACILITIES 


Subpart A—General 

Sec. 

36.101 Purpose. 

36.102 Application. 

36.103 Relationship to other laws. 

36.104 Definitions. 

36.105-36.200 [Reserved] 

Subpart B—General Requirements 
General. 
Activities. 
Integrated settings. 
Administrative methods. 
Association. 
Retaliation or coercion. 
Places of public accommodations 
located in private residences. 

36.208 Direct threat. 

36.209 Illegal use of drugs. 

36.210 Smoking. 

36.211 Maintenance of accessible features. 

36.212 Insurance. 

36.213 Relationship of subpart B to subparts 

C and D of this part. 
36.214-636.300 [Reserved] 


Subpart C—Specific Requirements 

36.301 Eligibility criteria. 

36.302 Modifications in policies, practices, 
or procedures. 

36.303 Auxiliary aids and services. 

36.304 Removal of barriers. 

36.305 Alternatives to barrier removal. 

36.306 Readily achievable and undue 
burden: Factors to be considered. 

36.307 Accessible or special goods. 

36.308 Seating in assembly areas. 

36.309 Purchase of furniture and equipment. 

36.310 Examinations and courses. 

36.311 Transportation provided by private 
entities not primarily engaged in the 
business of transporting people. 

36.312-636.400 [Reserved] 


Subpart D—New Construction and 
Alterations 
36.401 New construction. 
36.402 Alterations. 
36.403 Alterations: Path of travel. 
36.404 Alterations: Elevator exemption. 
36.405 Alterations: Historic preservation. 
36.406 Standards for new construction and 

alterations. 

36.407-36.500 [Reserved] 


Subpart E—Enforcement 

36.501 Private suits. 

36.502 Administrative enforcement. 

36.503 Suit by the Attorney General. 

36.504 Relief. 

36.505 Attorneys fees. 

36.506 Alternative means of dispute 
resolution. 

36.507 Effect of unavailability of technical 
assistance. 

36.508 Effective date. 

36.509-36.600 [Reserved] 


Subpart F—Certification of State Laws or 
Local Building Codes 
36.601 Definitions. 
36.602 General rule. 
36.603 Filing a request for certification. 
36.604 Preliminary determination. 


36.605 Procedure following preliminary 
determination of equivalency. 

36.606 Procedure following preliminary 
denial of certification. 

36.607 Effect of certification. 

36.608-36.999 [Reserved] 

Appendix A to Part 36—Standards for 

Accessible Design 

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510; 
Pub. L. 101-336 (42 U.S.C. 12186). 


Subpart A—General 
§ 36.101 Purpose. 

The purpose of this part is to 
implement title III of the Americans with 
Disabilities Act of 1990, which prohibits 
discrimination on the basis of disability 
by public accommodations and requires 
places of public accommodation and 
commercial facilities to be designed, 
constructed, and altered in compliance 
with the accessibility standards 
established by this part. 


§ 36.102 Application. 

(a) General. This part applies to any— 

(1) Public accommodation; 

(2) Commercial facility; or 

(3) Private entity that offers 
examinations or courses related to 
applications, licensing, certification, or 
credentialing for secondary or 
postsecondary education, professional, 
or trade purposes. 

(b) Public accommodations. (1) The 
requirements of this part applicable to 
public accommodations are set forth in 
subparts B, C, and D of this part. 

(2) The requirements of subparts B 
and C of this part obligate a public 
accommodation only with respect to the 
operations of a place of public 
accommodation. 

(3) The requirements of subpart D of 
this part obligate a public 
accommodation only with respect to— 

(i) A facility used as, or designed or 
constructed for use as, a place of public 
accommodation; or 

(ii) A facility used as, or designed and 
constructed for use as, a commercial 
facility. 

(c) Commercial facilities. The 
requirements of this part applicable to 
commercial facilities are set forth in 
subpart D of this part. 

(d) Examinations and courses. The 
requirements of this part applicable to 
private entities that offer examinations 
or courses as specified in paragraph (a) 
of this section are set forth in § 36.310. 

(e) Exemptions and exclusions. This 
part does not apply to any private club 
(except to the extent that the facilities of 
the private club are made available to 
customers or patrons of a place of public 
accommodation), or to any religious 
entity or public entity. 
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§ 36.103 Relationship to other laws. 


(a) Rule of interpretation. Except as 
otherwise provided in this part, this part 
shall not be construed to apply a lesser 
standard than the standards applied 
under title V of the Rehabilitation Act of 
1973 or the regulations issued by Federal 
agencies pursuant to that title. 

(b) Section 504. This part does not 
affect the obligations of a recipient of 
Federal financial assistance to comply 
with the requirements of section 504 of 
the Rehabilitation Act of 1973 (29 U.S.C. 
794) and regulations issued by federal 
agencies implementing section 504. 

(c) Other laws. This part does not 
invalidate or limit the remedies, rights, 
and procedures of any other Federal 
laws, or State or local laws (including 
State common law) that provide greater 
or equal protection for the rights of 
individuals with disabilities or 
individuals associated with them. 


§ 36.104 Definitions. 


For purposes of this part, the term— 

Act means the Americans with 
Disabilities Act of 1990 (Pub. L. 101-336, 
104 Stat. 327, 42 U.S.C. 12101-12213 and 
47 U.S.C. 225 and 611). 

Commerce means travel, trade, traffic, 
commerce, transportation, or 
communication— 

(1) Among the several States; 

(2) Between any foreign country or 
any territory or possession and any 
State; or 

(3) Between points in the same State 
but through another State or foreign 
country. 

Commercial facilities means 
facilities— 

(1) Whose operations will affect 
commerce; 

(2) That are intended for 
nonresidential use by a private entity; 
and 

(3) That are not— 

(i) Facilities that are covered or 
expressly exempted from coverage 
under the Fair Housing Act of 1968, as 
amended (42 U.S.C. 3601-3631); 

(ii) Aircraft; or 

(iii) Railroad locomotives, railroad 
freight cars, railroad cabooses, 
commuter or intercity passenger rail 
cars (including coaches, dining cars, 
sleeping cars, lounge cars, and food 
service cars), any other railroad cars 
described in section 242 of the Act or 
covered under title II of the Act, or 
railroad rights-of-way. For purposes of 
this definition, “rail” and “railroad” 
have the meaning given the term 
“railroad” in section 202(e) of the 
Federal Railroad Safety Act of 1970 (45 
U.S.C. 431(e)). 
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Current illegal use of drugs means 
illegal use of drugs that occurred 
recently enough to justify a reasonable 
belief that a person’s drug use is current 
or that continuing use isa real and 
ongoing problem. 

Disability means, with respect to an 
individual, a permanent or temporary 
physical or mental impairment that 
substantially limits one or more of the 
major life activities of such individual; a 
record of such an impairment; or being 
regarded as having such an impairment. 

(1) The phrase physical or mental 
impairment means— 

(i) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: 
neurological; musculoskeletal; special 
sense organs; respiratory, including 
speech. organs; cardiovascular; 
reproductive; digestive; genitourinary; 
hemic and lymphatic; skin; and 
endocrine; 

(ii) Any mental or psychological 
disorder such as mental retardation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. 

(iii) The phrase physical or mental 
impairment includes, but is not limited 
to, such contagious and noncontagious 
diseases and conditions as orthopedic, 
visual, speech, and: hearing impairments, 
cerebral palsy, epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, 
heart disease, diabetes, mental 
retardation, emotional illness, specific 
learning disabilities, HIV disease, 
tuberculosis, drug addiction, and 
alcoholism. 

(iv) The phrase physical or mental 
impairment does not include 
homosexuality or bisexuality. 

(2) The phrase major life activities 
means functions.such as caring for one’s 
self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and: wor 

(3) The phrase has a@ record of such an 
impairment means has a history of, or 
has been misclassified as having, a 
mental or physical impairment that 
substantially limits one or more major 
life activities. 

(4) The phrase is. regarded as having 
an impairment means— 

(i) Has a physical or mental 
impairment that does not substantially 
limit major life activities but that is 
treated by a private entity as 
constituting such a limitation; 

(ii) Has a physical or mental 
impairment that substantially limits 
major life activities only as a result of 
the attitudes of others toward such 
impairment; or 


(iii) Has none of the impairments 
defined in paragraph (1) of this 
definition but is treated by a private 
entity as having such an impairment. 

(5) The term disability does not 
include— 

(i): Transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 
from physical impairments, or other 
sexual behavior disorders; 

(ii) Compulsive gambling, 
kleptomania, or pyromania; or 

(iii) Psychoactive substance use 
disorders resulting from current illegal 
use of drugs. 

Drug means a controlled substance, as 
defined in schedules I through V of 
section 202 of the Controlled Substances 
Act (21 U.S.C. 812). 

Facility means all or any portion of 
buildings, structures, sites, complexes, 
equipment, roads, walks, passageways, 
parking lots, or other real or personal 
property, including the site where the 
building, property, structure, or 
equipment is located. 

Illegal use of drugs means the use of 
one or more. drugs, the possession or 
distribution of which is unlawful under 
the Controlled Substances Act (21 U.S.C. 
812). The term: “illegal use of drugs” 
does not include the use of a drug taken 
under supervision by a licensed health 
care professional, or other uses 
authorized by the Controlled Substances 
Act or other provisions of Federal law. 

Individual with a disability means a 
person who has a disability. The term 
“individual with a disability” does not 
include an individual who is currently 
engaging in the illegal use of drugs, 
wher the private entity acts:on the basis 
of such use. 

Place of public accommodation means 
a facility, operated by a private entity, 
whose operations affect commerce and 
fall within at least one of the following 
categories— 

(1) An inn, hotel, motel, or other place 
of lodging, except for an establishment 
located within a building that contains 
not more than five rooms for rent or hire 
and that is actually occupied by the 
proprietor of the establishment as the 
residence of the proprietor; 

(2) A restaurant, bar, or other 
establishment serving food or drink; 

(3) A motion picture house, theater, 
concert hall, stadium, or other place of 
exhibition or entertainment; 

(4) An auditorium, convention center, 
lecture hall, or other place of public 
gathering; 

(5) A bakery, grocery store, clothing 
store, hardware store, shopping center, 
or other sales or rental establishment; 

(6) A laundromat, dry-cleaner, bank, 
barber shop, beauty shop, travel service, 


shoe repair service, funeral parlor, gas 
station, office of an accountant or 
lawyer, pharmacy, insurance office, 
professional office of a health care 
provider, hospital, or other service 
establishment; 

(7) A terminal, depot, or other station 
used for specified public transportation; 

(8) A museum, library, gallery, or 
other place of public display or 
collection; 

(9) A park, zoo, amusement park, or 
other place of recreation; 

(10) A nursery, elementary, secondary, 
undergraduate, or postgraduate private 
school, or other place of education; 

(11) A day care center, senior citizen 
center, homeless shelter, food bank, 
adoption agency, or other social service 
center establishment; and 

(12) A gymnasium, health spa, 
bowling alley, golf course, or other place 
of exercise or recreation. 

Private club means a private club or 
establishment exempted from coverage 
under title Hl of the Civil Rights Act of 
1964 (42 U.S.C. 2000a(e)): 

Private entity means & person or 
entity other than a public entity. 

Professional office of a health care 
provider means a location where a 
person or entity regulated by a State to 
provide professional services related to 
the physical or mental health of an 
individual makes such services 
available to the public. The term 
“professional office of a health care 
provider” only includes floor levels 
containing at least one or more health 
care providers, or any floor level 
designed or intended for use by at least 
one health care provider. 

Public accommodation means a 
private entity that owns, leases (or 
leases to), or operates a place of public 
accommodation. 

Public entity means— 

(1} Any State or local government; 

(2} Any department, agency, special 
purpose district, or other instrumentality 
of a State or States or local government; 
and 

(3} The National Railroad Passenger 
Corporation, and any commuter 
authority (as defined in section 103(8) of 
the Rail Passenger Service Act). 

Readily achievable means easily 
accomplishable and able to be carried 
out without much difficulty or expense. 
In determining whether an action is 
readily achievable factors to be 
considered inclade— 

(1} The nature and cost of the action 
needed under this part; 

(2} The overall financial resources of 
the site or sites involved in the action; 
the number of persons employed at the 
site; the effect on expenses and 
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resources, or the impact otherwise of the 
action upon the operation of the site; 

(3) The overall financial resources of 
any parent corporation or entity; the 
overall size of the parent corporation or 
entity with respect to the number of its 
employees; the number, type, and 
location of its facilities; 

(4) The type of operation or operations 
of the parent corporation or entity, 
including the composition, structure, and 
functions of the workforce of the parent 
corporation or entity; and 

(5) The geographic separateness, and 
the administrative or fiscal relationship 
of the site or sites in question to the 
parent corporation or entity. 

Religious entity means a religious 
organization or entity controlled by a 
religious organization, including a place 
of worship. 

Service animal means any guide dog, 
signal dog, or other animal individually 
trained to do work or perform tasks for 
the benefit of an individual with a 
disability, including, but not limited to, 
guiding individuals with impaired 
vision, alerting individuals with 
impaired hearing to intruders or sounds, 
providing minimal protection or rescue 
work, pulling a wheelchair, or fetching 
dropped items. 

Shopping center or shopping mall 
means— 

(1) A building housing five or more 
sales or rental establishments; or 

(2) A series of buildings on a common 
site, either under common ownership or 
common control or developed either as 
one project or as a series of related 
projects, housing five or more sales or 
rental establishments. For purposes of 
this definition, places of public 
accommodation of the types listed in 
paragraph (5) of the definition of “place 
of public accommodation” in this 
section are considered sales or rental 
establishments. The term “shopping 
center or shopping mall” only includes 
floor levels containing at least one sales 
or rental establishment, or any floor 
level designed or intended for use by at 
least one sales or rental establishment. 

Specified public transportation means 
transportation by bus, rail, or any other 
conveyance (other than by aircraft) that 
provides the general public with general 
or special service (including charter 
service) on a regular and continuing 
basis. 

State means each of the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Virgin Islands, the 
Trust Territory of the Pacific Islands, 
and the Commonwealth of the Northern 
Mariana Islands. 

Undue burden means significant 
difficulty or expense. In determining 


whether an action would result in an 
undue burden, factors to be considered 
include— 

(1) The nature and cost of the action 
needed under this part; 

(2) The overall financial resources of 
the site or sites involved in the action; 
the number of persons employed at the 
site; the effect on expenses and 
resources, or the impact otherwise of the 
action upon the operation of the site; 

(3) The overall financial resources of 
any parent corporation or entity; the 
overall size of the parent corporation or 
entity with respect to the number of its 
employees; the number, type, and 
location of its facilities; 

(4) The type of operation or operations 
of the parent corporation or entity, 
including the composition, structure, and 
functions of the workforce of the parent 
corporation or entity; and 

(5) The geographic separateness, and 
the administrative or fiscal relationship 
of the site or sites in question to the 
parent corporation or entity. 


§§ 36.105-36.200 [Reserved] 


Subpart B—General Requirements 


§ 36.201 General. 


(a) Prohibition of discrimination. No 
individual shall be discriminated against 
on the basis of disability in the full and 
equal enjoyment of the goods, services, 
facilities, privileges, advantages, or 
accommodations of any place of public 
accommodation by any private entity 
who owns, leases (or leases to), or 
operates a place of public 
accommodation. 

(b) Landlord and tenant 
responsibilities—{1) General. Both the 
landlord who owns the building that 
houses a place of public accommodation 
and the tenant who owns or operates 
the place of public accommodation are 
public accommodations subject to this 
part. 

(2) Responsibility for taking readily 
achievable measures to remove 
barriers. (i) Unless provided otherwise 
by contract, the landlord is responsible 
for making readily achievable changes 
in common areas or modifying policies, 
practices, or procedures applicable to all 
tenants to achieve compliance with this 
part. 

(ii) If the lease or other contractual 
agreement gives the tenant the right to 
make alterations within the place of 
public accommodation with permission 
of the landlord— 

(A) The tenant is responsible for 
requesting permission for any readily 
achievable modification required by this 
part. 

(B) If permission is granted by the 
landlord, the tenant is responsible for 
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making the required readily achievable 
modification. 

(C) If permission is granted by the 
landlord but the modification necessary 
for access is not readily achievable for 
the tenant, then the landlord is 
responsible for making the needed 
modification within the public 
accommodation if it is readily 
achievable for the landlord to do so. 

(iii) If the lease reserves authority for 
making alterations solely to the landlord 
or if the landlord withholds the 
permission requested by the tenant 
pursuant to paragraph (b)(2)(ii)(A) of 
this section, then the landlord is 
responsible for making any readily 
achievable modifications required by 
this part. 

(iv) Z/Justration. If an office building 
contains a doctor's office, the tenant 
who operates the doctor's office would 
be required to make readily achievable 
modifications within the office (unless 
the contractual agreement provided 
otherwise), and the landlord would be 
required to make readily achievable 
modifications to the primary entrance of 
the building and other common areas. 

(3) Responsibility for providing 
auxiliary aids—{i) General. The tenant 
is responsible for providing auxiliary 
aids (Braille notices, interpreters, etc.) 
within the place of public 
accommodation and the landlord is 
responsible for providing auxiliary aids 
in common areas. 

(ii) ZJustration. If an office building 
contains a lawyer's office, the tenant 
who operates the lawyer's office would 
be required to provide auxiliary aids 
within the office. However, the landlord 
would also be responsible for ensuring 
that the doorman or guard will show a 
person who is blind to the elevator or 
write a note to a person who is deaf 
regarding the floor number of the 
lawyer’s office, if requested to do so. 

(4) Alterations. If a tenant is making 
alterations under § 36.402 that would 
trigger the § 36.403 path of travel 
requirement, those alterations by the 
tenant on its own premises do not 
trigger a path of travel obligation upon 
the landlord in areas of the facility 
under the landlord's authority that are 
not otherwise being altered. 


§ 36.202 Activities. 

(a) Denial of participation. A public 
accommodation shall not subject an 
individual or class of individuals on the 
basis of a-disability or disabilities of 
such individual or class, directly, or 
through contractual, licensing, or other 
arrangements, to a denial of the 
opportunity of the individual or class to 
participate in or benefit from the goods, 
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services, facilities, privileges, 
advantages, or accommodations of a 
place of public accommodation... 

(b) Participation in unequal benefit. A 
public accommodation shall not afford 
an individual or class of individuals, on 
the basis of a disability or disabilities of 
such individual or class, directly, or 
through contractual, licensing, or other 
arrangements, with the opportunity to 
participate in or benefit from a good, 
service, facility, privilege, advantage, or 
accommodation that is not equal to that 
afforded to other individuals. 

(c) Separate benefit. A public 
accommodation shall not provide an 
individual or class of individuals, on the 
basis of a disability or disabilities of 
such individual or class, directly, or 
through contractual, licensing, or other’ 
arrangements with a good, service, 
facility, privilege, advantage, or 
accommodation that is different or 
separate from that provided to-other 
individuals, unless such action is 
necessary to provide the individual or 
class of individuals with a good, service, 
facility, privilege, advantage, or 
accommodation, or other opportunity 
that is as effective as that provided to 
others. 

(d) Individual or class of individuals. 
For purposes of paragraphs (a) through 
(c) of this section, the term “individual 
or class of individuals” refers to the 
clients or customers of the public 
accommodation that enters into the 
contractual, licensing, or other 
arrangement. 


§ 36.203 Integrated settings. 

(a) General. A public accommodation 
shall afford goods, services, facilities, 
privileges, advantages, and 
accommodations to an individual with a 
disability in the most integrated setting 
appropriate to the needs of the 
individual. 

(b) Opportunity to participate. 
Notwithstanding the existence of 
separate or different programs or 
activities provided in accordance with 
this section, a public accommodation 
shall not deny an individual with a 
disability an opportunity to participate 
in such programs or activities that are 
not separate or different. 

(c) Accommodations and services. 
Nothing in this part shall be construed 
to require an individual with a disability 
to accept an accommodation, aid, 
service, opportunity, or benefit that such 
individual chooses not to accept. 


§ 36.204 Administrative methods. 

A public accommodation shall not, 
directly or through contractual or other 
arrangements, utilize standards or 
criteria or methods of administration 


that have the effect of discriminating on 
the basis of disability, or that perpetuate 
the discrimination of others who are 
subject to common administrative 
control. 


§ 36.205 Association. 

A public accommodation shall not 
exclude or otherwise deny equal goods, 
services, facilities, privileges, 
advantages, accommodations, or other 
opportunities to an individual or entity 
because of the known disability of an 
individual with whom the individual or 
entity is known to have a relationship or 
association. 


§ 36.206 Retaliation or coercion. 


(a) No private or public entity shall 
discriminate against any individual 
because that individual has opposed 
any act or practice made unlawful by 
this part, or because that individual 
made a charge, testified, assisted, or 
participated in any manner in an 
investigation, proceeding, or hearing 
under the Act or this part. 

(b) No private or public entity shall 
coerce, intimidate, threaten, or interfere 
with any individual in the exercise or 
enjoyment of, or on account of his or her 
having exercised or enjoyed, or on 
account of his or her having aided or 
encouraged any other individual in the 
exercise or enjoyment of, any right 
granted or protected by the Act or this 
part. 

(c) Illustrations of conduct prohibited 
by this section include, but are not 
limited to: 

(1) Coercing an individual to deny or 
limit the benefits, services, or 
advantages to which he or she is 
entitled under the Act or this part; 

(2) Threatening, intimidating, or 
interfering with an individual with 
disabilities who is seeking to obtain or 
use the goods, services, facilities, 
privileges, advantages, or 
accommodations of a public 
accommodation; 

(3) Intimidating or threatening any 
person because that person is. assisting 
or encouraging an individual or group 
entitled to claim the rights granted or 
protected by the Act or this part to 
exercise those rights; or 

(4) Retaliating against any person 
because that person has participated in 
any investigation or action to enforce 
the Act or this part. 


§ 36.207 Places of public accommodation 
located in private residences. 

When a place of public 
accommodation is located in a private 
residence, the portion of the residence 
used exclusively as a residence is not 
covered by this part, but that portion 


used exclusively in the operation of the 
place of public accommodation or that 
portion used both for the place of public 
accommodation and for residential 
purposes is covered by this part. 


§ 36.208 Direct threat. 

(a) This part does not require a public 
accommodation to permit an individual 
to participate in or benefit from the 
goods, services, facilities, privileges, 
advantages and accommodations of that 
public accommodation when that 
individual poses a direct threat to the 
health or safety of others. 

(b) “Direct threat” means a significant 
risk to the health or safety of others that 
cannot be eliminated by a modification 
of policies, practices, or procedures, or 
by the provision of auxiliary aids or 
services. 

(c} In determining whether an 
individual poses a direct threat to the 
health or safety of others, a public 
accommodation must make an 
individualized assessment, based on 
reasonable judgment that relies on 
current medical knowledge or on the 
best available objective evidence, to 
ascertain: the nature, duration, and 
severity of the risk; the probability that 
the potential injury will actually occur; 
and whether reasonable modifications 
of policies, practices, or procedures will 
mitigate the risk. 


§ 36.209 Illegal use of drugs. 

(a) General. (1) Except as provided in 
paragraph (b) of this section, this part 
does.not prohibit discrimination against 
an individual based on that individual's 
current illegal use of drugs. 

(2) A public accommodation shall not 
discriminate on the basis of illegal use 
of drugs against an individual who is not 
engaging in current illegal use of drugs 
and who— 

(i) Has successfully completed a 
supervised drug rehabilitation program 
or has otherwise been rehabilitated 
successfully; 

(ii) Is participating in a supervised 
rehabilitation program; or 

(iii) Is erroneously regarded as 
engaging in such use. 

(b) Health and drug rehabilitation 
services. A public accommodation shall 
not deny health services or services 
provided in connection with drug 
rehabilitation to an individual on the 
basis of that individual’s current illegal 
use of drugs, if the individual is 
otherwise entitled to such services. 

(c} Drug testing. (1) This part does not 
prohibit a public accommodation from 
adopting or administering reasonable 
policies or procedures, including but not 
limited to drug testing, designed to 
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ensure that an individual who formerly 
engaged in the illegal use of drugs is not 
now engaging in current illegal use of 
drugs. 

(2) Nothing in this paragraph (c) shall 
be construed to encourage, prohibit, 
restrict, or authorize the conduct of 
testing for the illegal use of drugs. 


§36.210 Smoking. 

This part does not preclude the 
prohibition of, or the imposition of 
restrictions on, smoking in places of 
public accommodation. 


§ 36.211 Maintenance of accessible 
features. 

A public accommodation shall 
maintain in operable working condition 
those features of facilities and 
equipment that are required to be 
readily accessible to and usable by 
persons with disabilities by the Act or 
this part. 


§ 36.212 Insurance. 


(a)-This part shall not be construed to 
prohibit or restrict— 

(1) An insurer, hospital or medical 
service company, health maintenance 
organization, or any agent, or entity that 
administers benefit plans, or similar 
organizations from underwriting risks, 
classifying risks, or administering such 
risks that are based on or not 
inconsistent with State law; or 

(2) A person or organization covered 
by this part from establishing, 
sponsoring, observing or administering 
the terms of a bona fide benefit plan 
that are based on underwriting risks, 
classifying risks, or administering such 
risks that are based on or not 
inconsistent with State law; or 

(3) A person or organization covered 
by this part from establishing, 
sponsoring, observing or administering 
the terms of a bona fide benefit plan 
that is not subject to State laws that 
regulate insurance. 

(4) Paragraphs (a) (1), (2), and (3) of 
this section shall not be used as a 
subterfuge to evade the purposes of the 
Act or this part. 

(b) A public accommodation shall not 
refuse to serve an individual with a 
disability because its insurance 
company conditions coverage or rates 
on the absence of individuals with 
disabilities. 


§ 36.213 Relationship of subpart B to 
subparts Cand D of this part. 

Subpart B of this part sets forth the 
general principles of nondiscrimination 
applicable to all entities subject to this 
part. Subparts C and D of this part 
provide guidance on the application of 
the statute to specific situations. The 
specific provisions, including the 


limitations on those provisions, control 
over the general provisions in 
circumstances where both specific and 
general provisions apply. 


§ 36.214-36.300 [Reserved] 


Subpart C—Specific Requirements 


§ 36.301 Eligibility criteria. 

(a) General. A public accommodation 
shall not impose or apply eligibility 
criteria that screen out or tend to screen 
out an individual with a disability or 
any class of individuals with disabilities 
from fully and equally enjoying any 
goods, services, facilities, privileges, 
advantages, or accommodations, unless 
such criteria can be shown to be 
necessary for the provision of the goods, 
services, facilities, privileges, 
advantages, or accommodations being 
offered. 

(b) Safety. A public accommodation 
may impose legitimate safety 
requirements that are necessary for safe 
operation. Safety requirements must be 
based on actual risks and not on mere 
speculation, stereotypes, or 
generalizations about individuals with 
disabilities. 

(c) Charges. A public accommodation 
may not place a surcharge on a 
particular individual with a disability or 
any group of individuals with 
disabilities to cover the costs of 
measures, such as the provision of 
auxiliary aids, barrier removal, 
alternatives to barrier removal, and 
reasonable modifications in policies, 
practices, or procedures, that are 
required to provide that individual or 
group with the nondiscriminatory 
treatment required by the Act or this 
part. 


§ 36.302 Modifications in policies, 
practices, or procedures. 

(a) General. A public accommodation 
shall make reasonable modifications in 
policies, practices, or procedures, when 
the modifications are necessary to 
afford goods, services, facilities, 
privileges, advantages, or 
accommodations to individuals with 
disabilities, unless the public 
accommodation can demonstrate that 
making the modifications would 
fundamentally alter the nature of the 
goods, services, facilities, privileges, 
advantages, or accommodations. 

(b) Specialties—(1) General. A public 
accommodation may refer an individual 
with a disability to another public 
accommodation, if that individual is 
seeking, or requires, treatment or 
services outside of the referring public 
accommodation’s area of specialization, 
and if, in the normal course of its 
operations, the referring public 
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accommodation would make a similar 
referral for an individual without a 
disability who seeks or requires the 
same treatment or services. 

(2) I/lustration—medical specialties. 
A health care provider may refer an 
individual with a disability to another 
provider, if that individual is seeking, or 
requires, treatment or services outside 
of the referring provider's area of 
specialization, and if the referring 
provider would make a similar referral 
for an individual without a disability 
who seeks or requires the same 
treatment or services. A physician who 
specializes in treating only a particular 
condition cannot refuse to treat an 
individual with a disability for that 
condition, but is not required to treat the 
individual for a different condition. 

(c) Service animals—(1) Areas open to 
the general public. A public 
accommodation shall modify policies, 
practices, or procedures to permit the 
use of a service animal by an individual 
with a disability in any area open to the 
general public. 

(2) Areas not open to the general 
public. In areas not open to the general 
public, a public accommodation shall 
modify policies, practices, or procedures 
to permit the use of a service animal by 
an individual with a disability. If the 
modification would fundamentally alter 
the nature of the goods, services, 
facilities, privileges, advantages, or 
accommodations offered or provided by 
the public accommodation, or if the 
policies, practices, or procedures are 
necessary for safe operation, the use of 
a service animal may be denied. 

(3) Care or supervision of service 
animals. Nothing in this part requires a 
public accommodation to supervise or 
care for a service animal. 


§ 36.303 Auxiliary aids and services. 


(a) General. A public accommodation 
shall take those steps that may be 
necessary to ensure that no individual 
with a disability is excluded, denied 
services, segregated or otherwise 
treated differently than other 
individuals because of the absence of 
auxiliary aids and services, unless the 
public accommodation can demonstrate 
that taking those steps would 
fundamentally alter the nature of the _ 
goods, services, facilities, privileges, 
advantages, or accommodations being 
offered or would result in an undue 
burden, i.e., significant difficulty or 
expense. 

(b) Examples. The term “auxiliary 
aids and services” includes— 

(1) Qualified interpreters, notetakers, 
written materials, telephone handset 
amplifiers, assistive listening devices, 
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assistive listening systems, telephones 
compatible with hearing aids, television 
decoders, telecommunication devices for 
deaf persons (TDD’s), or other effective 
methods of making orally delivered 
materials available to individuals with 
hearing impairments; 

(2) Qualified readers, taped texts, 
audio recordings, Brailled materials, 
large print materials, or other effective 
methods of making visually delivered 
materials available to individuals with 
visua! impairments; 

(3) Acquisition or modification of 
equipment or devices; and 

(4) Other similar services and actions. 

(c) Effective communication. A public 
accommodation shall furnish 
appropriate auxiliary aids and services 
where necessary to ensure effective 
communication with individuals with 
disabilities. 

(d) Telecommunication devices for 
the deaf (TDD’s). (1) A public 
accommodation that offers a customer, 
client, patient, or participant the 
opportunity to make outgoing telephone 
calls on more than an incidental 
convenience basis shall make available, 
upon request, a TDD for the use of an 
individual who has impaired hearing or 
a communication disorder. 

(2) This part does not require a public 
accommodation to use a TDD for 
receiving or making telephone calls 
incident to its operations. 

(e) Closed caption decoders. Places of 
lodging that provide televisions in five 
or more guest rooms and hospitals that 
provide televisions for patient use shall 
provide, upon request, a means for 
decoding captions for use by an 
individual with impaired hearing. 

(f} Alternatives. If provision of a 
particular auxiliary aid or service by a 
public accommodation would result in a 
fundamental alteration in the nature of 
the goods, services, facilities, privileges, 
advantages, or accommodations being 
offered or in an undue burden, i.e., 
significant difficulty or expense, the 
public accommodation shall provide an 
alternative auxiliary aid or service, if 
one exists, that would not result in such 
an alteration or such burden but would 
nevertheless ensure that, to the 
maximum extent possible, individuals 
with disabilities receive the goods, 
services, facilities, privileges, 
advantages, or accommodations offered 
by the public accommodation. 

(g) Personal devices and services. 
This section does not require a public 
accommodation to provide its 
customers, clients, or participants with 
individually prescribed devices, such as 
prescription eyeglasses or hearing aids, 
or with services of a personal nature 


including assistance in eating, toileting, 
or dressing. 


§ 36.304 Removal of barriers. 


(a) General. A public accommodation 
shall remove architectural barriers in 
existing facilities, including 
communication barriers that are 
structural in nature, where such removal 
is readily achievable, i.e., easily 
accomplishable and able to be carried 
out without much difficulty or expense. 

(b) Examples. Examples of steps to 
remove barriers include, but are not 
limited to, the following actions— 

(1) Installing ramps; 

(2) Making curb cuts in sidewalks and 
entrances; 

(3) Lowering shelves; 

(4) Rearranging tables, chairs, vending 
machines, display racks, and other 
furniture; 

(5) Lowering telephones; 

(6) Adding raised letter markings on 
elevator control buttons; 

(7) Installing flashing alarm lights; 

(8) Widening doors; 

(9) Installing offset hinges to widen 
doorways; 

(10) Eliminating a turnstile or 
providing an alternative accessible path; 

(11) Installing accessible door 
hardware; 

(12) Installing grab bars in toilet stalls; 

(13) Rearranging toilet partitions to 
increase maneuvering space; 

(14) Insulating lavatory pipes; 

(15) Installing a raised toilet seat; 

(16) Installing a full-length bathroom 
mirror; 

(17) Lowering the paper towel 
dispenser in a bathroom; 

(18) Creating a designated accessible 
parking space; 

(19) Installing an accessible paper cup 
dispenser at an existing inaccessible 
water fountain; 

(20) Removing high pile, low density 
carpeting; or 

(21) Modifying vehicle hand controls. 

(c) Priorities. A public 
accommodation shall take.measures to 
comply with the barrier removal 
requirements of this section in 
accordance with the following order of 
priorities. 

(1) First, a public accommodation 
shall take measures to provide access to 
a place of public accommodation from 
public sidewalks, parking, or public 
transportation. These measures include, 
for example, installing an entrance 
ramp, widening entrances, and 
providing accessible parking spaces. 

(2) Second, a public accommodation 
shall take measures to provide access to 
restroom facilities in places of public 
accommodation where restroom 
facilities are used by the public on more 
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than an incidental basis. These 
measures include, for example, removal 
of obstructing furniture or vending 
machines, widening of doors, 
installation of ramps, providing 
accessible signage, widening of toilet 
stalls, and installation of grab bars. 

(3) Third, a public accommodation 
shall take measures to provide access to 
those areas of a place of public 
accommodation where goods and 
services are made available to the 
public. These measures include, for 
example, adjusting the layout of display 
racks, rearranging tables, widening 
doors, and installing ramps. 

(4) Fourth, a public accommodation 
shall take any other measures necessary 
to provide access to the goods, services, 
facilities, privileges, advantages, or 
accommodations of a place of public 
accommodation. 

(d) Relationship to alterations 
requirements of subpart D of this part. 
Measures taken solely to comply with 
the barrier removal requirements of this 
section are not required to conform to 
the requirements for alterations in 
§§ 36.402-36.406. These measures 
include, for example, installing a ramp 
with a steeper slope or widening a 
doorway to a narrower width than that 
required by § 36.406. No measure shall 
be taken, however, that poses a 
significant risk to the health or safety of 
individuals with disabilities or others. 

(e) Portable ramps. Portable ramps 
should be used to comply with this 
section only when installation of a 
permanent ramp is not readily 
achievable. In order to avoid any 
significant risk to the health or safety of 
individuals with disabilities or others in 
using portable ramps, due consideration 
shall be given to safety features such as 
nonslip surfaces, railings, anchoring, 
and strength of materials. 

(f) Interpretation of “readily 
achievable.” (1) Barrier removal is not 
readily achievable if it would result in 
significant loss of profit or significant 
loss of efficiency of operation. 

(2) The rearrangement of temporary or 
movable structures, such as furniture, 
equipment, and display racks is not 
readily achievable to the extent that it 
results in a significant loss of selling or 
serving space. 


§ 36.305 Alternatives to barrier removal. 


(a) General. Where a public 
accommodation can demonstrate that 
barrier removal is not readily 
achievable, a public accommodation 
shall not fail to make its goods, services, 
facilities, privileges, advantages, or 
accommodations available through 
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alternative methods, if those methods 
are readily achievable. 

(b) Examples. Examples of 
alternatives to barrier removal include, 
but are not limited to, the following 
actions— 

(1} Providing curb service or home 
delivery; 

(2) Retrieving merchandise from 
inaccessible shelves or racks; 

(3) Relocating activities to accessible 
locations; 

(4) Providing refueling service at 
inaccessible self-service gas stations. 

(c) Personal devices and services. 
This section does not require a public 
accommodation to provide its 
customers, clients, or participants with 
personal devices, such as wheelchairs, 
or services of a personal nature 
including assistance in eating, toileting, 
or dressing. 

(d) Multiscreen cinemas. ff it is not 
readily achievable to remove barriers to 
provide access by persons with mobility 
impairments to all of the theaters of a 
multiscreen cinema, the cinema shall 
establish a film rotation schedule that 
provides reasonable access for 
individuals who use wheelchairs to all 
films. Reasonable notice shall be 
provided to the public as to the location 
and time of accessible showings. 


§ 36.306 Readily achievable and undue 
burden: Factors to be considered. 

In determining whether an action is 
readily achievable or would result in an 
undue burden, factors to be considered 
include— 

(a) The nature and cost of the action 
needed under this part; 

(b) The overall financial resources of 
the site or sites involved in the action; 
the number of persons employed at the 
site; the effect on expenses and 
resources, or the impact otherwise of the 
action upon the operation of the site; 

(c) The overall financial resources of 
any parent corporation or entity; the 
overall size of the parent corporation or 
entity with respect to the number of its 
employees; the number, type, and 
location of its facilities; 

(d) The type of operation or 
operations of the parent corporation or 
entity, including the composition, 
structure, and functions of the workforce 
of the parent corporation or entity; and 

(e) The geographic separateness, and 
the administrative or fiscal relationship 
of the site or sites in question to the 
parent corporation or entity. 


§ 36.307 Accessible or special goods. 


(a) This part does not require a public 
accommodation to alter its inventory to 
include accessible or special goods that 


are designed for, or facilitate use by, 
individuals with disabilities. 

(b) A public accommodation shall 
order accessible or special goods at the 
request of an individual with 
disabilities, if, in the normal course of its 
operation, it makes special orders on 
request for unstocked goods, and if the 
accessible or special goods can be 
obtained from a supplier with whom the 
public accommodation customarily does 
business. 

(c) Examples of accessible or special 
goods include items such as Brailled 
versions of books, books on audio 
cassettes, closed-captioned video tapes, 
special sizes or lines of clothing, and 
special foods to meet particular dietary 
needs. 


§ 36.308 Seating in assembly areas. 


(a) Existing facilities. (1) To the extent 
that it is readily achievable, a public 
accommodation shall— 

(i) Provide a reascnable number of 
wheelchair seating spaces in assembly 
areas; and 

(ii) Locate the wheelchair seating 
spaces so that they— 

(A) Are dispersed throughout the 
seating area; 

(B) Provide lines of sight comparable 
to those for all viewing areas; 

(C) Adjoin an accessible route that 
also services as a means of egress in 
case of emergency; 

(D) Permit individuals who use 
wheelchairs to sit with family members 
or other companions. 

(2) If removal of seats is not readily 
achievable, a public accommodation 
shall provide a portable chair or other 
means to permit a family member or 
other companion to sit with an 
individual who uses a wheelchair. 

(b) New construction and alterations. 
The provision and location of 
wheelchair seating spaces in newly 
constructed or altered assembly areas 
shall be governed by the appropriate 
requirements and standards for new 
construction and alterations specified in 
subpart D (§§ 36.401-36.406 of this part). 


§ 36.309 Purchase of furniture and 
equipment. 

A public accommodation that makes 
available for use tables, vending 
machines, exercise equipment, video 
games, or other furniture or equipment 
at a place of public accommodation, 
directly or through contractual or other 
arrangements, shall ensure that a 
reasonable number of the items of 
newly purchased furniture or equipment 
that it provides are accessible to and 
usable by individuals with disabilities, 
unless— 
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(a) The public accommodation can ~ 
demonstrate that providing such 
furniture or equipment would 
fundamentally alter the nature of the 
goods, services, facilities, privileges, 
advantages, or accommodations offered; 
or 

(b) Providing such accessible furniture 
or equipment is not readily achievable. 


§ 36.310 Examinations and courses. 


(a) General. Any private entity that 
offers examinations or courses related 
to applications, licensing, certification, 
or credentialing for secondary or 
postsecondary education, professional, 
or trade purposes shall offer such 
examinations or courses in a place and 
manner accessible to persons with _ 
disabilities or offer alternative 
accessible arrangements for such 
individuals. 

(b) Examinations. (1) Any private 
entity offering an examination covered 
by this section must assure that— 

(i) The examination is selected and 
administered so as to best ensure that, 
when the examination is administered 
to an individual with a disability that 
impairs sensory, manual, or speaking 
skills, the examination results 
accurately reflect the individual’s 
aptitude or achievement level or 
whatever other factor the examination 
purports to measure, rather than 
reflecting the individual's impaired 
sensory, manual, or speaking skills 
(except where those skills are the 
factors that the examination purports to 


-measure); 


(ii) An examination that is designed 
for individuals with impaired sensory, 
manual, or speaking skills is offered as 
often and in as timely a manner as are 
other examinations; and 

(iii) The examination is administered 
in facilities that are accessible to 
individuals with disabilities or 
alternative accessible arrangements are 
made. 

(2) Required modifications to an 
examination may include changes in the 
length of time permitted for completion 
of the examination and adaptation of 
the manner in which the examination is 
given. 

(3) A private entity offering an 
examination covered by this section 
shall provide appropriate auxiliary aids 
for persons with impaired sensory, 
manual, or speaking skills, unless that 
private entity can demonstrate that 
offering a particular auxiliary aid would 
fundamentally alter the examination or 
would result-in an undue burden. 
Auxiliary aids required by this section 
may include taped examinations, 
interpreters or other effective methods 
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of making orally delivered materials 
available to individuals with hearing 
impairments, readers for individuals 
with visual impairments or learning 
disabilities, and other similar services 
and actions. 

(4) Alternative accessible 
arrangements may include, for example, 
provision of an examination at an 
individual's home with a proctor if 
accessible facilities or equipment are 
unavailable. Alternative arrangements 
must provide comparable conditions to 
those provided for nondisabled 
individuals. 

(c) Courses. (1) Any private entity that 
offers a course covered by this section 
must make such modifications to that 
course as are necessary to ensure that 
the place and manner in which the 
course is given are accessible to 
individuals with disabilities. 

(2) Required modifications may 
include changes in the length of time 
permitted for the completion of the 
course, substitution of specific 
requirements, or adaptation of the 
manner in which the course is 
conducted. 

(3) A private entity that offers a 
course covered by this section shall 
provide appropriate auxiliary aids for 
persons with impaired sensory, manual, 
or speaking skills, unless that person 
can demonstrate that offering a 
particular auxiliary aid would 
fundamentally alter the course or would 
result in an undue burden. Auxiliary 
aids required by this section may 
include taped texts, interpreters or other 
effective methods of making orally 
delivered materials available to 
individuals with hearing impairments, 
readers for individuals with visual 
impairments and learning disabilities, 
classroom equipment adapted for use by 
individuals with manual impairments, 
and other similar services and actions. 

(4) Courses must be administered in 
facilities that are accessible to 
individuals with disabilities or 
alternative accessible arrangements 
must be made. 

(5) Alternative accessible 
arrangements may include, for example, 
provision of the course through 
videotape, cassettes, or prepared notes. 
Alternative arrangements must provide 
comparable conditions to those 
provided for nondisabled individuals. 


§ 36.311 Transportation provided by 
private entities not primarily engaged in the 
business of transporting peopie. 

(a) General. (1) A public 
accommodation that provides specified 
public transportation services, but that 
is not primarily engaged in the business 
of transporting people. is subject to the 


general and specific provisions in 
subparts B and C of this part for its 
transportation operations, except as 
provided in this section. 

(2) Illustrations of public 
accommodations that provide 
transportation services, but that are not 
primarily engaged in the business of 
transporting people, include hotel and 
motel airport shuttle services, customer 
and employee shuttle bus services 
operated by private companies and 
shopping centers, and shuttle operations 
of recreational facilities such as 
stadiums, zoos, amusement parks, and 
ski resorts. 

(b) Barrier removal. A public 
accommodation covered by this section 
shall remove transportation barriers in 
existing vehicles and rail passenger cars 
used for transporting individuals (not 
including barriers that can only be 
removed through the retrofitting of 
vehicles or rail passenger cars by the 
installation of a hydraulic or other lift) 
where such removal is readily 
achievable. 

(c) Fixed route systems (other than 
over-the-road buses)—(1) Accessibility. 
Newly purchased or leased vehicles 
with a seating capacity in excess of 16 
passengers (including the driver) for use 
in fixed route systems, for which a 
solicitation is made on or after August 
26, 1990, must be readily accessible to 
and usable by individuals with 
disabilities, including individuals who 
use wheelchairs. 

(2) Equivalent service. Newly 
purchased or leased vehicles with a 
seating capacity of 16 passengers or less 
(including the driver) must be readily 
accessible to and usable by individuals 
with disabilities, including individuals 
who use wheelchairs, unless the fixed 
route system is operated so that, when 
viewed in its entirety, the system 
ensures a level of service to individuals 
with disabilities, including individuals 
who use wheelchairs, equivalent to the 
level of service provided to individuals 
without disabilities. 


(d) Demand responsive systems (other 


than over-the-road buses)—(1) 
Operation of system. A public 
accommodation covered by this section 
that operates a demand responsive 
transportation system shall operate this 
system so that, when viewed in its 
entirety, this system ensures a level of 
service to individuals with disabilities, 
including individuals who use 
wheelchairs, equivalent to the level of 
service provided to individuals without 
disabilities. 

(2) Vehicles. Newly purchased or 
leased vehicles with a seating capacity 
in excess of 16 passengers (including the 
driver) for use in demand responsive 
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systems, for which a solicitation is made 
on or after August 26, 1990, must be 
readily accessible to and usable by 
individuals with disabilities (including 
individuals who use wheelchairs) unless 
the public accommodation can 
demonstrate that the system, when 
viewed in its entirety, provides a level of 
service to individuals with disabilities 
equivalent to that provided to 
individuals without disabilities. 

(e) Over-the-road buses. If a public 
accommodation covered by this section 
uses over-the-road buses in its 
transportation system, the buses must 
meet all vehicle and system 
requirements contained in the 
regulations of the Department of 
Transportation issued pursuant to 
section 306 of the Act. 


(f) Applicable standards. The 
requirements for “private entities not 
primarily engaged in the business of 
transporting people” issued by the 
Department of Transportation pursuant 
to section 306 of the Act (49 CFR part 37) 
shall apply to vehicles and systems 
covered by this section. 


§ 36.312-36.400 [Reserved] 


Subpart D—New Construction and 
Alterations 


§ 36.401 New construction. 


(a) General. (1) Except as provided in 
paragraphs (c) and (d) of this section, 
any public accommodation or other 
private entity responsible for design and 
construction of a place of public 
accommodation or commercial facility 
designed and constructed for first 
occupancy after January 26, 1993, shall 
ensure that the facility is designed and 
constructed to be readily accessible to 
and usable by individuals with 
disabilities. 


OPTION ONE FOR PARAGRAPH (a)(2) 


(2) For purposes of this section, a 
facility is designed and constructed for 
first occupancy after January 26, 1993, 
only— 

(i) If the last application for a building 
permit or permit extension for the 
facility is received, and certified to be 
complete, by a State, County, or local 
government after January 26, 1992, and 

(ii) If the first certificate of occupancy 
for the facility is issued after January 26, 
1993. 


OPTION TWO FOR PARAGRAPH 
(a)(2) 


(2) For purposes of this section, a 
facility is designed and constructed for 
first occupancy after January 26, 1993, 
only— 
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(i) If the last application for a building 
permit or permit extension for the 
facility is received, and certified to be 
complete, by a State, County, or local 
government after July 26, 1990; and 

(ii) If the first certificate of occupancy 
for the facility is issued after January 26, 
1993. 

(b) Areas used only by employees as 
work stations. (1) In order to meet the 
requirements of this section, the public 
accommodation or other private entity 
responsible for design and construction 
shall ensure that areas that may be used 
by employees with disabilities are 
designed and constructed so that 
individuals with disabilities can 
approach, enter, and exit the areas. 

(2) This paragraph does not require 
that all individual workstations be 
constructed or equipped (for example, 
with counters or shelves) to be 
accessible. 

(3) The public accommodation or 
other private entity responsible for 
design and construction shall give 
consideration to placing fixtures and 
equipment at a convenient height for 
accessibility when chese fixtures and 
equipment are used by both employees 
and the general public. 

(4) For fixtures and equipment that 
will be used only by employees, the 
public accommodation or other private 
entity responsible for design and 
construction shall give consideration to 
the purchase and installation of 
commercially available fixtures and 
equipment that are adjustable so that 
future attempts to make reasonable 
accommodations to employees who will 
use the facility will not pose undue 
hardships. 

(5) The requirements set forth in this 
paragraph do not obviate or limit in any 
way the requirement that other areas, 
besides those used only by employees 
as work stations, be accessible. For 
example, public use and common use 
areas must be accessible to the extent 
specified by the standards in § 36.406. 
Areas intended for general use by 
employees but not by the public (e.g., 
restrooms; employee lounges; employee 
cafeterias, gyms, and health facilities) 
must be accessible. 

(c) Exception for structural 
impracticability. (1) A public 
accommodation or other private entity is 
not required to meet fully the 
requirements of this section where that 
public accommodation or other private 
entity can demonstrate that it is 
structurally impracticable to do so. Full 
compliance will be considered 
structurally impracticable only in those 
rare circumstances when the unique 
characteristics of terrain prevent the 
incorporation of accessibility features. 


(2) If full compliance with this section 
would be structurally impracticable, the 
public accommodation or other private 
entity shall comply with the 
requirements of this section to the 
extent that it is not structurally 
impracticable. In that case, any portion 
of the facility that can be made 
accessible shall be made accessible to 
the extent that it is not structurally 
impracticable. 

(3) lf providing accessibility in 
conformance with this section to 
individuals with certain disabilities (e.g.. 
those who use wheelchairs) would be 
structurally impracticable, the public 
accommodation or other private entity 
shall nonetheless ensure that the facility 
is accessible to persons with other types 
of disabilities (e.g., those who use 
crutches or who have sight, hearing, or 
mental impairments). 

(d) Elevator exemption. (1) This 
section does not require the installation 
of an elevator in a facility that is less 
than three stories or has less than 3000 
square feet per story, except with 
respect to any facility that houses one or 
more of the following: 

(i) A shopping center or shopping 
mall, or a professional office of a health 
care provider. In such a facility, any 
area housing a sales or rental 
establishment or a professional office of 
a health care provider must be on an 
accessible ground floor or on a floor 
served by an elevator. 

(ii) A terminal, depot, or other station 
used for specified public transportation, 
or an airport passenger terminal. Such a 
facility is not eligible for the elevator 
exemption set forth in this paragraph. 

(2) The elevator exemption set forth in 
this paragraph does not obviate or limit 
in any way the obligation to comply 
with the other accessibility requirements 
established in paragraph (a) of this 
section. For example, in a facility that 
houses a shopping center or shopping 
mall, or a professional office of a health 
care provider, the floors above or below 
the accessible ground floor that do not 
house sales or rental establishments or a 
professional office of a health care 
provider must meet the requirements of 
this section but for the elevator. 

(3) If a building is subject to the 
elevator exemption set forth in this 
paragraph, but the building nonetheless 
has an elevator or will be designed and 
constructed with an elevator, that 
elevator shall meet the requirements of 
this section. 


§ 36.402 Alterations. 

(a) General. (1) Any alteration to a 
place of public accommodation or a 
commercial facility, after January 26, 
1992, shall be made so as to ensure that, 
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to the maximum extent feasible, the 
altered portions of the facility are 
readily accessible to and usable by 
individuals with disabilities, including - 
individuals who use wheelchairs. 

(2) An alteration is deemed to be 
undertaken after January 26, 1992, if the 
physical alteration of the property is in 
progress after that date. 

(b) Affecting usability. For the 
purposes of this part, an alteration is a - 
change to a place of public 
accommodation or a commercial facility 
that affects or could affect the usability 
of the facility or any part of the facility. 

(1) Changes that affect usability 
include, but are not limited to, 
remodeling, renovation, rehabilitation, 
reconstruction, historic restoration, 
changes or rearrangement in structural 
parts or elements. and extraordinary 
repairs. Examples of alterations that 
must comply with the standards 
established by § 36.406 include: 

(i) Replacing a floor. or installing a 
new floor: 

(ii) Relocating an electrical outlet; 

(iii) Installing or replacing faucet 
controls: 

(iv) Relocating a furnace or replacing 
a heating system in a manner that 
requires changes to other elements of 
the facility; and 

(v) Replacing door hardware, such as 
door handles or hinges. 

(2) Changes that do not affect 
usability include: norma! maintenance, 
reroofing, painting, wallpapering, 
asbestos removal, or changes to 
mechanical systems. Examples of 
specific changes that are not alterations 
include, but are not limited to: 

(i) Replacing an accessible floor 
surface, e.g., carpet or linoleum, with a 
similar accessible floor covering; 

(ii) Replacing an electrical outlet 
without changing its location; 

(iii) Replacing faucet washers; . 

(iv) Replacing a furnace with a similar 
furnace in the same location; and 

(v) Cosmetic changes such as 
repairing plaster, painting, or 
wallpapering. 

(c) To the maximum extent feasible. 
The phrase “to the maximum extent 
feasible,” as used in this section, applies 
to the occasional case where the nature 
of an existing facility makes it 
impossible to comply fully with 
applicable accessibility standards 
through a planned alteration. In these 
circumstances, the alteration shall 
provide the maximum physical 
accessibility feasible. Any altered 
features of the facility or portion of the 
facility that can be made accessible 
shall be made accessible. if providing 
eccessibility in conformance with this 
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section to individuals with certain 
disabilities (e.g., those who use 
wheelchairs) would not be feasible, the 
facility shall be made accessible to 
persons with other types of disabilities 
(e.g., those who use crutches, those who 
have impaired vision or hearing, or 
those who have other impairments). 


§ 36.403 Alterations: Path of travel. 


(a) General. An alteration that affects 
or could affect the usability of or access 
to an area of a facility that contains a 
primary function shall be made so as to 
ensure that, to the maximum extent 
feasible, the path of travel to the altered 
area and the restrooms, telephones, and 
drinking fountains serving the altered 
area, are readily accessible to and 
usable by individuals with disabilities, 
including individuals who use 
wheelchairs, unless the cost and scope 
of such alterations is disproportionate to 
the cost of the overall alteration. 

(b) Primary function.—{1) General. A 
“primary function” is a major activity 
for which the facility is intended. Areas 
that contain a primary function, include 
but are not limited to, the customer 
services lobby of a bank, the dining area 
of a cafeteria, the meeting rooms in a 
conference center, as well as offices and 
other work areas in which the activities 
of the public accommodation or other 
private entity using the facility are 
carried out. 

(2) Exclusion. Mechanical rooms, 
boiler rooms, supply storage rooms, 
employee lounges or locker rooms, 
janitorial closets, entrances, and 
restrooms are not areas containing a 
primary function. 

(c) Usability of or access to an area 
containing a primary function. 
Alterations that affect the usability of or 
access to an area containing a primary 
function include, but are not limited to— 

(1) Remodeling merchandise display 
areas or employee work areas in a 
department store; 

(2) Replacing an inaccessible floor 
surface in the customer service or 
employee work areas of a bank; 

(3) Redesigning the assembly line area 
of a factory; or 

(4) Installing a computer center in an 
accounting firm. 

(d) Path of travel. (1) A “path of 
travel” includes a continuous, 
unobstructed way of pedestrian passage 
by means of which the altered area may 
be approached, entered, and exited, and 
which connects the altered area with an 
exterior approach (including sidewalks, 
streets, and parking areas), an entrance 
to the facility, and other parts of the 
facility. 

(2) An accessible path of travel may 
consist of walks and sidewalks, curb 


ramps and other interior or exterior 
pedestrian ramps; clear floor paths 
through lobbies, corridors, rooms, and 
other improved areas; parking access 
aisles; elevators and lifts; ora 
combination of these elements. 

(3) For the purposes of this part, the 
term “path of travel” also includes the 
restrooms, telephones, and drinking 
fountains serving the altered area. 


OPTION ONE FOR PARAGRAPH (e)(1) 


(e) Disproportionality. (1) Alterations 
made to provide an accessible path of 
travel to the altered area, will be 
presumed to be disproportionate to the 
overall alteration when the cost exceeds 
10% of the cost of the alteration to the 
primary function area. 


OPTION TWO FOR PARAGRAPH 
(e)(1) 

(e)} Disproportionality. (1) Alterations 
made to provide an accessible path of 
travel to the altered area, will be 
presumed to be disproportionate to the 
overall alteration when the cost exceeds 
20% of the cost of the alteration to the 
primary function area. 


OPTION THREE FOR PARAGRAPH 
(e)(4) 

(e) Disproportionality. (1) Alterations 
made to provide an accessible path of 
travel to the altered area, will be 
presumed to be disproportionate to the 
overall alteration when the cost exceeds 
30% of the cost of the alteration to the 
primary function area. 

(2) Costs that may be counted as 
expenditures required to provide an 
accessible path of travel may include: 

(i) Costs associated with providing an 
accessible entrance and an accessible 
route to the altered area, for example, 
the cost of widening doorways or 
installing ramps; 

(ii) Costs associated with making 
restrooms accessible, such as installing 
grab bars, enlarging toilet stalls, 
insulating pipes, or installing accessible 
faucet controls; 

(iii) Costs associated with providing 
accessible telephones, such as 
relocating the telephone to an accessible 
height, installing amplification devices, 
or installing a telecommunications 
display device (TDD); 

(iv) Costs associated with relocating 
an inaccessible drinking fountain. 

(f) Duty to provide accessible features 
in the event of disproportionality. (1) 
When the cost of alterations necessary 
to make the path of travel to the altered 
area fully accessible is disproportionate 
to the cost of the overall alteration, then 
the path of travel shall be made 
accessible to the maximum extent 
feasible. 
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(2) In choosing which accessible. 
elements to provide, priority should be 
given to those elements that will provide 
the greatest access, in the following 
order: 

(i) An accessible entrance; 

(ii) An accessible route to the altered 
area; 

(iii) At least one accessible restroom 
for each sex or a single unisex restroom; 

(iv) Accessible telephones; 

(v) Accessible drinking fountains; and 

(vi) When possible, additional 
accessible elements such as parking, 
storage, and alarms. 

(g) Series of smaller alterations. (1) 
The obligation to provide an accessible 
path of travel may not be evaded by 
performing a series of small alterations 
to the area served by a single path of 
travel if those alterations could have 
been performed as a single undertaking. 

(2)(i) If an area containing a primary 
function has been altered without 
providing an accessible path of travel to 
that area, and subsequent alterations of 
that area, or a different area on the 
same path of travel, are undertaken 
within three years of the original 
alteration, the total cost of alterations to 
the primary function areas on that path 
of travel during the preceding three year 
period shall be considered in 
determining whether the cost of making 
that path of travel accessible is 
disproportionate. 

(ii) For the first three years after 
January 26, 1992, only alterations 
undertaken between the effective date 
and the date ofthe alteration at issue 
shall be considered in determining if the 
cost of providing accessible features is 
disproportionate to the overall cost of 
the alterations. 


§ 36.404 Alterations: Elevator exemption. 


(a) This section does not require the 
installation of an elevator in an altered 
facility that is less than three stories or 
has less than 3,000 square feet per story, 
except with respect to any facility that 
houses a shopping center, a shopping 
mall, the professional office of a health 
care provider, a terminal, depot, or other 
station used for specified public 
transportation, or an airport passenger 
terminal. 

(b) The exemption provided in 
paragraph (a) of this section does not 
obviate or limit in any way the 
obligation to comply with the other 
accessibility requirements established in 
this subpart. For example, alterations to 
floors above or below the accessible 
ground floor must be accessible 
regardless of whether the altered facility 
has an elevator. 


BEST COPY AVAILABL® 
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§ 36.405 Alterations: Historic Preservation. 

(a) In making alterations to facilities 
that are subject to Federal, State, or 
local statutes requiring historic 
preservation of the facility, priority shall 
be given to methods that provide 
physical access to individuals with 
disabilities. 

(b) If it is not possible to provide 
physical access to a historic property 
that is a place of public accommodation 
without substantially impairing the 
historic features of the facility, 
alternative methods of accessibility 
shall be provided pursuant to the 
requirements of subpart C of this part. 


§ 36.406 Standards for new construction 
and alterations. 

(a) New construction and alterations 
subject to this part shall comply with the 
standards for accessible design 
published as Appendix A to this part. 


ADD PARAGRAPH (b) IF OPTION 
TWO FOR PARAGRAPH (a)(2) OF 
§ 36.401 IS ADOPTED. 


(b) A facility subject to this section, 
and for which construction is authorized 
by a valid and appropriate State or local 
building permit obtained before 
[INSERT DATE ON WHICH THE FINAL 
REGULATION IS PUBLISHED IN THE 
FEDERAL REGISTER], and for which 
the construction begins within one year 
of the receipt of the permit and is 
completed under the terms of such 
permit, shall be deemed to satisfy the 
requirements of this section if the 
facility was constructed in compliance 
with the Uniform Federal Accessibility 
Standards (Appendix A to 41 CFR part 
101-19, subpart 101-19.6) in effect at the 
time the building permit was issued. 


§§ 36.407 36.500 [Reserved] 


Subpart E—Enforcement 


§ 36.501 Private sults. 

(a) General. Any person who is being 
subjected to discrimination on the basis 
of disability in violation of the Act or 
this part or who has reasonable grounds 
for believing that such person is about to 
be subjected to discrimination in 
violation of section 303 of the Act or 
subpart D of this part may institute a 
civil action for preventive relief, 
including an application for a permanent 
or temporary injunction, restraining 
order, or other order. Upon timely 
application, the court may, in its 
discretion, permit the Attorney General 
to intervene in the civil action if the 
Attorney General or his or her designee 
certifies that the case is of general 
public importance. Nothing in this 
section shall require a person with a 
disability to engage in a futile gesture if 


the person has actual notice that a 
person or organization covered by title 
Ill of the Act or this part does not intend 
to comply with its provisions. 

(b) Jnjunctive relief. In the case of 
violations of § 36.304, § 36.401, and 
§ 36.402 of this part, injunctive relief 
shall include an order to alter facilities 
to make such facilities readily 
accessible to and usable by individuals 
with disabilities to the extent required 
by the Act or this part. Where 
appropriate, injunctive relief shall also 
include requiring the provision of an 
auxiliary aid or service, modification of 
a policy, or provision of alternative 
methods, to the extent required by the 
Act or this part. 


§ 36.502 Administrative enforcement. 


(a) The Attorney General shall 
investigate alleged violations of the Act 
or this part, and shall undertake periodic 
reviews of compliance of public 
accommodations or other private 
entities covered by this part. 

(b) Any individual who believes that 
he or she or a specific class of persons 
has been subjected to discrimination 
prohibited by the Act or this part may 
request the Department to institute an 
investigation. 


§ 36.503 Suit by the Attorney General. 

The Attorney General or his or her 
designee may commence a civil action 
in any appropriate United States district 
court if the Attorney General or his or 
her designee has reasonable cause to 
believe that— 

(a) Any person or group of persons is 
engaged in a pattern or practice of 
discrimination in violation of the Act or 
this part; or 

(b) Any person or group of persons 
has been discriminated against in 
violation of the Act or this part and the 
discrimination raises an issue of general 
public importance. 


§ 36.504 Relief. 


(a) Authority of court. In a civil action 
under section 36.503, the court— 

(1) May grant any equitable relief that 
such court considers to be appropriate, 
including, to the extent required by the 
Act or this part— 

(i) Granting temporary, preliminary, or 
permanent relief; 

{ii) Providing an auxiliary aid or 
service, modification of policy, practice, 
or procedure, or alternative method; and 

(iii) Making facilities readily 
accessible to and usable by individuals 
with disabilities; 

(2) May award other relief as the court 
considers to be appropriate, including 
monetary damages to persons aggrieved 
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when requested by the Attorney 
General or his or her designee; and 

(3) May, to vindicate the public 
interest, assess a civil penalty against 
the entity in an amount— 

(i) Not exceeding $50,000 for a first 
violation; and 

(ii) Not exceeding $100,CC0 for any 
subsequent violation. 

(b) Single violation. For purposes of 
paragraph (a)(3) of this section,in - 
determining whether a first or 
subsequent violation has occurred, a 
determination in a single action, by . 
judgment or settlement, that the covered 
entity has engaged in more than one 
discriminatory act shall be counted as a 
single violation. 

(c) Punitive damages. For purposes of 
paragraph (a)(2) of this section, the 
terms “monetary damages” and “such 
other relief’ do not include punitive 
damages. 

(d) Judicial consideration. In a civil 
action under § 36.503, the court, when 
considering what amount of civil 
penalty, if any, is appropriate, shall give 
consideration to any good faith effort or 
attempt to comply with this part by the 
entity. In evaluating good faith, the court 
shall consider, among other factors it 
deems relevant, whether the entity could 
have reasonably anticipated the need 
for an appropriate type of auxiliary aid 
needed to accommodate the unique 
needs of a particular individual with a 
disability. 


§ 36.505 Attorneys fees. 

In any action or administrative 
proceeding commenced pursuant to the 
Act or this part, the court or agency, in 
its discretion, may allow the prevailing 
party, other than the United States, a 
reasonable attorney's fee, including 
litigation expenses, and costs, and the 
United States shall be liable for the 
foregoing the same as a private 
individual. 


§ 36.506 Alternative means of dispute - 
resolution. 


Where appropriate and to the extent 
authorized by law, the use of alternative 
means of dispute resolution, including 
settlement negotiations, conciliation, 
facilitation, mediation, factfinding, 
minitrials, and arbitration, is encouraged 
to resolve disputes arising under the Act 
and this part. 


§ 36.507 Effect of unavailability of 
technical assistance. 

A public accommodation or other 
private entity shall not be excused from 
compliance with the requirements of this 
part because of any failure to receive 
technical assistance, including any 
failure in the development or 
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dissemination of any technical © 
assistance manual authorized by the 
Act. 


§ 36.508 Effective date. 

(a) General. Except as otherwise 
provided in this section and in this part, 
this part shall become effective on 
January 26, 1992. 

(b) Civil actions. Except with respect 
to new construction and alterations, no 
civil action shall be brought for a 
violation of this part that occurs— 

(1) Before July 26, 1992, against 
businesses with 25 or fewer employees 
and gross receipts of $1,000,000 or less. 

(2) Before January 26, 1993, against 
businesses with 10 or fewer employees 
and gross receipts of $500,000 or less. 

(c) Transportation services provided 
by private entities not primarily 
engaged in the business of transporting 
people. Newly purchased or leased 
vehicles (other than over-the-road 
buses) required to be accessible by 
§ 36.311 must be readily accessible to 
and usable by individuals with 
disabilities, including individuals who 
use wheelchairs, if the solicitation for 
the vehicle is made on or after August 
26, 1990. 


§§ 36.509-36.600 [Reserved] 
Subpart F—Certification of State Laws 
or Local Building Codes 


§ 36.601 Definitions. 

For purposes of this subpart— 

Assistant Attorney Genera/ means the 
Assistant Attorney General for Civil 
Rights or his or her designee. 

Certification of equivalency means a 
final certification that a code meets or 
exceeds the minimum requirements of 
title III of the Act for accessibility and 
— of facilities covered by that 
title. 

Code means a State law or local 
building code or similar ordinance that 
establishes accessibility requirements. 

Preliminary determination of 
equivalency means a preliminary 
determination that a code appears to 
meet or exceed the minimum 
requirements of title III of the Act for 
accessibility and usability of facilities 
covered by that title. 

Submitting official means the State or 
local official who— 

(1) Has principal responsibility for 
administration of a code; and 

(2) Files a request for certification 
under this subpart. 


§ 36.602 General rule. 

On the application of a State or local 
government, the Assistant Attorney 
General may certify that a code meets or 
exceeds the minimum requirements of 


the Act for the accessibility and 
usability of places of public 
accommodation and commercial 
facilities under this part by issuing a 
certification of equivalency. At any 
enforcement proceeding under title III of 
the Act, such certification shall be 
rebuttable evidence that such State law 
or local ordinance does meet or exceed 
the minimum requirements of title Hl. 


§ 36.603 Filing a request for certification. 

(a) A submitting official may file a 
request for certification of a code under 
this subpart. 

(b) The submitting official shall 
include the following materials and 
information in support of the request: 

(1) The text of the jurisdiction's code; 
any standard, regulation, code, or other 
document incorporated by reference or 
otherwise referenced in the code; the 
law creating and empowering the 
agency; and any formal opinions of the 
State Attorney General or the chief legal 
officer of the jurisdiction that pertain to 
the code; 

(2) Any model code or statute on 
which the pertinent code is based, and 
an explanation of any differences 
between the model and the pertinent 
code; and 

(3) Any additional information that 
the submitting official may wish to be 
considered. 

(c) The submitting official shall file 
the original and one copy of the request 
and of supporting materials with the 
Assistant Attorney General. The 
submitting official shall clearly label the 
request as a “request for certification” 
of a code. A copy of the request and 
supporting materials will be available 
for public examination and copying at 
the offices of the Assistant Attorney 
General in Washington, DC. The 
submitting official shall ensure that 
copies of the request and supporting 
materials are available for public 
examination and copying at the office of 
the State or local agency charged with 
administration and enforcement of the 
code. The submitting official shall 
ensure that adequate public notice of the 
request for certification and of the 
location at which the request and 
materials can be inspected is published 
within the relevant jurisdiction. 

(d) Upon receipt of a request for 
certification, the Assistant Attorney 
General may request further information 
that he or she considers relevant to the 
determinations required to be made 
under this subpart. 


§ 36.604 Preliminary determination. 
After consultation with the 

Architectural and Transportation 

Barriers Compliance Board, the 


| 
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Assistant Attorney General shall make 
a preliminary determination of 
equivalency or a preliminary 
determination to deny certification. 


§ 36.605 Procedure following preliminary 
determination of equivalency. 


(a) If the Assistant Attorney General 
makes a preliminary determination of 
equivalency under § 36.604, he or she 
shall inform the submitting official, in 
writing, of that preliminary 
determination. The Assistant Attorney 
General shall also— 

(1) Publish a notice in the Federal 
Register that advises the public of the 
preliminary determination of 
equivalency with respect to the 
particular code, and invite interested 
persons and organizations, including 
individuals with disabilities, during a 
period of at least 30 days following 
publication of the notice, to file written 
comments relevant to whether a final 
certification of equivalency should be 
issued; 

(2) After considering the information 
received in response to the notice 
described in paragraph (a) of this 
section, and after publishing a separate 
notice in the Federal Register, hold an 
informal hearing in Washington, DC, at 
which interested persons, including 
individuals with disabilities, are 
provided an opportunity to express their 
views with respect to the preliminary 
determination of equivalency; and 

(3) Provide an opportunity for the 
submitting official to submit written or - 
oral information to the Assistant 
Attorney General within 30 days after 
the close of the hearing. 

(b) The Assistant Attorney General, 
after consultation with the Architectural 
and Transportation Barriers Compliance 
Board, and consideration of the 
materials and information submitted 
pursuant to this section and § 36.603, 
shall issue either a certification of 
equivalency or a final determination to 
deny the request for certification. He or 
she shall publish notice of the 
certification of equivalency or denial of 
certification in the Federal Register. 


. § 36.606 Procedure following preliminary 


denial of certification. 


(a) If the Assistant Attorney General 
makes a preliminary determination to 
deny certification of a code under 
§ 36.604, he or she shall notify the 
submitting official of the determination. 
The notification may include 
specification of the manner in which the 
code could be amended in order to 
qualify for certification. 

(b) The Assistant Attorney General 
shall allow the submitting official not 





7494 


less than 15 days to submit data, views, 
and arguments in opposition to the 
vreliminary determination to deny 
certification. If the submitting official 
does not submit materials, the Assistant 
Attorney General shall not be required 
to take any further action. If the 
submitting official submits materials, the 
Assistant Attorney General shall 
evaluate those materials and any other 
relevant information. After evaluation of 
any newly submitted materials, the 
Assistant Attorney General shall make 
either a final denial of certification or a 
preliminary determination of 
equivalency. 


§ 36.607 Effect of certification. 


(a) (1) A certification shall be 
considered a certification of equivalency 
only with respect to those features or 
elements that are both covered by the 
certified code and addressed by the 
standards against which equivalency is 
measured. 

(2) For example, if certain equipment 
is not covered by the code, the 
determination of equivalency cannot be 
used as evidence with respect to the 
question of whether equipment in a 
building built according to the code 
satisfies the Act's requirements with 
respect to equipment. By the same 
token, certification would not be 
relevant to construction of a facility for 
children, if the regulations against which 
equivalency is measured do not address 
children’s facilities. 

(b) A certification of equivalency is 
effective only with respect to the 
particular edition of the code for which 
certification is granted. Any 
amendments or other changes to the 
code after the date of the certified 
edition are not considered part of the 
certification. 

(c) A submitting official may reapply 
for certification of amendments or other 
changes to a code that has ety. 
received certification. 


§§ 36.608-36.999 [Reserved] 


Appendix A to Part 36—Standards for 
Accessible Design 


[Copies of this appendix may be 
obtained from the Office on the 
Americans with Disabilities Act, Civil 
Rights Division, U.S. Department of 
Justice, P.O. Box 66118, Washington, DC 
20035-6118.] 


Dated: February 12, 1991. 
Dick Thornburgh, 
Attorney General. 
[FR Doc. 91-3755 Filed 2-21-91; 8:45 am] 
BILLING CODE 4410-01-M 


DEPARTMENT OF JUSTICE 


28 CFR Part 36 
[Docket No. 003] 
Nondiscrimination on the Basis of 


Disability by Public Accommodations 
and in Commercial Facilities; Hearings 


AGENCY: Department of Justice. 


ACTION: Proposed rule; nctice of 
hearings. 


sSumMMARY: The Department of Justice is 


publishing elsewhere in this issue of the 

Federal Register a proposed regulation 

to implement title III of the Americans 

with Disabilities Act. In order to ensure 

a fair and open rulemaking process, the 

Department is scheduling four public 

hearings at which those affected by the 

rulemaking will have an opportunity to 
express their views directly to 

Department officials. 

DATES: : 

1. Dallas, Texas, March 4-5, 1991, 9 a.m. 
to 5 p.m. 

2. Washington, DC, March 13, 1991, 4 
p.m. to 8 p.m. March 14-15, 1991, 9 
a.m. to 5 p.m. 

3. San Francisco, California, March 18, 


1991, 12 noon to 8 p.m. March 19, 1991, 


9 a.m. to 5 p.m. 

4. Chicago, Illinois, March 27-28, 1991, 9 
a.m. to 5 p.m. 

ADDRESSES: 

1, Hyatt Regency Hotel, 300 Reunion 
Boulevard, Dallas, Texas 75207, (214) 
651-1234. 

2. J.W. Marriott Hotel, 1331 
Pennsylvania Avenue NW., 


Washington, DC 20004, (202) 393-2000. 


3. Hotel Nikko, 222 Mason Street, San 
Francisco, California 94102, (415) 394~ 
1111. 

4. Palmer House Hotel, 17 East Monroe 
Street, Chicago, Illinois 60603, (312) 
728-7500. 

FOR FURTHER INFORMATION CONTACT: 

Allen Payne, through the Civil Rights 

Division’s ADA Information Line at 

(202) 514-0301 (Voice); (202) 514-0381 

(TDD); or (202) 514-0383 (TDD) between 

11 a.m. and 5 p.m. EST, Mondays 

through Fridays. (These are not toll free 

numbers.) 

SUPPLEMENTARY INFORMATION: The 

Department of Justice has scheduled 

hearings on the proposed rule 

implementing title III of the Americans 
with Disabilities Act (ADA), published 
elsewhere in this issue of the Federal 

Register. Title III prohibits 

discrimination on the basis of disability 

by private entities in places of public 
accommodation, requires that all new 
places of public accommodation and 
commercial facilities be designed and 
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constructed so as to be readily 
accessible to and usable by persons 
with disabilities, and requires that 
examinations or courses related to 
licensing or certification for professional 
and trade purposes be accessible to 
persons with disabilities. 

The Department also plans to issue, 
within the next several weeks, a 
proposed rule to implement subtitle A of 
title II of the ADA. Subtitle A prohibits 
discrimination on the basis of disability 
by public entities, other than in 
transportation activities covered by 
subtitle B of title I. At the scheduled 
hearings, the Department also will 
accept comments on the content of the 
title II rule, and on the text of the 
proposed rule after its publication. 

Organizations and individuals who 
wish to present oral comments are 
encouraged to register in advance by 
calling the ADA Information Line. 
Organizations are encouraged to 
designate individuals to speak on behalf 
of the organizations. The Department 
will attempt to provide an approximate 
time at which it will receive comments 
from those who register in advance. 
Those registering in this way also 
should report, one-half hour in advance 
of their scheduled time, to the 
registration desk at the hearing, in order 
to confirm the time and order of their 
presentation. 

Blocks of time at each hearing also 
will be reserved for those who do not 
register in advance. Individuals who 
have not registered in advance to 
present comments may register on-site 
at the registration desk, which will open 
one hour before commencement of each 
hearing and which will operate 
throughout the hearing. These 
individuals will be assigned a time to 
make their presentations depending 
upon the availability of open time slots. 

Oral comments will be limited to five 
minutes per individual. Written 
comments, which may expand on the 
oral comments, are encouraged and will 
be included in the rulemaking docket. 

If the Department determines that 
there is not adequate time to hear from 
all those wishing to present comments, 
the Department will select among those 
wishing to testify, in order to ensure that 
a range of viewpoints and interests is 
represented. 

The Department attempted to locate 
hearing sites with accessible common 
areas and meeting facilities that also 
were near accessible transportation 
and/or parking facilities. In some 
instances, because of constraints 
imposed by time and availability of 
facilities, the Department was required 
to choose facilities that may meet 
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existing State or local standards but do 

‘not meet the Federal standards for new 
construction. Information about the 
accessibility features of each hearing 
site is available by calling the ADA 
Information Line. This information also 
will be provided at the information desk 
at each hearing. 


Interpreters for persons with hearing | 


impairments (both oral interpreters and 
sign language interpreters) will be 
provided at all hearings. American Sign 
Language interpreters also will be 
provided at the Washington, DC, 
hearing. Assistive listening devices for 


persons with hearing impairments will 
be available. With adequate notice, the 
Department will attempt to provide 
accommodations for participation in the 
hearings by those with other needs. 
Individuals are invited to contact the 
ADA Information Line for this purpose. 
Copies of the proposed regulations are 
available in the following alternate 
formats: large print, Braille, electronic 
file on computer disk, and audio-tape. 
Copies may be obtained by calling the 
ADA Information Line. The notices of 
proposed rulemaking are also available 
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on electronic bulletin board at (202) 514- 
6193. These are not toll-free numbers. 
Written comments on the title III 
regulation may be sent to John L. 
Wodatch, Office on the Americans with 
Disabilities Act, Civil Rights Division, 
U.S. Department of Justice, Rulemaking 
Docket 003, P.O. Box 75087, Washington, 
DC 20013. Written comments should be 
received by April 23, 1991. 
Dated: February 12, 1991. 
John R. Dunne, 
Assistant Attorney General for Civil Rights. 
[FR Doc. 91-3800 Filed 2-21-91; 8:45 am] 
BILLING CODE 4410-01-M 
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Land Records for White Earth Indian- 
Owned Lands in Minnesota; Notice 
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DEPARTMENT OF THE INTERIOR 
Bureau of indian Affairs 


Land Records for White Earth Indian- 
Owned Lands in the State of 
Minnesota 

February 13, 1991. 
ACTION: Notice; transfer of custody. 


SUMMARY: This notice is published in 


accordance with 25 CFR 150 and in 
exercise of authority delegated by the 
Secretary of the Interior to the Assistant 


Secretary—Indian Affairs under 209 DM 
8.1. As of April 1, 1991, the official 
custody of all White Earth land records 
and title documents pertaining to 
Indian-owned trust or restricted lands 
under the jurisdiction of the Minneapolis 
Area Office, Minneapolis, Minnesota, 
and the Minnesota Agency, Cass Lake, 
Minnesota, within the boundaries of the 
White Earth Reservation is. transferred 
from the Central Office, Washington, 
DC, to the Aberdeen Land Titles and 
Records Office, Bureau of Indian Affairs, 
115 4th Avenue SE., Aberdeen, South 
Dakota 57401. The Aberdeen Land Titles 
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and Records Office is thereafter the 
official office of record for the recording 
and maintenance of these records. . 
EFFECTIVE DATE: April 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Quentin M. Jones, Land Records Officer, 
Division of Real Estate Services, Bureau 
of Indian Affairs, 1849 C Street NW., 
Washington, DC 20240. 


Stanley M. Speaks, 

Acting Assistant Secretary—Indian Affairs. 
[FR Doc. 91-4213 Filed 2-21-91; 8:45 am] 
BILLING CODE 4310-02-M 
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Housing and Urban 
Development 

Office of the Secretary 


24 CFR Part 200, et al. 

Procedures for Obtaining Wage and 
Claim Information From State Wage 
information Collection Agencies; Final 
Rule 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Secretary 


24 CFR Parts 200, 215, 221, 235, 236, 
247, 290, 760, 813, 880, 881, 882, 883, 
884, 685, 886, 887, 900, 904, 905, 913, 
and 960 

[Docket No. R-91-1445; FR-2588-F-02] 


RIN 2501-AA80 
Procedures for Obtaining Wage and 


Claim information From State Wage 
Infermation Collection Agencies 


AGENCY: Office of the Secretary, HUD. 
ACTION: Final rule. 


suMMARY: This rule governs the 


collection and use of wage and claim 
information and the collection of 
employee income information about 
applicants and participants in HUD's 
subsidized FHA insurance and assisted 
housing programs. The rule requires 
these applicants and participants to sign 
and submit consent forms when they 
apply for participation in a program 
subject to this rule, or when their 
continuing eligibility to participate in a 
program is determined. These consent 
forms may be used by (1) HUD, the 
Public Housing Agency (PHA), or the 
owner responsible for determining 
eligibility for or level of assistance to 
verify employee income information 
with previous or current employers, and 
(2) HUD or the PHA to request wage and 
claim information from the State agency 
responsible for the administration of the 
State unemployment law (State Wage 
Information Collection Agency 
[SWICA)). Failure of any applicant or 
participant to sign the required consent 
form constitutes grounds for denying 
assistance, or continuing participation, 
under the program involved. The rule 
will help decrease the incidence of 
fraud, waste, and abuse in these 
programs. Covered programs include the 
subsidized FHA insurance programs 
under 24 CFR chapter Il, subchapter B; 
and the section 8 and Public and Indian 
Housing programs under 24 CFR 
chapters VIIi and IX. 

Protections are provided for 
applicants and participants in HUD 
programs from improper use of wage 
and claim information obtained from a 
SWICA by HUD or a PHA by restricting 
the use of the information to official 
purposes. The rule also prohibits 
termination, denial, suspension, or 
reduction of assistance unless the 
information is independently verified 
and the applicant or participant has an 
opportunity to contest adverse findings. 
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This rule also provides criminal and 
civil penalties in certain circumstances. 


EFFECTIVE DATE: March 25, 1991. 


FOR FURTHER INFORMATION CONTACT: 
For the Section 8, Rent Supplement, 
Section 221(d)(3), and Section 236 
Programs (and activity under 24 CFR 
part 290) administered by the Assistant 
Secretary for Housing: James Tahash, 
Director of Planning and Procedures, 
Office of Multifamily Housing 
Management, room 6182, 451 7th St., 
SW., Washington, DC 20410, telephone 
number (202) 708-3944. 

For the Section 8 Programs 
(Certificates, Housing Vouchers, 
Moderate Rehabilitation) administered 
by Public Housing Agencies: Margaret 
Milner, Deputy Director, Office of 
Elderly and Assisted Housing, room 
6130, 451 7th St., SW., Washington, DC 
20410, telephone number (202) 708-0720. 

For the 202 Elderly and Handicapped 
program administered by the Assistant 
Secretary for Housing: Robert Wilden, 
Director, Assisted Elderly and 
Handicapped Division, room 6116, 451 
7th St., SW., Washington, DC 20410, 
telephone number (202) 708-2730. 

For the Public Housing program 
administered by the Assistant Secretary 
for Public and Indian Housing: Edward 
C. Whipple, Director, Occupancy 
Division, Office of Management 
Operations, Office of Public Housing, 
room 4206, 451 7th., SW., Washington, 
DC 20410, telephone number (202) 708- 
0744. 

For the Indian Housing program 
administered by the Assistant Secretary 
for Public and Indian Housing: Dom 
Nessi, Director, Office of Indian 
Housing, room 4232, 451 7th St., SW., 
Washington, DC 20410, telephone 
number (202) 708-1015. 

For the section 235 program 
administered by the Assistant Secretary 
for Housing: Joseph Bates, Director, : 
Single Family Servicing, room 9178, 451 
7th St., SW., Washington, DC 20410, 
telephone number (202) 708-1672. 

For questions concerning computer 
matching: Dennis Raschka, Director, 
Program Integrity Division, Office of 
Inspector General, room 8254, 451 7th 
St., SW., Washington, DC 20410, 
telephone (202) 708-0006. (None of these 
telephone numbers is toll-free). 

With regard to information on this 
rule for the hearing impaired, the 
telephone numbers listed in this section 
may be reached via 
Telecommunications Devices for the 
Deaf (TDD machines) by dialing the 
Federal Information Relay Service on 1- 
800-877-TDDY or 1-800-877-8339 or 
202-708-9300. 


SUPPLEMENTARY INFORMATION: The 
information collection requirements 
contained in this rule were approved by 
OMB under the Paperwork Reduction 
Act of 1980. Public reporting burden for 
the collection of information 
requirements contained in this rule is 
estimated to include the time for 
reading, signing, and submitting of 
consent forms, and performing the 
computer matches with SWICAs. The 
information associated with the — 
computer matching aspects of the rule 
were approved under OMB number 
2508-0008. The consent forms are 
covered under OMB numbers 2502-0082, 
2502-0204, 2577-0083, and 2502-0109. 
Information on the estimated public 
reporting burden is provided later in this 
preamble under the subheading, 
“Findings and Certifications.” Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Department of Housing and Urban 
Development, Rules Docket Clerk, 451 
7th St., SW., room 10276, Washington, 
DC 20420; and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503. 


Background 


On November 3, 1989, the Department 
published a proposed rule (54 FR 46505) 
to implement section 904 of the Stewart 
B. McKinney Homeless Assistance 
Amendments Act of 1988 (Pub. L. 100- 
628, approved November 7, 1988) 
(“McKinney Amendments”) for a 
number of HUD programs. 

Section 904(a), Definitions, of the 
McKinney Amendments provides that 
HUD may define the terms “applicant” 
and “participant” by regulation. It 
specifies, however, that the terms shall 
include members of an applicant's or 
participant's household, but not include 
persons acting purely in their official 
capacity, such as State or local 
government officials or officers of 
lending institutions. 

Section 904(b), Applicant and 


- Participant Consent, of the McKinney 


Amendments permits HUD to require 
applicants and participants (and 
members of their families), in any HUD 
program involving initial and periodic 
review of an applicant's or participant's 
income, to sign a consent form 
authorizing (1) HUD, the PHA, or the 
owner to verify employee income 
information from current or previous 
employers; and (2) HUD or the PHA to 
request a SWICA to release wage and 
claim information. This subsection 
specifies that the consent may not be 
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used to request taxpayer information 
protected by section 6103 of the Internal 
Revenue Code of 1986. Signing the 
consent form is made an explicit 
condition of initial or continuing 
eligibility for participation in the 
covered programs. This requirement is 
designed to ensure correct 
determinations of eligibility for, and 
level of, assistance are made under 
these programs. 

Section 904(c)(1), Amendments to 
Social Security Act, of the McKinney 
Amendments adds a new section 303(i) 
to the Social Security Act, which 
requires SWICAs to disclose wage and 
claim information to HUD and PHAs 
with respect to individuals who are 
applying for or participating in any 
covered HUD assisted housing program, 
and who have signed an appropriate 
consent form. Regulations prescribed by 
the Secretary of Labor will govern how 
often and in what form this information 
may be disclosed. The Department of 
Labor is required, after notice and 
hearing, to terminate further payments 
under the Social Security Act to a State 
where a SWICA has failed to 
substantially comply with a request for 
information. The new subsection 303(i) 
will expire on October 1, 1994, unless 
extended. 

Section 904(c)(2), Applicant and 
Participant Protections, of the McKinney 
Amendments protects applicants and 
participants from the improper use by 
HUD or a PHA of information obtained 
under section 303(i) of the Social 
Security Act, by restricting the use of the 
information to (1) Verifying an 
applicant's or participant's eligibility for 
or level of assistance, or (2) informing 
the owner that the applicant's or 
participant's eligibility or level of 
assistance is uncertain and needs to be 
verified. This section prohibits the 
termination, denial, suspension, or 
reduction of assistance without 
independent verification of the wage 
and claim information. The applicant or 
participant must also be notified of 
adverse findings and be given an 
opportunity to contest them. 

Section 904(c)(3), Penalty, of the 
McKinney Amendments provides that 
any person who knowingly and willfully 
requests, or obtains under false 
pretenses any wage and claim 
information concerning an applicant or 
participant from a SWICA under this 
authority, or who knowingly and 
willfully discloses information in any 
manner to any individual not entitled 
under law to receive it, shall be guilty of 
a misdemeanor and fined not more than 
$5,000. This penalty applies to officers or 
employees of HUD, to officers or 


employees of PHAs, and to any owner 
(or employee of an owner) responsible 
for determining eligibility for or level of 
assistance. This subsection also gives 
applicants and participants a right of 
action for damages and other relief 
against an officer or employee of any 
public housing agency or owner (or 
employee of an owner) if the applicant 
or participant is affected by (1) A 
negligent or knowing disclosure of 
information referred to in section 904 of 
the McKinney Amendments, or section 
303(i) of the Social Security Act, about 
the person by the officer or employee of 
the PHA or the owner (or employee of 
an owner) which is not authorized by 
section 904, section 303(i), or by any 
implementing regulation, or (2) any other 
negligent or knowing action that is 
inconsistent with section 904, section 
303(i), or any implementing regulation. 

Section 904(d), Effective Date, of the 
McKinney Amendments provides for 
this section to take effect no earlier than 
September 30, 1989, with one exception. 
This exception gives a State or an 
agency of a State, with the approval of 
the Secretary of Labor, the option of 
implementing the provisions governing 
the collection of wage and claim 
information on any date which is after 
February 5, 1989 (90 calendar days after 
November 7, 1988, the date of enactment 
of the McKinney Amendments), but 
before September 30, 1989. In the case of 
any State legislature which has not been 
in session for at least 30 calendar days 
(consecutive or not) between November 
7, 1988 and September 30, 1989, the 
provisions governing the collection of 
wage and claim information shall take 
effect 30 calendar days after the first 
day on which the legislature is in 
session on or after September 30, 1989. 

The proposed rule provided for the 
implementation of the requirements of 
section 904 of the McKinney 
Amendments, through two independent, 
but parallel, provisions: 

1. 24 CFR part 200, subpart V: This 
subpart covered the Rent Supplement 
program; the section 221(d)(3) and 236 
programs; and activity under 24 CFR 
part 290, Management and Preservation 
of HUD Multifamily Projects. 

2. 24 CFR part 760: This part covered 
the public housing and section 8 housing 
assistance programs administered by 
HUD under 24 CFR chapters VIII and IX. 

The remainder of the rule contained 
conforming changes that were designed 
to incorporate the proposed consent 
form requirements into the existing 
regulatory provisions to which the rule 
would apply. 

The proposed rule contained the 
following principal features. All 
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applicants and participants (and 
members of their families over the age 
of 18) in programs subject to the rule 
were to be required to sign and submit 
consent forms authorizing (1) HUD, the 
PHA, or the owner to verify employee 
income information from current or 
previous employers; and (2) HUD or the 
PHA to request a SWICA to release 
wage and claim information. Signing the 
consent form was made an explicit 
condition of initial or continuing 
eligibility for participation in the 
covered programs. 

The proposed rule also protected 
applicants and participants from the 
improper use, by HUD or a PHA, of 
information obtained from a SWICA, by 
restricting the use of the information to 
(1) Verifying an applicant's or 
participant's eligibility for or level of 
assistance, or (2) informing the owner 
that the applicant’s or participant's 
eligibility is uncertain and needs to be 
verified. The proposed rule prohibited 
the termination, denial, suspension, or 
reduction of assistance without 
independent verification of the wage 
and claim information. The applicant or 
participant was required to be notified 
of adverse findings and given an 
opportunity to contest them. 

The proposed rule also provided that 
any person who knowingly and willfully 
requests, or obtains under false 
pretenses, any wage and claim 
information concerning an applicant or 
participant from a SWICA under the 
rule, or who knowingly and willfully 
discloses any such information in any 
manner to any individual not entitled 
under law to receive it, shall be guilty of 
a misdemeanor and fined not more than 
$5,000. This penalty applied to officers 
or employees of HUD, to officers or 
employees of PHAs, and to any owner 
(or employee of an owner) responsible 
for determining eligibility for or level of 
assistance. Applicants and participants 
were also provided a right of action for 
damages and other relief against an 
officer or employee of any public 
housing agency or owner (or employee 
of an owner) if the applicant or 
participant is affected by (1) A negligent 
or knowing disclosure of information 
referred to in section 904 of the 
McKinney Amendments, or in section 
303(i) of the Social Security Act, about 
the person by the officer or employee of 
the PHA or the owner (or employee of 
an owner) which is not authorized by 
section 904, section 303(i), or any 
implementing regulation or (2) any other 
negligent or knowing action that is 
inconsistent with section 904, section 
303(i), or any implementing regulation. 





Discussion of Public Comments and 
Changes Made in the Final Rule 


The Department received 6 comments 
on the proposed rule. The commenters 
included four housing authorities, the 
Greater Boston Legal Services Housing 
Unit, and the Massachusetts Law 
Reform Institute. 

Two of the commenters expressed 
support for the proposed rule. Four of 
the commenters expressed various 
concerns about the administrative 
burden of the regulation, inefficiency of 
computer matching for income 
verification purposes, and the need for 
the rule to contain procedures for 
contesting adverse eligibility findings 
derived from information obtained 
through computer matching. A number 
of the commenters proposed changes for 
inclusion in the final rule. The following 
is a discussion of the comments. 


Administrative Burden 


Several commenters e 
concern that the requirement that all 
participants 18 years and older in 
covered HUD programs be required to 
sign and submit consent forms annually 
(e.g. at the next interim or regularly 
scheduled income reexamination) is too 
administratively burdensome. One 
commenter urged that the rule be 
modified to require tenants to submit 
consent forms only when a PHA has a 
reasonable basis to suspect fraudulent 
activity. Another commenter noted that 
it is currently using a release, consent, 
and Privacy Act statement which is 
signed by every applicant and 
participant family member 18 years of 
age or older, and that unless there is a 
change in the form of that statement, 
family members are not required to sign 
a statement again. This commenter 
stated that it has never encountered 
objections to this practice from 
applicants, participants, information 
sources, or HUD, and recommends that 
the rule leave the question of how 
frequently consent forms are to be 
executed to the local PHA’s discretion, 
as an operating procedure issue. This 
commenter also advised that the rule’s 
requirement will produce a plethora of 
documents to be maintained by the 
PHA. 

The Department agrees that the 
proposed rule’s provisions requiring 
members of a participant family in 
covered HUD programs to sign and 
submit consent forms annually may not 
be necessary to assure access to 
information. The final rule has been 
revised accordingly. Under the revised 
rule, members of applicant families will 
be required to sign consent forms at the 
time their eligibility under a covered 


program is being determined. Members 
of participant families in a covered 
program whose participation was 
initiated before the effective date of this 
rule will be required to sign and submit 
consent forms at the next interim or 
regularly scheduled income 
reexamination. The final rule also 
authorizes HUD or the PHA to require 
the signing and submission of 
subsequent consent forms by 
participants who have already signed 
and submitted initial consent forms, at 
any time that HUD or the PHA 
determines a new consent form is 
necessary. Examples of where the 
signing and submitting of a subsequent 
consent would be required is where a 
consent form has been lost or destroyed, 
or where HUD or the PHA has 
determined that the original consent is 
too ald for use in obtaining information. 


Effectiveness and Cost-Benefit 


Several commenters questioned 
whether the proposed verification 
procedures can ever be cost effective 
through computer matching. One 
commenter noted that employers in its 
State report wage and claim information 
on a quarterly basis, and that by the 
time the SWICA puts the information in 
its data base, the information is already 
3 to 6 months old. Moreover, since many 
applicants and participants work 
temporary jobs, much of the match 
information will not be current. This 
commenter recommended that the 
computer matching aspect of the 
regulation be eliminated, and that PHAs 
and owners be authorized to cross- 
check wage and claim information on a 
case-by-case basis. 

Another commenter felt that it would 
have to make significant revisions to the 
housing agency's computer programs, 
since its reviews of tenant income are 
conducted on a quarterly basis for 
administrative purposes, whereas the 
SWICA data in its State is based on a 
calendar year. This commenter believed 
that the time and cost of the necessary 
computer revisions will be substantial 
and will require a significant period to 
implement. A third commenter 
questioned the utility of a PHA's using 
HUD to perform a computer match 
because of a lack of efficiency and the 
amount of time that would be involved 
in obtaining the information. 

The Department disagrees that 
computer matching will be inefficient 
and too costly, and believes the use of 
computer matching to obtain wage and 
claim information from SWICAs will 
contribute significantly to the 
Department's ability to combat fraud 
and abuse in its programs. In 1982, the 
Office of the Inspector General (OIG) 
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conservatively estimated that $200 
million is paid out annually to tenants 
who falsify their eligibility in order to 
gain a larger assistance payment. It is 
conservatively estimated that at least 12 
percent of HUD-assisted households are 
able either to gain eligibility or to 
receive more assistance than allowed by 
law by underreporting their income or 
otherwise falsifying their eligibility. In 
some locations, the percentage may be 
much higher. In the most recent 
computer matching efforts by OIG, $14.4 
million was underreported to one PHA 
since 1983, resulting in the tenants’ _ 
share of rent being underpaid by over 
$2.9 million. As computer matching 
becomes more fully implemented, HUD 
expects similar instances of 
underpayment to be uncovered, and for 
the Department to be able to prevent 
similar losses. Moreover, the Privacy 
Act, as amended by the Computer - 
Matching and Privacy Protection Act of 
1988, requires that HUD justify its © 
computer matches by doing a cost 
benefit analysis of all computer matches 
it intends to perform. 


Procedures for Termination, Denial, 
Suspension, or Reduction of Asssistance 
Based on Information Obtained From a 
SWICA 


Sections 760.30 and 200.1230 of the 
proposed rule provide procedures for 
termination, denial, suspension, or 
reduction of assistance based on 
information obtained from a SWICA. 
These procedures, in general, would 
permit the denial, termination, 
suspension or reduction of assistance 
based on wage and claim information 
obtained from a SWICA only after 
independent verification of the wage 
and claim information. The rule also will 
require that applicants and participants 
be notified, in writing, of any adverse 
findings made under this rule, and that 
applicants and participants be given an 
opportunity to contest the findings in the 
same manner as applies to other 
information and findings relating to 
eligibility factors under the applicable 
housing assistance program. 

One commenter contended that the 
requirement to independently verify 
wage and claim information is 
burdensome and that PHAs should not 
be required to contact either employers 
or applicants or participants before 
commencing termination proceedings or 
seeking restitution, since employers are 
required by law to furnish employee 
data to SWICAs and such data is 
generally reliable and should be 
sufficient to establish a prima facie case 
for termination or restitution. This © 
commenter also noted that applicants 
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and participants in public housing would 
have the opportunity to contest the 
validity of the data at an administrative 
hearing. 

On the other hand, several 
commenters asserted that with computer 
matching, despite independent 
verification, there remains a high 
incidence of error in the information 
produced. These commenters 
recommended that this section be 
revised to provide specific procedures 
for contesting findings, in order to avoid 
error and termination of assistance in 
circumstances where it is not warranted. 
One commenter noted that the proposed 
regulation simply refers to existing 
procedures for challenging eligibility 
determinations in each separate HUD 
program covered by the regulation, and 
that the rule also fails to follow the 
Privacy Act requirement that no adverse 
action can be taken until the expiration 
of the written notice period required by 
a program or thirty days (see 5 U.S.C. 
552a(p)(3)), whichever is later. This 
commenter advised that, in the case of 
some program (e.g., the public housing 
grievance procedures), the existing 
mechanisms may be an adequate and 
fair forum in which to sort out what are 
essentially factual issues. However, in 
other programs—particularly the 
subsidized housing programs—the 
participant is only entitled to a review 
by the same owner that made the 
adverse determination. The commenter 
counseled that any errors could be 
identified through the intervention of an 
independent intermediary, such as a 
public housing grievance panel. 

Section 904(c)(2)(B) of the McKinney 
Amendments prohibits the termination, 
denial, suspension, or reduction of 
assistance of an applicant or participant 
until appropriate steps have been taken 
independently to verify the wage and 
claim information obtained from a 
SWICA. The proposed rule provided 
requirements for independent 
verification as required by the statute. - 
The final rule has been revised to clarify 
what steps are necessary for 
independent verification. The final rule 
is otherwise unchanged, recognizing that 
independent verification ensures the 
accuracy of the wage and claim 
information obtained from the SWICA 
so as to prevent improper denial, 
termination, reduction, or suspension of 
assistance. 

Section 904(c)(2)(C) of the McKinney 
Amendments also requires that 
applicants and participants be informed 
of any findings made on the basis of the 
verified information and that they be 
given an opportunity to contest these 
findings, in the same manner as applies 


to other information and findings 
relating to eligibility factors under the 
covered program. The proposed rule 
reflects these statutory requirements. 
Since the procedures covered by this 
rule are intended primarily to augment 
current income verification procedures 
and are in no way intended to supplant 
those procedures, HUD disagrees that 
new and additional administrative 
procedures are necessary for contesting 
adverse findings related to wage and 
claim information obtained from a 
SWICA. 

The Department agrees that the rule 
should reflect the Privacy Act 
requirement that, where HUD, as a 
Federal agency, conducts a computer 
match with a SWICA, no adverse action 
can be taken until the expiration of the 
written notice period required by the 
applicable program or thirty days, 
whichever is later. Where a PHA 
conducts the computer match, no 
adverse action can be taken until the 
expiration of the written notice period 
required by the applicable program. The 
final rule has been revised accordingly. 


SWICA as Primary Source for Income 
Verification 


One commenter asked what source 
HUD and the PHA would utilize for 
verifying incomes of applicants and 
participants between quarters, since 
SWICAs will become the primary 
source for verifying incomes of 
applicants and participants in HUD 
programs. This commenter noted that 
some employment information may not 
be available to SWICAs before the 
beginning or end of a quarter. This 
commenter also felt that the rule was 
not clear on whether or not it is 
mandatory for HUD and the PHA to 
utilize the SWICA's service for income 
verification of applicants for and 
participants in HUD programs. Another 
commenter advised that the time 
element and cost must be considered, if 
HUD determines that PHAs must 
perform computer matches irrespective 
of whether a reasonable basis exists for 
doing so. 

The rule does not intend that SWICAs 
be the primary source for verifying the 
income of applicants for and 
participants in the covered HUD 
programs. The procedures covered by 
this rule are intended to augment current 
verification procedures used to verify 
the incomes of applicants and 
participants. Also, under the rule, 
neither HUD nor PHAs are required to 
obtain, through computer matches or 
otherwise, wage and claim information 
from SWICAs. If HUD were to require 
PHAs to perform computer matches with 
SWICAs in the future, the Department 


would, of course, take into account the 
PHAs’ time and expense in performing 
computer matches. HUD may, however, 
require PHAs to provide the Department 
with the tenant information necessary 
for HUD to perform a computer match. 
The Department has revised the sections 
of the final rule which discuss the 
purpose of the rule, to clarify these 
points. 

Moreover, implementation of the rule 
is intended to proceed as discussed in 
the preamble to the proposed rule. To 
review that discussion, a PHA could 
enter into a computer matching 
agreement to obtain wage and claim 
information with a SWICA separately 
from HUD, or could request that HUD 
perform the match. No PHA would be 
required to perform a computer match 
itself. The HUD Office of Inspector 
General would be responsible for 
coordinating initial implementation of 
computer matches under the regulation. 
However, in the future, other HUD 
offices may conduct computer matches 
under the regulation. 

HUD intends to encourage groups of 
PHAs, or individual PHAs who have the 
capacity to perform computer matches. 
to enter into computer matching 
agreements with SWICAs. Computer 
matches subject to these agreements 
could take several forms. For example, 
some States are willing to allow PHAs 
on-line access to their SWICA's wage 
and claim databases. Subject to any 


. regulations issued by the Department of 


Labor, these PHAs could perform front- 
end verification by checking the income 
of an applicant before he or she 
becomes a tenant by matching the 
applicant's social security number with 
the SWICA's wage and claim database 
These PHAs could also verify a 
participant’s wage and claim 
information in this manner. 

PHAs without on-line access, but with 
computer matching capability, would 
also be encouraged to enter into 
computer matching agreements with 
SWICAs. HUD would be available to 
provide technical assistance. PHAs 
without the capability to handle 
computer matching could request that 
HUD perform the computer match for 
them. HUD would be responsible for 
determining how and when these 
matches would be performed. In these 
cases, PHAs would be expected to 
provide HUD with a computer tape or 
diskette containing all relevant 
applicant and participant data, including 
social security numbers. PHAs would 
also have to certify to HUD that 
applicants and participants subject to a 
match have signed appropriate consent 
forms and have been provided with 
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from the SWICA with the applicant and 
participant data received from the PHA. 
PHAs that currently receive wage and 
claim information from SWICAs in less 
formal ways, such as by individual 


practices. However, all collection and 
use of wage and claim information by 
PHAs from SWICAs would be subject to 
having individual consent by applicants 
and participants, to the Department of 
Labor regulations, and to the restrictions 
and penalties set out in this rule. 

In the case of private owner projects 
where there is no PHA operating as a 
section 8 contract administrator and for 
the Section 235 program, HUD would be 
responsible for establishing and 
conducting computer matching 
agreements with SWICAs. 


Federal Preemption 


Sections 200.1201(c} and 760.1(c) 
provide for the preemption of any State 
law. including restrictions and penalties, 
which governs the collection and use of 
wage and claim information, to the 
extent the State law is inconsistent with 
this rule. (See the of the 
proposed rule at 54 FR 46513 (Nov. 3, 
1989} for a discussion of Federal 
preemption for purposes of this rule.} 

One commenter recommended that, to 
resolve disputes over the question of 
whether a particular State law 
requirement is or is not preempted by 
the proposed regulation, HUD should 
establish an administrative mechanism 
so that PHAs, owners, participants and 
applicants can obtain a determination 
from the Office of General Counsel, or 
from Regional Counsel where 
appropriate, concerning whether the 
specific State law provisions at issue 
pose an impermissible conflict with the 
regulations or the statute. 

The Department believes no special 
administrative mechanism is needed to 
determine whether a particular State 
requirement is or is not preempted by 
the regulation. In a case where HUD is 
performing a computer match for a PHA 
or an owner, HUD will examine any 
issues that arise with regard to aaker 
a particular State law requirement is 
preempted by this rule. Where a PHA is 
performing the computer match with a 
SWICA, it is expected that the PHA will 
examine any such issues. The PHA may, 
of course, canal with HUD. 


that an exception be made to the 
requirement that all applicants and 
participants sign and submit consent 
forms for special cases in which a 
consent form cannot be obtained, or 
where there must be a delay in getting a 
form signed. Such occasions can occur 
when a family member is away, 
hospitalized, or not competent to sign. 
One commenter suggested that the rule 
provide that if there is good cause for 
failing to submit a consent form by any 
member of an assisted family, the 
family’s eligibility will be determined in 
any event, and the household will have 
to make a good faith effort to produce 
the consent form as soon as feasible. 
Another commenter noted that HUD’s 
recent regulation on disclosure and 
verification of social security numbers 
(54 FR 39680; Sept. 27, 1989) recognized 
that similar burdens may arise in the 
context of obtaining documentation 
verifying social security numbers, and 
provided for a 60-day period for the 
family to provide documentation. This 
commenter recommended that a similar 
time period be provided to all applicants 
and participants so that they can secure 
the necessary consent. 

The Department does not agree that a 
special exception should be made to the 
consent form requirement where 
consent forms cannot be obtained, or 
where there must be a delay in getting a 
form signed. There are no such 
exceptions to the requirement to sign 
and submit consent forms for 
verification of income and other 
information under current regulations, 
and none has been needed. Moreover, 
the 60-day period under the social 


security regulation is to allow applicants 


and participants sufficient time to get 
proof of their SSNs. Under the rule, 
applicants and participants merely have 
to sign and submit consent forms which 
are provided by the PHA or owner; there 
are no other procedures or actions 
which require additional time. 

One commenter noted that proposed 
$§ 200.1210(b)(4)(i) and 760.10(b)(4)(i) 
would require that whenever there has 
been a change in family composition, 
any new member of the family must sign 
and submit a consent form at the next 
interim or regularly scheduled 
reexamination. This commenter 
recommended that these sections be 
amended to make clear that they should 
only be applied to persons 18 or older. 
The commenter also suggested that 
HUD may want to consider whether it is 
cost-effective, in terms of administrative 
expense and time, to require the signing 
and submission of consent forms in 


elderly and handicapped housing where 
most households are not employed. 

The Department agrees that the rule 
should be clear concerning the fact that 
new members of are only 
required to sign and submit consent 
forms where those persons are 18 years 
old or older. The rule has been revised 
accordingly. HUD has determined, 
however, that the signing and 
submission of consent forms should be 
required in housing for the elderly and 
disabled. HUD does not believe that it is 
appropriate to assume that these people 
are not employed. Additionally, the 
signing and submitting of consent forms 
under this rule is an insignificant burden 
for applicants and participants. 

One commenter noted that 
$ 760.10(b}(4){iii} would permit public 
housing authorities, in the case of the 
Public Housing, Section 8, or Moderate 
Rehabilitation programs, to prescribe 
“other circumstances” in which consent 
forms may be required. The commenter 
noted that HUD removed similar 
language in HUD’s recent regulation on 
disclosure and verification of social 
security numbers, because HUD was 
given sole authority to implement the 
statute that provided the authority for 
that regulation, and a PHA’s unfettered 
discretion to develop guidelines would 
interfere with HUD’s authority. The 
commenter recommended that PHAs be 
permitted to exercise authority under 
§ 760.10(b){4)(3) only in soanadaun with 
administrative instructions from HUD. 

The Department has revised the fina} 
rule to — essentially, a one-time 
signing and submission of consent forms 
by applicants and participants in the 
covered programs. (See §5 200.1210 and 
760.10.) The final rule also authorizes 
HUD or the PHA to require the signing 
and submission of subsequent consent 
forms by participants who have already 
signed and submitted initial consent 
forms, at any time HUD or the PHA 
determines a new consent form is 
necessary. HUD believes it is 
appropriate for PHAs to have the 
discretion to determine when 
subsequent consents are needed to be 
signed by participants, since the PHAs 
are responsible for maintaining the 
consent forms and are in the best 
position to know when new consents 
are needed. 


Fiscal Impact 


Several commenters expressed 
concern about the cost of computer - 
matching and how payment would be 
made. One commenter suggested that. 
HUD seek additional funds to defray 
PHA costs in implementing the income 
verification program. The commenter 
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advised that, without further financial 
assistance, the rule would create further 
shortfalls in PHA operating subsidies, 
and increase PHA problems in meeting 
ordinary operating costs and expenses. 
Another commenter asked, if the Section 
8 programs are administered by a PHA, 
will the processing fees be paid from the 
housing assistance payments, or from 
the PHA's administrative fees? A third 
commenter questioned whether 
SWICAs should be allowed to charge 
PHAs for the wage and claim 
’ information, and if such a charge is 
allowable, how would PHAs charge off 
the expense of computer matching? 
Section 904{c)(1} of the McKinney 
Amendments provides for 
reimbursement of costs to SWICAs for 
previding wage and claim information to 
HUD and PHAs. For computer matches 
involving mortgagees under the section 
235 Program, owners where there is no 
PHA operating as. a section & contract 
administrator, and for some PHAs, HUD 
will be conducting the matches. In these 
cases, HUD will absorb the costs of 
performing the computer matches. Costs 
in other cases will be paid through 
administrative fees, which are already 
adequate to cover these costs. 


Deviations in Income 


Section 760.30(b){1} (i} and (ii} of the 
proposed rule would provide that if 
wage and claim information received 
from an applicant or participant differs 
from the information obtained from a 
SWICA, the PHA should begin the 
process of income verification. Two 
commenters recommended that the final 
rule set guidelines for reasonable 
income deviation levels. 

The preamble to the proposed rule 
advised that HUD or a PHA would not 
be expected to pursue verification 
where the differences in income 
reported are too small to raise an 
inference of fraud or to justify the 
expense of independent verification and 
the procedures related to termination, 
denial, suspension, or reduction of 
assistance. HUD disagrees that the rule 
should set specific guidelines for 
reasonable income deviation levels. 
HUD has revised the final rule to 
provide the flexibility discussed in the 
proposed rule regarding when HUD, or 
PHAs, are expected to pursue 
verification. HUD believes this 
flexibility is necessary since 
circumstances, such as the degree of 
administrative burden for the size of the 
PHA involved, may dictate differing 
standards. However, as a rule of thumb, 
past HUD matches have sometimes used 
a difference of $3,000 in income as a 
threshold for further action. 


Sharing SWICA Information With an 
Owner 


One commenter believed that the 

requiremenis under § 760.30{b} (1) (i), 
(ii), and (2} are ambiguous regarding the 
sharing between HUD or a PHA and an 
owner of wage and claim information 
received from the SWIC 1. Can wage 
and claim information re seived from the 
SWICA regarding applicants and 
participants in HUD programs be shared 
with owners? 

Section 904(c}{2} limits the use of 
wage and claim information by HUD 
and PHAs (1) To verifying an applicant's 
or participant's eligibility for or level of 
assistance, and (2] in the case of an 
owner responsible for determining 
eligibility for or level of assistance, ta 
informing the owner that an applicant’s 
or participant's eligibility for or level of 
assistance is uncertain and requesting 
the owner to verify the applicant's or 
participant’s income information. The 
Department has construed this section 
as prohibiting HUD or PHAs from 
providing wage and claim information 
obtained from SWICAs directly to 
owners (or mortgagees, as applicable). 
HUD believes the rule is clear on this 


matter. 
National Bulletin for Fraud 


One commenter recommended that 
the rule include provision for a tracking 
system that would maintain a list of alk 
tenants who have committed fraud and 
whe have relocated to another HUD 
project to avoid reimbursement of rental 
assistance to the Department. 

The Department has not examined 
whether wage and claim information 
obtained from SWICAs through 
computer matching under section 904 of 
the McKinney Amendments can be used 
in a tracking system for tenants who 
have committed fraud against the 
Department. To include such a provision 

in this rule would require 
valemadiaen since it would be an 
addition of a substantive nature, 
requiring public comment. 
Responsibility for Obtaining Information 

One commenter stated it believed 
there is an apparent conflict between 
the proposed rule and other regulations 
that place the burden for providing 
income verification on the family as a 
condition of admission to or continued 
occupancy of any assisted unit (e.g. 24 
CFR 813.109(b), 882.118(a), 913.209}, 
and 966.4(c){2)}. The proposed rule 
would place a positive burden on a PHA 
to verify income information from some 
source other than the SWICA before a 
denial, termination, suspension, or 
reduction of assistance. The commenter 


recommended that the rule be clarified 
so that it in no way changes the 
applicant's or participant’s 
responsibilities as detailed im the 
regulatory sections cited above. 

HUD disagrees with this commenter. 
Participants are responsible for 
providing income information. On the 
other hand, income verification has 
always been the responsibility of the 
PHA or owner, and this rule does 
nothing to change that. 

Need for the Rule 


One commenter questioned the need 
for the rule, since the commenter 
believed there is already: adequate 
regulatory authority for obtaining and 
verifying employee income information. 

The Department believes this rule is 
necessary since section 904 of the 
McKinney Amendments provides new 
and specific requirements with regard to 
the obtaining of wage and claim 
information from SWICAs. These 
requirements are complex and this rule 
is designed to provide the necessary 
guidance for proper implementation. 


Other Issues 


The following is a discussion of other 
changes the Department has made to the 
regulation. 

Title of the Regulation 


The title has been changed from 
“Income Verification Procedures for 

Applicants and Participants in HUD 
Programs” to “Procedures for Obtaining 
Wage and Claim Information from State 
Wage Information Collection Agencies.” 
HUD believes this title conveys a more 
accurate description of the content of 
this rule than did the previous title. 
Computer Matching Agreements 

Section 760.25{c} wauld require a PHA 
to submit its computer matching 
agreement to HUD for review and 
approval before entering into the 
agreement with a SWICA. 

HUD has removed from the final rule 
the requirement for HUD approval of 


- computer matching agreements, since it 


believes that this is an unnecessary 
additional administrative requirement. 
PHAs should consult their own 
attorneys with regard to the adequacy of 
the computer matching agreement, 
especially with regard to State law. This 
will free HUD from reviewing State 
laws. The rule continues to specify 
provisions that need ta be contained in 
the computer matching agreement. 
Consent Forms and Privacy Act Notices 


HUD has made several changes to the 
rule to ensure the adequacy of consent 
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forms being used. With regard to 
obtaining wage and claim information 
from SWICAs, the rule now requires 
that the consent form authorize HUD or 
the PHA (as applicable) to obtain 
information or materials from SWICAs 
that it needs to complete or verify the 
application for participation or 
continued assistance of applicants and 
participants under the covered 
programs. With regard to employee 
income information, the consent form 
must explicitly authorize HUD, PHAs or 
the owner (or mortgagee, as applicable) 
to obtain employee income information 
from current or previous employers. 
Under a separate notice, HUD intends to 
issue a specific consent form for use 
under this rule. 

The requirement of a specific consent 
provision (and in the future, a specific 
consent form) is to ensure that 
applicants and participants have 
adequate notice that they have 
consented to the disclosure of wage and 
claim information. This will allow HUD 
to perform computer matches while 
relying on certifications, made by 
owners (and mortgagees, as applicable) 
and PHAs, that applicants and 
participants have signed adequate 
consent forms. SWICAs, in turn, can 
rely on these certifications to perform 
computer matches without requiring 
actual production of the individual 
consents. The final rule requires owners, 
mortgagees, and PHAs to certify to HUD 
that all applicants and participants who 
are subject to a computer match to be 
conducted by HUD have signed an 
adequate consent form. 

The rule has also been revised to 
require that all applicants and 
participants in the covered programs be 
provided with a Privacy Act notice. The 
Privacy Act (5 U.S.C. 552a(e)(3)), as 
amended by the Computer Matching and 
Privacy Protection Act of 1988, requires, 
in general, the applicable Federal 
agency to inform each individual from 
whom it seeks information, on the form 
which it uses to collect the information 
or on a separate form that can be 
retained by the individual, concerning: 
(1) The authority which authorizes the 
solicitation of information, and whether 
disclosure of such information is 
mandatory or voluntary, (2) the principal 
purpose or purposes for which the 
information is intended to be used, (3) 
the routine uses which may be made of 
the information, and (4) the effects on 
the participant, if any, of not providing 
all or any part of the information. 
Further, each Privacy Act notice must 
include reference to mandatory social 
security numbers and notification that 
computer matching may be done to 


verify the information that has been 
provided. 

Since HUD must comply with the 
Privacy Act in performing its computer 
matches, the requirement in the rule that 
all covered applicants and participants 
be provided with a Privacy Act notice 
will allow HUD to perform computer 
matches while relying on certifications 
made by owners and PHAs that 
applicants and participants have 
received a Privacy Act notice. The final 
rule requires owners, mortgagees, and 
PHAs to certify to HUD that all 
applicants and participants, subject to a 
computer match to be conducted by 
HUD, have received a Privacy Act 
notice. 

Since participants are asked to give 
information at annual recertifications, 
Privacy Act notices should be provided 
to participants at each annual 
recertification. Privacy Act notices must 
also be provided to applicants at time of 
application. The Privacy Act notice may 
be provided to applicants and 
participants as part of a consent form 
under this rule, or in a separate 
document. 


Inclusion of the Section 235 Program 


The final rule includes the section 235 
program. Section 904 of the McKinney 
Amendments provides HUD with 
authority to implement the requirements 
of that section as a condition of initial or 
continuing eligibility for participation in 
any HUD program involving initial and 
periodic review of an applicants or 
participant's income. The-section 235 
program involves initial and periodic 
review of an applicant's or participant's 
income, and HUD has exercised its 
discretion under section 904 to include 
the section 235 program under this rule. 

Section 235 of the National Housing 
Act authorizes HUD to make monthly 
payments to mortgagees in order to 
reduce effective interest costs to aid 
lower income families in 


-homeownership. This section requires 


mortgagors to meet certain initial 
eligibility requirements, including having 
an annual income within limits 
prescribed by HUD, and to recertify 
annually. Under the final rule, 
applicants are required to sign and 
submit consent forms as a condition of 
eligibility for the program. Participants 
are required to sign and submit consents 
at their next interim or regularly 
scheduled income reexamination. HUD 
will be responsible for performing any 
computer matching programs for the 
section 235 program. 
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Findings and Certifications 
Environment 


A Finding of No Significant Impact 
with respect to the environment has 
‘been made in accordance with HUD 
regulations at 24 CFR Part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
during regular business hours (7:30 a.m. 
to 5 p.m. weekdays) in the Office of the 
Rules Docket Clerk, Office of the 
General Counsel, Department of 
Housing and Urban Development, Room 
10276, 451 Seventh Street SW., 
Washington, DC 20410. 


Major Rule 


This rule does not constitute a “major 
rule” as that term is defined in section 
1(d) of the Executive Order on Federal 
Regulations issued by the President on 
February 17, 1981. An analysis of the 
rule indicates that it would not (1) Have 
an annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Regulatory Flexibility Act 


In accordance with 5 U.S.C. 605(b) 
(the Regulatory Flexibility Act), the 
undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. The rule 
requires applicants and participants in 
certain HUD programs to sign consent 
forms permitting (1) HUD, the PHA, or 
the owner to verify employee income 
information, and (2) HUD or the PHA to 
request wage and claim information 
from a SWICA. The costs of complying 
with this requirement and collection of 
the information will be slight, since 
verification of family income is already 
required. 


Executive Order 12612, Federalism 


The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that the policies contained 
in this rule would not (if implemented) 
have federalism implications and, thus, 
are not subject to review under the 
Order. Although section 904 preempts 
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certain State privacy acts which might 
otherwise interfere with the ability of 
HUD and PHAs to collect wage and 
claim information about applicants and 
participants in HUD programs from 
SWICAs, the extent of the preemption is 
the minimum necessary to accomplish 

the goals of section 904 in the collection 
of the information. (See the preamble of 
the proposed rule at 54 FR 46513 (Nov. 3, 
1989) for a discussion of Federal 
preemption for purposes of this rule.) 
Moreover, the only entities subject to 
the rule that are covered by the Order 
are PHAs and SWICAs. PHAs would be 
affected in their role as. “processing 
entities.” Since PHAs already perform 
significant functions in this role with 
respect to providing HUD assistance to 
applicants and participants, the 
additional burden of requiring 
applicants and participants to sign 
consent forms and of collecting 
information pursuant to the consent 
appears to be insubstantial. Under 
section 303{i) of the Social Security Act, 
as amended by section 904 of the 
McKinney Amendments, SWICAs are 


required to provide wage and claim 
information to HUD and PHAs. Since 
HUD anticipates the information will be 
collected through a computer matching 
program, the burden on the SWICAs 
should be small. SWICAs are also to be 
reimbursed for this activity. 


Executive Order 12606, the Family 


The General Counsel, as the 
Designated Official under Executive 
Order 12606, the Family, has determined 
that this rule does not have potential for 
significant impact on family formation, 
maintenance, and general well-being, 
and, thus, is not subject to review under 
the Order. Under the rule, applicants 
and participants, and adult members of 
their families, are required to sign and 
submit consent forms authorizing the 
verification or collection of certain 
information necessary for determining 
eligibility for or level of assistance 
under the covered programs. Consent 
forms to permit verification of 
information provided by the family are 
already required. This rule adds an 
insignificant additional burden for 
applicants and participants, and will 


help ensure that scarce housing 
assistance will be targeted to the truly 
needy. 


Semiannual Agenda of Regulations 


This rule was listed as item: number 
1163 in the Department's 
Agenda of Regulations published on 
October 29, 1990 (55 FR 44530, 44541} 
pursuant to Executive Order 12291 and 
the Regulatory Flexibility Act. 


Catalog of Federal Domestic Assistance 


The catalog of Federal Domestic 
Assistance program numbers are 14.103, 
14.135, 14.137, 14.149, 14.156, 24.157, 14.177, 
14.850, 14.851, and 14.852. 


Information Collection Requirements 


The collection of information 
requirements contained in this rule were 
reviewed by OMB under section 3504{h) 
of the Paperwork Reduction Act of 1980. 
Virtually all of the sections of this final 
rule have been determined by the 
Department to contain collection of 
information requirements. Information 
on these requirements is provided as 
follows: 


TABULATION OF ANNUAL REPORTING BURDEN INCOME VERIFICATION: PROCEDURES FOR APPLICANTS AND PARTICIPANTS IN HUD 


Consent form allowing: (+) HUD or Public Housing 


Law 
Agency (SWICA). (2502-0204). 
ee eat ieee 
income information with previous or current 
employers; (2) HUD or the PHA to request wage and 


Claim information from State 


PROGRAMS 4 


sesponsibie for 


Wage agency 
the administration of the State Unemployment Law | 960. 


(SWICA). (2577: 


~0083). 
ee ce toes en ae a 
employee income information with previous or current 
employees; (2) HUD to request wage and claim informa- 
tion from the State Wage agency responsible for the 
administration of the State Unemployment Law: (SWICA). 


(2502-0190). 


Consent form allowing: ee ny 
employee income information with: previous of current 
employees; (2) HUD to request wage and claim informa- 

the State Wage agency 


tion from the 


responsible for the 
administration of the State Guemplaniat Law (SWICA). 


tion, 


(2502-0082). 
OIG Request for SWICA to provide wage andi claim informa- 
(includes. computer match agreement and running 


magnetic tape against State Wage database). (250S- 


esent an increase in. 


information 
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List of Subjects 
24 CFR Part 200 


Administrative practice and procedure, 

Claims, 

Housing standards, 

Loan programs: Housing and community 
development, 

Mortgage insurance, 

Organization and functions 
(Government agencies), 

Reporting and recordkeeping 
requirements, 

Minimum property standards, 

Incorporation by reference. 


24 CFR Part 215 


Grant programs: Housing and 
community development, 
Rent subsidies. 


24 CFR Part 221 


Condominiums, 

Low and moderate income housing, 
Mortgage insurance, 

Displaced families, 

Single family housing, 

Projects, 

Cooperatives. 

24 CFR Part 235 

Condominiums, 

Cooperatives, 

Low and moderate income housing, 


Mortgage insurance, 
Homeownership. 


24 CFR Part 236 


Low and moderate income housing, 
Mortgage insurance, 

Rent subsidies, 

Taxes, 

Utilities, 

Projects. 

24 CFR Part 247 


Low and moderate income housing, 
Public housing, 

Tenant eviction. 

24 CFR Part 290 


Mortgage insurance, 
Low and moderate income housing. 


24 CFR Part 760 


Certain housing assistance programs, 
Income verification procedures. 


24 CFR Part 813 
Low and moderate income housing. 
24 CFR Part 880 


Grant programs: Housing and 
community development, 

Rent subsidies, 

Low and moderate income housing, 

New construction. 


24 CFR Part 881 


Grant programs: Housing and 
community development, 


Rent subsidies, 
Low and moderate income housing. 


24 CFR Part 882 


Grant programs: Housing and 
community development, 

Housing, 

Mobile homes, 

Rent subsidies, 

Low and moderate income housing. 


24 CFR Part 883 


Grant programs: Housing and 
community development, 

Rent subsidies, 

New construction and substantial 
rehabilitation, 

Low and moderate income housing. 


24 CFR Part 884 


Grant programs: Housing and 
community development, 

Rent subsidies, 

Rural areas, 

Low and moderate income housing. 


24 CFR Part 885 


Grant programs: Housing and 
community development, 

Aged, 

Handicapped, 

Loan programs: Housing and community 
development. 


24 CFR Part 886 


Grant programs: Housing and 
community development, 

Low and moderate income housing, 

Rent subsidies. 


24 CFR Part 887 


Grant programs: Housing and 
community development, 

Housing, 

Rent subsidies, 

Low and moderate income housing. 


24 CFR Part 900 


Housing assistance payments: New 
construction and substantial 
rehabilitation, 

Guaranteed/insured loans. 


24 CFR Part 904 


Grant programs: Housing and 
community development, 

Loan programs: Housing and community 
development, 

Low and moderate income housing, 

Public housing, 

Homeownership. 


24 CFR Part 905 


Grant programs: Housing and 

community development, 
Grant programs: Indians, 
Indian housing, 
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Loan programs: Indians, 

Low and moderate income housing, 
Public housing, 

Homeownership. 


24 CFR Part 913 


Public housing, 
Indian housing. 


24 CFR Part 960 
Public housing. 


Accordingly, 24 CFR parts 200, 215, 
221, 235, 236, 247, 290, 813, 880, 881, 882, 
883, 884, 885, 886, 887, 900, 904, 905, 913, 
and 960 would be amended, and new 24 
CFR part 760 would be added, to read as 
follows: 


PART 200—INTRODUCTION 


1. The authority citation for part 200 is 
revised to read as follows: 


Authority: Titles I, 11, National Housing Act 
(12 U.S.C. 1701-1715z-18); sec. 7(d), 
Department of Housing and Urban 
Development Act (12 U.S.C. 3535(d)). 
Subparts T and U are also issued under sec. 
165, Housing and Community Development 
Act of 1987 (42 U.S.C. 3543). Subpart V is also 
issued under sec. 904 of the Stewart B. 
McKinney Homeless Assistance : 
Amendments Act of 1988 (42 U.S.C, 3544). 
Subparts T and V are also issued under sec. 
101, Housing and Urban Development Act of 
1965 (12 U.S.C. 1701s), and sec. 203, Housing 
and Community Development Amendments 
of 1978 (12 U.S.C. 1715z-11). 


2. Part 200 is amended by adding a 
new subpart V, to read as follows: 


Subpart V—Procedures for Obtaining Wage 
and Claim Information About Applicants 
and Participants in HUD’s Assisted 
Mortgage and Loan insurance and Related 
Programs From State Wage Information 
Collection Agencies (SWICAs) 


Sec. 

200.1201 Summary, purpose, and Federal 
preemption. 

200.1203 Applicability. 

200.1205 Definitions. 

200.1210 Consent by applicants and 
participants. 

200.1215 Penalties for failing to sign consent 
forms. 

200.1220 Compliance with the Privacy Act 
and other requirements. 

200.1225 Request for wage and claim 
information from SWICAs and 
restrictions on the use of the information. 

200.1230 Procedures for termination, denial, 
suspension, or reduction of assistance 
based on information obtained from a 
SWICA. 

200.1235 Criminal and civil penalties. 

200.1240 Effective date of rule. 
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§ 200.1201 Summary, purpose, and 
Federal preemption. 


(a) Summary. (1) This part implements 
section 904 of the Stewart B. McKinney 
Homeless Assistance Amendments Act 
of 1988 (“McKinney Amendments”) as it 
pertains to the assisted mortgage and 
loan insurance and related programs 
administered by the Department of 
Housing and Urban Development under 
subchapter B of this chapter. The 
programs covered by this subpart 
include the following: Rent Supplements 
under 24 CFR part 215; management of 
HUD-acquired multifamily properties 
under 24 CFR part 290; the rental 
assistance programs under sections 
221(d)(3) and 236 of the National 
Housing Act; and the mortgage 
assistance program under section 235 of 
the National Housing Act. Section 904 is 
implemented for most of the housing 
assistance programs administered by 
HUD under 24 CFR chapters VIII and IX, 
at 24 CFR part 760. 

(2) This part requires applicants and 
participants in the covered programs to 
sign consent forms authorizing: 

(i) HUD or the owner (or mortgagee, 
where applicable) to verify employee 
income information; and 

(ii) HUD to request a SWICA to 
release wage and claim information. 
The failure of any person to sign these 
consent forms constitutes grounds for 
denial of assistance, or termination of 
assistance or tenancy (or both), for the 
covered pro: 

(3) This part restricts the use of 
information received by HUD from a 
SWICA to— 

(i) Verifying an applicant's or 
participant's eligibility for or level of 
assistance; or 

(ii) Informing the owner (or mortgagee, 
where applicable) that an applicant’s or 
participant’s eligibility for or level of 
assistance is uncertain and needs to be 
verified. 

This part prohibits termination, denial, 
suspension, or reduction of assistance 
without prior independent verification of 
wage and claim information obtained 
from a SWICA. The applicant or 
participant shall then be notified of any 
adverse findings and given an 
opportunity to contest them. 

(4) This part provides criminal and 
civil penalties for certain wrongful or 
negligent actions under this part. 


(b) Purpose. The purpose of this part 
is to enable HUD to obtain wage and 
claim information about applicants and 
participants in the covered programs 
through computer matches with 
SWICAs in order to verify an 
applicant's or participant's eligibility for 
or level of assistance and help decrease 
the incidence of fraud, waste, and abuse 
in these programs. The procedures 
covered by this part are intended 
primarily to augment current income 
verification procedures and/or 
requirements, and are in no way 
intended to supplant or otherwise affect 
those procedures and/or requirements. 

(c) Federal preemption. This part 
preempts any State law, including 
restrictions and penalties, which 
governs the collection and use of 
employee income information and wage 
and claim information, to the extent it is 
inconsistent with this part. 


§ 200.1203 Applicability. 

(a) Information to be covered by 
consent forms. The information covered 
by consent forms described in this part 
involves employee income information 
and wage and claim information from a 
SWICA. In addition, consent forms may 
authorize the collection of other 
information, including information 
which can be obtained under other laws, 
regulations, and handbooks. 

(b) Programs covered. This part 
applies to the following housing 
assistance programs contained in 
subchapter B of this chapter: 

(1) Part 215, Rent Supplement 
Payments. 

(2) Part 221, Low Cost and Moderate 
Income Mortgage Insurance. 

(3) Part 235, Mortgage Insurance and 
Assistance Payments for Home 
Ownership and Project Rehabilitation. 

(4) Part 236, Mortgage Insurance and 
Interest Reduction Payments for Rental 
Projects. 

(5) Part 290, Management and 
Disposition of HUD-Owned Multifamily 
Housing Projects. 


§ 200.1205 Definitions. 

As used in this part: 

Applicant means an applicant for 
assistance under the programs referred 
to in § 200.1203. 

Claim information means information 
regarding: 

(a) Whether an individual is receiving, 
has received, or has applied for 
unemployment compensation; 

(b) The amount of compensation the 
individual is receiving or is entitled to 
receive; and 

(c) The period or periods when, or 
with respect to which, the individual 
actually received such compensation. 
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Consent form means a consent form 
or forms approved by HUD to be signed 
by applicants and participants for the 
purpose of obtaining employee income 
information from employers and wage 
and claim information from a SWICA or 
other information which can be obtained 
under other laws, regulations and 
handbooks. 

Employee income information means 
all the information known to current or 
previous employers which HUD or the 
processing entity determines is 
necessary for purposes of determining 
an applicant's or participant's eligibility 
for or level of assistance in a covered 
program. 

HUD means the United States 
Department of Housing and Urban 
Development. 

Mortgagee means the original lender 
under a mortgage, and its successors 
and such of its assigns as are approved 
by the Federal Housing Commissioner, 
that receive assistance payments from 
the Secretary on behalf of eligible 
mortgagors or cooperative members 
pursuant to section 235 of the National 
Housing Act. 

Owner means the person or entity (or 
employee of an owner) that leases an 
assisted dwelling unit to an eligible 
family. 

Participant means a family receiving 
assistance under a program referred to 
in § 200.1203. 

Processing entity means the person or 
entity that is responsible for making 
eligibility determinations and any 
interim or regularly scheduled income 
reexaminations under any of the 
programs referred to in § 200.1203. 

Scheduled income reexamination has 
the following meaning for the programs 
referred to in § 200.1203. 

(a) Parts 215, 221, 235, and 236: The 
regularly scheduled reexamination of 
participant income. 

(b) Part 290: Income certification as 
provided by § 290.17(e). 

State Wage Information Collection 
Agency (SWICA) means the SWICA 
receiving quarterly wage reports from 
employers in the State (which may be 
the agency administering the State’s 
unemployment compensation program), 
or an alternative system which has been 
determined by the Secretary of Labor to 
be as effective and timely in providing 
employment related income and 
eligibility information. 

Wage information means information 
about wages as defined in the State's 
unemployment compensation law and 
includes the Social Security Number (or 
numbers, if more than one), name of the 
employee, quarterly wages of the 
employee, and the name, address, State, 
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telephone number, and (when known) 

Federal employer identification number 
of an employer reporting wages under a 
State unemployment compensation law. 


§ 200.1210 Consent by applicants and 
participants. 


(a) Required consent by applicants 
and participants. The following 
individuals shall sign one or more 
consent forms authorizing HUD or the 
owner (or mortgagee, as applicable) to 
verify employee income information, 
and HUD to request a SWICA to release 
wage and claim information: 

(1) Each member of an applicant 
family who is at least 18 years of age, 
including each family head and spouse 
regardless of age; and 

(2) Each member of a participant 
family who is at least 18 years of age, 
including each family head and spouse 
regardless of age. 

(b) Consent authorization: to whom 
and when— (1) Consent by applicants. 
Applicants shall sign the consent forms 
and submit them to the processing entity 
when their eligibility under a program 
referred to in § 200.1203 is being 
determined. Applicants shall be 
responsible for the signing and 
submitting of consent forms by 
applicable family members. 

(2) Initial consent by participants. If 
participation for a program referred to in 
§ 200.1203 was initiated before the 
effective date of the part, participants, 
including applicable members of their 
family, shall sign and submit consent 
forms at the next interim or regularly 
scheduled income reexamination. 
Participants shall be responsible for the 
signing and submitting of consent forms 
by family members. 

(3) Subsequent consent forms to be 
signed at the next interim or regularly 
scheduled income reexamination— 
special cases. Consent forms are 
required under the following 
circumstances: 

(i) Where there has been a change in 
the composition of the participant’s 
family, any new member of the family 18 
years or older shall sign and submit a 
consent form at the next interim or 
regularly scheduled reexamination; 

{ii) When a member of a family turns 
18 years of age, that member shall sign 
and submit a consent form at the next 
interim or regularly scheduled 
reexamination; 

{iii) Once a participant has submitted 
signed consent forms as an applicant or 
as a preexisting participant, subsequent 
consent forms are required to be signed 
and submitted at the next interim or 
regularly scheduled income 
reexamination as required by HUD. 


(c) Consent form requirements. The 
consent form required by this subpart 
shall contain, at a minimum, provisions 
authorizing: 

(1) HUD to obtain from SWICAs any 
information or materials necessary to 
complete or verify the application for 
participation and/or to maintain 
continued assistance under a program 
referred to in § 200.1203; and 

(2) HUD or the owner (or mortgagee, 
as applicable) responsible for 
determining eligibility for or level of 
assistance, to verify with previous or 
current employers employee income 
information pertinent to the applicant's 
or participant's eligibility for or level of 
assistance under a program referred to 
in § 200.1203. 


These requirements may be contained in 
more than one consent form. 


§ 200.1215 Penaities for failing to sign 
consent forms. 


(a) Denial of assistance. The 
processing entity shall deny assistance 
to an applicant, in accordance with the 
provisions governing the program 
involved, if the applicant, or any 
member of the applicant's family, does 
not sign and submit the consent forms 
as required in § 200.1210. 

(b) Termination of assistance or 
tenancy. It shall be considered grounds 
for termination of assistance, and (as 
provided by the individual program 
covered by this part) the tenancy of a 
participant, in accordance with the 
provisions governing the program 
involved, if the participant, or any 
member of the participant's family, fails 
to sign and submit the consent forms as 
required in § 200.1210. 

(c) Cross references. Individuals 
should consult the regulations and 
administrative instructions for the 
programs referred to in § 200.1203 for 
further information on the use of 
employee income information and wage 
and claim information in determining 
the eligibility of applicants and the 
continued eligibility of participants. 


§ 200.1220 Compliance with the Privacy 
Act and other requirements. 

(a) Compliance with the Privacy Act. 
The collection, maintenance, use, and 
dissemination of employee income 
information and wage and claim 
information under this part shall be 
conducted, to the extent applicable, in 
compliance with the Privacy Act (5 
U.S.C. 552a) and all other provisions of 
Federal, State, and local law. 

(b) Privacy Act notice. All applicants 
shall be provided with a Privacy Act 
notice at the time of application. All 
participants shall be provided with a 


Privacy Act notice at each annual 
income recertification. 


§ 200.1225 Request for wage and claim 
information from SWICAs and restrictions 
on the use of the information. 


(a) Information available from 
SWICA—to whom and what. HUD may, 
after signed consent forms have been 
submitted to the processing entity by an 
applicant or participant, request wage 
and claim information from a SWICA. 
The processing entity shall certify to 
HUD that the applicable applicants and 
participants have signed consent forms 
meeting the requirements of 
§ 200.1210(c) and have received a 
Privacy Act Notice as required by 
§ 200.1220(b). Regulations prescribed by 
the Secretary of Labor govern how often 
and in what form information may be 
disclosed by a SWICA. 

(b) Restrictions on use of wage and 
claim information obtained from 
SWICA. HUD may only use wage and 
claim information obtained from a 
SWICA: 

(1) To verify an applicant's or 
participant's eligibility for or level of 
assistance; or 

(2) In the case of an owner (or 
mortgagee, as applicable), to inform the 
owner (or mortgagee) that an applicant's 
or participant's eligibility for or level of 
assistance is uncertain and needs to be 
verified. 


(Approved by the Office of Management and 
Budget under control number 2508-0008) 


§ 200.1230 Procedures for termination, 
denial, suspension, or reduction of 
assistance based on information obtained 
from a SWICA. 


(a) Termination, denial, suspension,. 
or reduction of assistance. Assistance 
may terminated, denied, suspended, or 
reduced for an applicant or participant 
based on wage and claim information 
obtained from a SWICA if: 

(1) The steps contained in paragraph 
(b) of this section have been taken to 
independently verify wage and claim © 
information relating to: 

(i) The amount of the wages or 
unemployment compensation involved; 

(ii) Whether such applicant or 
participant actually has (or had) access 
to such wages or benefits for his or he 
own use; and 

(iii) The period or periods when, or 
with respect to which, the applicant or 
participant actually received the wages 
or benefits; and 

(2) The applicant or participant has 
been given an opportunity to contest 
any adverse findings in accordance with 
paragraph (c) of this section. 
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(b) Procedures for independent 
verification. Independent verification 
may be satisifed by any of the following 
procedures: 

(1) Verification by HUD, Upon 
receiving wage and claim information 
from a SWICA, HUD shall compare this 
information with the information about 
a family’s income obtained by the owner 
(or mortgagee, as applicable) from the 
applicant or participant or from his or 
her employer. Where the wage and 
claim information reveals an employer 
that was not disclosed by the applicant 
or participant, or where the wage and 
claim information differs from the 
information received4from the applicant 
or participant or from his or her 
employer, HUD may request the 
undisclosed employer or other employer 
to furnish, in writing, to the owner (or 
mortgagee, as applicable) or to HUD any 
information HUD determines to be 
necessary for purposes of having the 
owner (or mortgagee) redetermine an 
applicant's or participant's eligibility for 
or level of assistance in a covered 
program. HUD may also verify wage 
and claim information obtained from a 
SWICA by checking the accuracy of the 
information with the applicant or 
participant directly. 

(2) Verification by owner (or 
mortgagee, as applicable). Based on the 
wage and claim information, HUD may 
inform an owner (or mortgagee, as 
applicable) that an applicant's or 
participant’s eligibility for or level of 
assistance is uncertain and needs to be 
verified. The owner (or mortgagee) shall 
then reverify the applicant's or 
participant’s income information by 
checking the accuracy of the information 
with the employer or directly with the 
family. HUD may not disclose wage and 
claim information obtained from a 
SWICA directly to an owner. 

(c) Opportunity to contest. HUD or the 
owner (or mortgagee, as applicable) 
shall promptly notify any applicant or 
participant, in writing, of any adverse 
findings made on the basis of the 
information verified in accordance with 
paragraph (b) of this section. 
Termination, denial, suspension, or 
reduction of assistance shall be carried 
out in accordance with requirements 
and procedures applicable to the 
individual covered program, and shall 
not be required until the expiration of 
any notice period provided by the 
program's law or regulations, or 30 days 
from the date of the notice, whichever is 
later. Any determination or 
redetermination of family income made 
on the basis of information verified in 
accordance with paragraph (b) of this 
section shall also be carried out in 


accordance with the requirements and 
procedures applicable to the individual 
covered program. This notice required 
by this subsection shall run concurrently 
with any other notice required by any 
other law, regulation, or handbook. The 
applicant or participant shall be given 
an opportunity to contest the findings 
in the same manner as applies to other 
information and findings relating to 
determination of family income or 
composition under the applicable 
housing assistance program. 


§ 200.1235 Criminal and civil penalties. 

(a) Criminal penalties. Any person 
who knowingly and willfully requests or 
obtains under false pretenses any wage 
and claim information concerning an 
applicant or participant from a SWICA 
pursuant to this part, or who knowingly 
and willfully discloses any such 
information in any manner to any 
individual not entitled under any law to 
receive it, shall be guilty of a 
misdemeanor and fined not more than 
$5,000. The term “person” for purposes 
of this paragraph shall include an officer 
or employee of HUD and any owner or 
mortgagee (or employee of an owner or 
mortgagee) responsible for determining 
eligibility for or level of assistance. 

(b) Civil penalties. Any applicant or 
participant affected by: 

(1) A negligent or knowing disclosure 
of information referred to in section 904 
of the McKinney Amendments or 
section 303(i) of the Social Security Act 
about the applicant or participant by an 
officer or employee of any PHA or 
owner (or mortgagee, as applicable), 
which disclosure is not authorized by 
section 904, section 303(i), or any 
implementing regulation; or 

(2) Any other negligent or knowing 
action that is inconsistent with section 
904, section 303(i), or any implementing 
regulation; may bring a civil action for 
damages and such other relief as may be 
appropriate against any owner or 
mortgagee (or employee of an owner or 
mortgagee) responsible for any such 
unauthorized action. Authorized use of 
employee income information includes 
any use of the information determined 
by HUD or an owner (or mortgagee, as 
applicable) to be necessary for 
determining eligibility for or level of 
assistance in a covered program and not 
prohibited by any: Federal or State law. 
Jurisdiction of such a case is in the 
United States district court in the 
district in which the affected applicant 
or participant resides, in which the 
unauthorized action occurred, or in 
which the applicant or participant 
alleged to be responsible for the 
unauthorized action resides. 
Appropriate relief that may be ordered 
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by the district court shall include 
reasonable attorney fees and other 
litigation costs. 

§ 200.1240 Effective date of rule. 


(a) Applicants. The provisions of this 
part, and the conforming changes made ~ 


- with respect to consent forms in the 


regulations governing the programs 
referred to in § 200.1203, apply to all 
applicant eligibility determinations 
initiated on or after the effective date of 
this rule. 

(b) Participants. The provisions of this 
part, and the conforming changes made 
with respect to the execution of consent 
forms for participants in the regulations 
governing the programs referred to in 
§ 200.1203, apply to each interim or 
regularly scheduled reexamination of 
the income of a participant initiated by 
the processing entity on or after the 
effective date of this rule. 


PART 215—RENT SUPPLEMENT 
PAYMENTS 


3. The authority citation for 24 CFR 
part 215 continues to read as follows: 

Authority: Sec. 101(g), Housing and Urban 
Development Act of 1965 (12 U.S.C. 1701s); 
sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


4. In § 215.20, paragraph (b)(2) is 
revised to read as follows: 


§ 215.20 Qualified tenant. 


(b) se * * 

(2) For requirements covering the 
disclosure and verification of Social 
Security Numbers by individuals and 
families, see part 200, subpart T, of this 
chapter. For requirements regarding the 
signing and submitting of consent forms 
by individuals and families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see part 200, subpart V, of this 
chapter. 


* * * * * 


5. Section 215.55 is revised to read as 
follows: 


§ 215.55 Reexamination of family income 
and composition. 

(a) Regular reexaminations. The 
owner must reexamine the income and 
family composition of all Qualified 
Tenants at least once every 12 months. 
After consultation with the Qualified 
Tenant and upon verification of the 
information, the owner must make 
appropriate adjustments in the Total 
Tenant Payment in accordance with 
§ 215.45 and determine whether the 
family’s unit size is still appropriate. The 
owner must adjust Tenant Rent and the 
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Rent Supplement payment to reflect any 
change in Total Tenant Payment and 
must carry out any unit transfer required 
by HUD. At the time of the annual 
reexamination of family income and 
composition, the owner must require the 
Qualified Tenant to meet the disclosure 
and verification requirements for Social 
Security Numbers, as provided by part 
200, subpart T of this chapter. For 
requirements regarding the signing and 
submitting of consent forms by 
individuals and families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see part 200, subpart V, of this 
chapter. 

(b) Interim reexaminations. The 
Qualified Tenant must comply with 
provisions in its lease regarding interim 
reporting of changes in income or family 
composition. If the owner receives 
information concerning a change in the 
Qualified Tenant's income or other 
circumstances between regularly 
scheduled reexaminations, the owner 
must consult with the Qualified Tenant 
and make adjustments determined to be 
appropriate. Any change in the 
Qualified Tenant's income or other 
circumstances that would result in an 
adjustment in the Total Tenant Payment, 
Tenant Rent, and the Rent Supplement 
Payment must be verified. See-24 CFR 
750.10{d)(2)(i) for the requirements for 
disclosure and verification of Social 
Security Numbers for interim 
reexaminations involving new family 
members. For requirements regarding 
the signing and submitting of consent 
forms by individuals and families for.the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see part 200, subpart V, of this 
chapter. 

(c) Termination of assistance. A 
Qualified Tenant's eligibility for Rent 
Supplement Payments continues until 
the Total Tenant Payment equals the 
Gross Rent. The rent charged at that 
point may not exceed the market rent 
approved by the Secretary. The 
termination of eligibility at such point 
will not affect the Qualified Tenant's 
other rights under its lease, nor will such 
termination preclude the resumption of 
payments as a result of later changes in 
income, rents, or other relevant 
circumstances during the term of the 
contract. However, assistance also may 
be terminated in accordance with any 
requirements of the lease or with HUD 
requirements, including the failure of the 
Qualified Tenant to meet the disclosure 
and verification requirements for Social 
Security Numbers, as provided by part 
200, subpart T of this chapter, and the 
failure of the Qualified Tenant to sign 


and submit consent forms for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, as provided by part 200, 
subpart V of this chapter. 


PART 221—LOW COST AND 


-’ MODERATE INCOME MORTGAGE 


INSURANCE 


6. The authority citation for part 221 
continues to read as follows: 

Authority: Secs. 211, 221 National Housing 
Act (12 U.S.C. 1715b, 17151); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)); sec. 
221.544(a)(3) is also issued under sec. 201(a), 
National Housing Act (12 U.S.C. 1707(a)). 

7. In § 221.537, a new paragraph (g) is 
added, to read as follows: 


§ 221.537 Additional occupancy 
requirements; preferred purchasers or 
tenants. 


* * * * + 


(g) Signing of consent forms for 
income verification. Upon determining 
an individual's or family’s eligibility for 
initial occupancy under paragraph (a) of 
this section, and at any subsequent 
reexamination of a tenant's income for 
continued occupancy under paragraph 
(b) of this section, the mortgagor must 
require the individual or family, or the 
tenant (as appropriate), to sign and 
submit consent forms for obtaining 
information from State Wage 
Information Collection Agencies, as 
provided by part 200, subpart V, of this 
chapter. Failure of the individual or 
family, or the tenant (as appropriate), to 
meet such requirements will constitute 
grounds for denying its eligibility for 
initial occupancy, or for terminating its 
tenancy, in accordance with the 
Commissioner's administrative 
instructions and, if applicable, part 200, 
subpart V, of this chapter. 


* * * * = 


PART 235—MORTGAGE INSURANCE 
AND ASSISTANCE PAYMENTS FOR 
HOME OWNERSHIP AND PROJECT 
REHABILITATION 


8. The authority citation for part 235 
continues to read as follows: 

Authority: Sections 211, 235, National 
Housing Act (12 U.S.C. 1715b, 1715z); sec. 
7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

9. In § 235.10, paragraph (e) is revised 
to read as follows: 


§ 235.10 Eligible mortgagors. 

(e) To be eligible under this part, the 
mortgagor or cooperative member must 
meet the requirements for the disclosure 
and verification of Social Security 


Numbers, as provided by part 200, 
subpart T, of this chapter. For 
requirements regarding the signing ond 
submitting of consent forms by 
mortgagors and cooperative members - 
for the obtaining of wage and claim 
information from State Wage 
Information Collection Agencies, see 
part 200, subpart V, of this chapter. 


* * * * * 


10. In § 235.350, a paragraph (d) is 
revised to read as follows: 


§ 235.350 Mortgagor’s required 
recertification. 


* * * A * 


(d) The homeowner must meet the 
disclosure and verification requirements 
for Social Security Numbers in 
connection with any recertification 
under this section, as provided by part 
200, subpart T, of this chapter. For 
requirements regarding the signing and 
submitting of consent forms by 
homeowners for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies, see 
part 200, subpart V, of this chapter. 


* * * * * 


11. In § 235.375, paragraphs (b)(4) and 
(e) are revised to read as follows: 


§ 235.375 Termination, suspension, or 
reinstatement of the assistance 
contract. 


(b) * * 

(4) The mortgagee is unable to obtain 
from the homeowner (or from the 
cooperative association on behalf of the 
cooperative member) a required 
recertification of occupancy, 
employment, income, and family 
composition, and (if required) disclosure 
and verification of Social Security 
Numbers, as prescribed in § 235.350, and 
(if required) signed consent forms for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, as prescribed in § 235.350. 


* * * * * 


(e) Reinstatement. Where the 
assistance payments contract is 
suspended, it may be reinstated by the 
Secretary at the Secretary's discretion 
and on such conditions as the Secretary 
may prescribe. To be eligible for 
reinstatement under this section, the 
mortgagor or cooperative member must 
meet the requirements for the disclosure 
and verification of Social Security 
Numbers, as provided by part 200, 
subpart T, of this chapter, and the 
requirements for the signing and 
submitting of consent forms for the 
obtaining of wage and claim information 
from State Wage Information Collection 
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Agencies, aa pravided by part 200, 
subpart V of this chapter. 


* * ® * 


PART 236—MORTGAGE INSURANCE 
AND INTEREST REDUCTION 
PAYMENT FOR RENTAL PROJECTS. 


12. The authority citation for part 236 
continues to read as follows: 


Authority: Sections 211, 236, National 
Housing Act (12 U.S.C. 1715b, 1715z—1]; sec. 
7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535{d)}. 


13. In § 236.70, paragraph (a)(1) is 
revised to read as follows: 


§ 236.76 Occupancy requirements. 

(a)(1) In processing applications for 
admission, the housing owner will 
determine eligibility in accordance with 
procedures prescribed by the 
Commissioner, including those specified 
for the disclosure and verification of 
Social Security in part 200, subpart T, of 
this chapter and those specified for the 
signing and submitting of consent forms 
by families for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies as 
provided by part 200, subpart V, of this 
chapter. 


2 * * * * 


14. Section 236.80 is revised to read ag 
follows: 


§ 236.80 Reexamination of income. 

(a) Regular reexaminations. The 
cwner must reexamine the income and 
family composition of alt Qualified 
Tenants at least once every 12 months. 
After consultation with the Qualified 
Tenant and upon verification of the 
information, the owner must make 
appropriate adjustments in the Tenant 
Rent (or Total Tenant Payment for 
tenants receiving the benefit of Rental 
Assistance Payments) im accordance 
with § 236.55 or § 236.735, and 
whether the Qualified Tenant's unit size 
is still appropriate. The owner must 
adjust Tenant Rent and the Rental 
Assistance Payment, if applicable, to 
reflect any change in Total Tenant 
Payment, and must carry out any unit 
transfer required by HUD. At the time of 
the annual reexamination of 
income and composition, the owner 
must require the family to meet the 
disclosure and verification requirements 
for Social Security Numbers, as 


fe regarding 
signing and submitting of consent forms 
by families for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies, see 
part 200, subpart V, of this chapter. 


(b) Interim reexaminations. The 

Tenant must with 
provisions in its lease interim 
reporting of changes in income or family 
composition. If the owner receives 
information concerning a change in the 
Qualified Tenant's income or other 
circumstances regularly 
scheduled reexaminations, the owner 
must consult with the Qualified Tenant 
and make adjustments determined ta be 
appropriate. Any change in the 
Qualified Tenant's income or other 
circumstances that would result in an 
adjustment in the Rental Assistance 
Payment or Tenant Rent must be 
verified. See 24 CFR 200.1015(d)(2}¢i} for 
the requirements for disclosure and 
verification of Social Security Numbers 
for interim reexaminations involving 
new family members. For requirements 
regarding the signing and submitting of 
consent forms by families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see part 200, subpart V, of this 
chapter. 

(c) Termination of assistance. A 
Qualified Tenant loses eligibility for 
assistance when the Tenant Rent (Total 
Tenant Payment for tenants receiving 
the berefit of Rental Assistance 
Payments} equals the Basic Rent (Gross 
Rent for RAP tenants). The termination 
of eligibility at such point will not affect 
the Qualified Fenant’s other rights under 
its lease, nor will such termination 
preclude the resumption of payments as 
a result of later changes in income, rents 
or other relevant circumstances during 
the term of the contract. However, 
assistance or eligibility to pay below 
Market Rent also may be terminated in 
accordance with any requirements of 
the lease or with HUD requirements, 
including failure to meet the disclosure 
and verification requirements for Sociak 
Security Numbers, as provided by part 
200, subpart T, of this chapter, and the 
failure to sign and submit consent forms 
for the obtaining of wage and claim 
information from State Wage 
Information Collection Agencies, as 
provided by part 200, subpart V, of this 
chapter. 

15. Section 236.710 is revised to read 
as follows: 


§ 236.210 Qualified tenant. 

The benefits of rental assistance 
payments are only to an 
individual or a family renting a dwelling 
unit in a —— that is subject toa 
contract under this subpart or occupying 
such a dwelling unit as a cooperative 
member. To qualify for such benefits, 
the individual or family must satisfy the 
definition of Qualified Tenant found im 


§ 236.2. of subpart A. In order to receive 
rental assistance under this subpart, it 
must have been determined that the 
income of the individual or family is too 
low to permit the individual or family to 
pay the approved ae Rent with 30 
percent of vidual’s or famiky’s 
Adjusted Monthly Income, as defined in 
subpart A. For requirements concerning 
the disclosure and verification of Saciat 
Security Numbers, see part 200, subpart 
T of this chapter. For requirements 
regarding the signing and submitting of 
consent forms for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies, see 
part 200, subpart V, of this chapter. 


“* * * 


PART 247—EVICTIONS FROM 
CERTAIN SUBSIDIZED AND HUD- 
OWNED PROJECTS 


16. The authority citation for part 247 
continues to read as follows: 


Authority: Sec. 101, Housing and Urban 
Development Act of 1965 (12.U.S.C. 1701s}; 
secs. 214, 221, 236, National Housing Act (12 
U.S.C. 1715b, 1715/, 17152-1); sec. 202, 
Housing Act of 1958 (12 U.S.C. 1704q); sees. 3, 
5, 8, United States Housing Act of 1987 (42 
U.S.C. 1437a, 1437c, 1437f); sec. 7(d], 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535fd)). 


47. In § 247.3, paragraph (c) is revised 
to read as follows: 


§ 247.3 Entitiement of tenants to 
occupancy. 

(c) Material noncompliance. The term 
“material noncompliance with the rental 
agreement” includes: 

(1] One or more substantial violations 
of the rental agreement; 

(2) Repeated minor violations of the 
rental agreement that: 

(i} Disrupt the livability of the project, 

{ii} Adversely affect the health or 
safety of any person or the right of any 
tenant to the quiet enjoyment of the 
leased premises and related project 
facilities, 

(iii) Interfere with the management of 
the project, or 

(iv) Have an adverse financial effect 
on the project; 

(3) Failure of the tenant to timely 
supply all required information on the 
income and composition, or eligibility 
factors, of the tenant household 
(including, but not limited to, failure to 
meet the disclosure and verification 
requirements for Social Secusity 
Numbers, as provided by 24 CFR part 
200, subpart T, or 24 CFR part 750 fas 
appropriate), or failure to sign and 
submit consent forms for the ebtaining 
of wage and claim information from 
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State Wage Information Collection 
Agencies, as provided by 24 CFR part 
200, subpart V, or 24 CFR part 760 (as 
appropriate)), or to knowingly provide 
incomplete or inaccurate information; 
and 

(4) Non-payment of rent or any other 
financial obligation due under the rental 
agreement (including any portion 
thereof) beyond any grace period 
permitted under State law, except that 
the payment of rent or any other 
financial obligation due under the rental 
agreement after the due date, but within 
the grace period permitted under State 
law, constitutes a minor violation. 


* ® * * * 


PART 290—MANAGEMENT AND 
DISPOSITION OF HUD-OWNED 
MULTIFAMILY HOUSING PROJECTS 


18. The authority citation for part 290 
continues to read as follows: 

Authority: Secs. 202, 203, 204, Housing and 
Community Development Amendments of 
1978 (12 U.S.C. 1715z-1b, 1701z-11, 1701z-12); 
secs. 207, 211, National Housing Act (12 
U.S.C. 1713, 1715b); sec. 7(d), Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)). 


19. In § 290.17, a new paragraph (g) is 
added, to read as follows: 


§ 290.17 Rental rates during ownership by 
HUD. 


* * * * * 


(g) Signing of consent forms for 
income verification. Any certifications 
or reexaminations of the income of 
tenants or prospective tenants in 
connection with tenancy under this 
section are subject to the requirements 
for the signing and submitting of consent 
forms for the obtaining of wage and 
claim information from State Wage 
Information Collection Agencies, as 
provided by part 200, subpart V, of this 
chapter. 


* * * * * 


20. 24 CFR chapter VII is amended by 
adding a new part 760, to read as 
follows: 


PART 760—PROCEDURES FOR 
OBTAINING WAGE AND CLAIM 
INFORMATION ABOUT APPLICANTS 
AND PARTICIPANTS IN HUD’S 
SECTION 8 AND PUBLIC HOUSING 
PROGRAMS FROM STATE WAGE 
INFORMATION COLLECTION 
AGENCIES (SWICAs) 


Subpart A—General 

Sec. 

760.1 Summary, purpose, and Federai 
preemption. 

760.3 Applicability. 

760.5 Definitions. 


Subpart B—Conditions Governing 
Collection and Use of information Obtained 
Pursuant to Consent Forms 

760.10 Consent by applicants and 
participants. 

760.16 Penalties for failing to sign consent 
forms. 

760.20 Compliance with the Privacy Act and 
other requirements. 

760.25 Request for wage and claim 
information from SWICAs and 
restrictions on the use of the information. 

760.30 Procedures for termination, denial, 
suspension, or reduction of assistance 
based on information obtained from a 
SWICA. 

760.35 Criminal and Civil Penalties. 


Subpart C—implementation 
760.40 Effective date of rule. 

Authority: Sec. 904, Stewart B. McKinney 
Homeless Assistance Amendments Act of 
1988 (42 U.S.C. 3544), sec. 3, 6, 8, 205, United 
States Housing Act of 1937 (42 U.S.C. 1437a, 
1437d, 1437f, 1437ee); sec. 202, Housing Act of 
1959 (12 U.S.C. 1701q); sec. 7(d), Department 
of Housing and Urban Development Act (42 
U.S.C. 3535(d)). 


Subpart A—General 


§ 760.1 Summary, purpose, and Federal 
preemption. 

(a) Summary. (1) This part implements 
section 904 of the Stewart B. McKinney 
Homeless Assistance Amendments Act 
of 1988 (“McKinney Amendments”) as it 
pertains to the Section 8 Housing 
Assistance Payments program and the 
Public and Indian Housing programs. 
Section 904 is implemented for the 
assisted mortgage and loan insurance 
and related programs administered by 
HUD under 24 CFR chapter II, 
subchapter B, at 24 CFR part 200, 
subpart V. 

(2) This part requires applicants and 
participants in the covered programs to 
sign consent forms authorizing: 

(i) HUD, the PHA, or the owner to 
verify employee income information; 
and 

(ii) HUD or the PHA to request a 
SWICA to release wage and claim 
information. 

The failure of any person to sign these 
consent forms constitutes grounds for 
denial of eligibility, or termination of 
assistance or tenancy (or both), for the 
covered program. 

(3) This part restricts the use of 
information received by HUD or a PHA 
from a SWICA to: 

(i) Verifying an applicant's or 
participant's eligibility for or level of 
assistance; or 

(ii) In the case of an owner, informing 
the owner that an applicant's or 
participant's eligibility for or level of 
assistance is uncertain and needs to be 
verified. 
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This part prohibits termination, 
denial, suspension, or reduction of 
assistance without prior independent 
verification of wage and claim 
information obtained from a SWICA. 
The applicant or participant shall then 
be notified of any adverse findings and 
given an opportunity to contest them. 

(4) This part provides criminal and 
civil penalties for certain wrongful or 
negligent actions under this part. 

(b) Purpose. The purpose of this part - 
is to enable HUD and PHAs to obtain 
wage and claim information about 
applicants and participants in the 
covered programs through computer 
matches with SWICAs in order to verify 
an applicant's or participant's eligibility 
for or level of assistance and help 
decrease the incidence of fraud, waste, 
and abuse in these programs. The 
procedures covered by this part are 
intended primarily to augment current 
income verification procedures and/or 
requirements, and are in no way 
intended to supplant or otherwise affect 
those procedures and/or requiremerits. 

(c) Federal preemption. This part 
preempts any State law, including 
restrictions and penalties, which 
governs the collection and use of 
employee income information and wage 
and claim information to the extent it is 
inconsistent with this part. 


§ 760.3 Applicability. 

(a) Information to be covered by 
consent forms. The information covered 
by consent forms described in this part 
involves employee income information, 
and wage and claim information from a 
SWICA. In addition, consent forms may 
authorize the collection of other 
information, including information 
which can be obtained under other laws, 
regulations, and handbooks. See 24 CFR 
813.109(b) and 24 CFR 913.109(b) for 
current verification procedures, 
including requirements regarding signing 
and submitting consent forms, for the 
covered programs. 

(b) Programs covercd. This part 
applies to the following housing. 
assistance programs under chapters VIII 
and IX of this title: 

(1) Part 880, Section 8 Housing 
Assistance Payments for New 
Construction. 

(2) Part 881, Section 8 Housing 
Assistance Payments for Substantial 
Rehabilitation. 

(3) Part 882 (except Subparts D and EB), 
Section 8 Housing Certificate Program. 

(4) Part 882, Subparts D and E, Section 
8 Moderate Rehabilitation Program. 

(5) Part 883, Section 8 Housing 
Assistance Payments Program for State 
Housing Agencies. 
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(6) Part 884, Section & Housing 
Assistance Payments Program, New 
Construction Set-aside for Section 515 
Rural Rental Housing Projects. 

(8} Part 885, Loans for Housing for the 
Elderly or Handicapped. 

(9} Part 886, Section & Housing 
Assistance Program Special Allocations 
(subpart A, Loan Management, and 
subpart C, Property Disposition]. 

(10] Part 887, Housing Vouchers. 

(11) Part 900, Section 23 Housing 
Assistance Payments Program—New 
Construction and Substantial 
Rehabilitation. 

(12} Part 904, Low Income Housing 
Homeownership Opportunities. 

(13} Part 905, Indian Housing, 

(14} Pert 960, Admission to, and 
Occupancy of, Public Housing (other 
than Indian Housing]. 


§ 760.5 Definitions. 

As used in this part: 

Applicant means an applicant for 
assistance under the programs referred 
to in § 760.3. 

Cioim information means information 


regarding: 

(a) Whether an individual is receiving, 
has received, or has applied for 
unemployment compensation; 

(b) The amount of compensation the 
individual is receiving or is entitled to 
receive; and 

(c) The period or periods when, or 
with respect to which, the individual 
actually received such compensation. 

Computer match means the | 
automated comparison of data bases 
containing records about individuals. 

Computer matching agreement means 
the agreement which describes the 
responsibilities and obligations of the 
parties regarding a computer match. 

Consent form means a consent form 
or forms approved by HUD te be signed 
by applicants and participants for the 
purpose of obtaining employee income 
information from employers and wage 
and claim information from a SWICA or 
other information which can be obtained 
under other laws, regulations and 
handbooks, 

Employee i: income information means 
all the information known to current or 
previous employers which HUD or the 
processing entity determines is 
necessary for purposes of determining 
an applicant's or participant's eligibility 
for or level of assistance im a covered 
program. 

HUD means the United States 
Department of Housing and Urban 
Development. 

Owner means the person or entity for 
employee of an owner} that leases am 
assisted dwelling unit to an eligible 
family. 


Participant means a family receiving 
assistance under the programs referred 
to im § 760.3. 

Public Housing Agency (PHA} means 
any State, county, municipality, or other 
governmental entity or public body for 
agency or instrumentality thereof) that 
isa to engage in or assist in the 
development or operation of housing for 
lower income families under 24 CFR 
Chapters VHI or IX. The term includes 
Indian Housing Authorities. 

Processing entity means the person or 
entity that is responsible for making 
eligibility determinations and any 
interim or regularly scheduled income 
reexaminations under any of the 
programs referred fo im § 760.3.. 

State Wage Information Collection 
Agency (SWICA} means the SWICA, 
including any Indian tribal agency, 
receiving quarterly wage reports from 
employers in the State (which may be 
the agency administering the State’s 
unemployment compensation program], 
or an alternative system which has been 
determined by the Secretary of Laber, to 
be as effective and timely in providing 
employment related income and 
eligibility information. 

Wage information means information 
about wages as defined in the State’s 
unemployment compensation law and 
includes the Social Security Number (or 
numbers, if more than one), name of the 
employee, quarterly wages of an 
employee, and the name, address, State, 
telephone number, and (when known} 
Federal employer identification number 
of an employer reporting wages under @ 
State unemployment compensation law. 


Subpart B—Conditions Governing 
Colfection and Use of Information 
Obtained Pursuant to Consent Forms 


§ 760.1@ Consent by applicants and 
participants. 

(a) Required consent by applicants 
and participants. Each of the following 
individuals shall sign one or more 
consent forms. authorizing HUD, the 
PHA, or the owner to verify employee 
income information, and HUD or the 
PHA to request a SWICA to release 
wage and claim information: 

. (1) Each member of an applicant 
family who is at least 18 years of age, 
including the family head and spouse 
regardless of age; and 

(2) Each member of the participant 
family whe is at least 18 years of age, 
including the family head and spouse 
regardless of age. 

(b) Consent authorization: Ta whom 
and when— (1} Consent by applicants. 
The applicant shall submit the signed 
consent forms to the processing entity 
when their eligibility under a program 


referred to im § 760.3 is being 
determined. Applicants shall be 
responsible for the signing and 
submitting of consent forms by each 
applicable family member. 

(2) Initial consent by participants. ¥ 
participation for a program referred to in 
§ 760.3 was initiated before the effective 
date of the part, participants, including 
applicable members of their family, 
shall sign and submit consent forms at 
the next regularly scheduled income 
reexamination. Participants shall be 
responsible for the signing and 
submitting of consent forms by the 
family members. 

(3) Subsequent consent forms to be 
signed at the next interim or regularly 
scheduled income reexamination— 
special cases. Consent forms are 
required under the following 
circumstances: 

(i) Where there has been a change in 
the composition of the participant’s 
family, any new member of the family 18 
years or older shall sign and submit a 
consent form at the next interim or 
regularly scheduled reexamination; 

(ii} When a member of a family turns 
18 years of age, that member shall sign 
and submit a consent form at the next 
interim or regularly scheduled 
reexamination; 

(iii) Once a participant has submitted 
signed consent forms as an applicant or 
as @ preexisting participant, subsequent 
consent forms are required to be signed 
and submitted at the next interim oz 
regularly scheduled income 
reexamination as required by the PHA 
or as prescribed by HUD in 
administrative instructions. 

(c) Consent form requirements. The 
consent form required by this section 
shall contain, at a minimum, provisions 
authorizing: 

(1) HUD and PHAs to obtain from 
SWICAs any information or materials 
necessary to complete or verify the 
application for participation and/or to 
maintain continued assistance under a 
program referred to in § 760.3; and 

(2} HUD, PHAs, or the owner 
responsible for determining eligibility 
for or level of assistance, to verify with 
previous or current employers employee 
income information pertinent to the 
applicant's or participant’s eligibility for 
or level of assistance under a program 
referred ta in § 760.3. These 
requirements may be contained om more 
than one consent form. 


§ 760.15 Perwmities for failing to sign 
consent forms. 

(a) Denial of assistance. The 
processing entity shall deny admisson 
of an applicant, im accordance with the 
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provisions governing the program 
involved, if the applicant, or any 
member of the applicant's family, does 
not sign and submit the consent form as 
required in § 760.10. 

(b) Termination of assistance or 
tenancy. It shall be considered grounds 
for termination of assistance, and (if 
provided by the individual program 
covered by this part) the tenancy of a 
participant, in accordance with the 
provisions governing the program 
involved, if the participant, or any 
member of the participant's family, fails 
to sign and submit the consent forms as 
required in § 760.10. 

(c) Cross references. Individuals 
should consult the regulations and 
administrative instructions for the 
programs referred to in § 760.3 for 
further information on the use of 
employee income information and wage 
and claim information in determining 
the eligibility of applicants and the 
continued eligibility of participants. 


(a) Compliance with the Privacy Act. 
The collection, maintenance, use, and 
dissemination of employee income 
information and wage and claim 
information under this part shall be 
conducted, to the extent applicable, in 
compliance with the Privacy Act (5 
U.S.C. 552a) and all other provisions of 
Federal, State, and local law. 

(b) Privacy Act Notice. All applicants 
shall be provided with a Privacy Act 
notice at the time of application. All 
participants shall be provided with a 
Privacy Act notice at each annual 
income recertification. 


§ 760.25 Request for wage and claim 


(a) Information available from 
SWICA—to whom and what. HUD or 
the PHA may, after signed consent 
forms have been submitted to the 
processing entity by an applicant or 
participant, request wage and claim 
information from a SWICA. Where HUD 
is to conduct the computer match with a 
SWICA, the processing entity shall 
certify to HUD that the applicable 
applicants and participants have signed 
consent forms meeting the requirements 
of § 760.10(c) and have received a 
Privacy Act Notice as required by 
§ 760.20(b). Where the PHA is to 
conduct the computer match with a 
SWICA, the PHA shall certify to the 
SWICA that the applicable applicants 
and participants have signed consent 
forms meeting the requirements of 
§ 760.10(c). Regulations prescribed by 
the Secretary of Labor govern how often 


and in what form information may be 
disclosed by a SWICA. Wage and claim 
information will generally be obtained 
through computer matching agreements 
between HUD or a PHA and a SWICA, 
as described in paragraph (c) of this 
section. 

(b) Restrictions on use of wage and 
claim information obtained from 
SWICA. HUD or a PHA may only use 
wage and claim information obtained 
from a SWICA: 

(1) To verify an applicant's or 
participant's eligibility for or level of 
assistance; or 

(2) In the case of an owner, to inform 
the owner that an applicant's or 
participant's eligibility for or level of 
assistance is uncertain and needs to be 
verified. 

(c) Computer matching agreements 
between PHAs and SWICA., Computer 
matching agreements shall specify, 
among other things, the purpose and the 
legal authority for the match, a 
description of the records to be 
matched, a statement regarding 
disposition of information generated 
through the match, a description of the 
administrative and technical safeguards 
to be used in protecting the information 
obtained through the match, a 
description of the use of records, 
duplication and redisclosure 
restrictions, a certification and the 
amount a SWICA will charge HUD or a 
PHA for processing a request. 


(Approved by the Office of Management and 
Budget under control number 2508-0008) 


(a) Termination, denial, suspension, 
or reduction of assistance. Assistance 
may be terminated, denied, suspended, 
or reduced for an applicant or 
participant based on wage and claim 
information obtained from a SWICA if 
(1) the steps contained in paragraph (b) 
of this section have been taken to 
independently verify wage and claim 
information relating to— 

(i) The amount of the wages or 
unemployment compensation involved; 

(ii) Whether such applicant or 
participant actually has (or had) access 
to such wages or benefits for his or her 
own use; and 

(iii) The period or periods when, or 
with respect to which, the applicant or 
participant actually received the wages 
or benefits; and 

(2) The applicant or participant has 
been given an opportunity to contest 
any adverse findings in accordance with 
paragraph (c) of this section. 
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(b) Procedures for independent 
verification. Independent verification 
may be satisfied by any of the following 
procedures: : 

(1) Where a PHA is responsible for 
determining eligibility for or level of 
assistance. (i) Where HUD obtains wage 
and claim information from a SWICA, 
HUD shall compare the information with 
applicant and participant information 
about a family's income provided by the 
PHA to HUD. Where the wage and 
claim information reveals an employer 
that was not disclosed by the applicant 
or participant or where the wage and 
claim information differs substantially 
from the information received from the 
applicant or participant or from his or 
her employer, HUD shall have the PHA 
request the undisclosed employer or 
other employer to furnish in writing to 
the PHA any information necessary to 
establish an applicant's or participant's 
eligibility for or level of assistance in a 
covered program. PHAs shall not be 
required to pursue these verification 
procedures where the sums of money at 
issue are too small to raise an inference 
of fraud or justify the expense of 
independent verification and the 
procedures related to termination, 
denial, suspension, or reduction of 
assistance. The PHA may also verify the 
wage and claim information directly 
with an applicant or participant. 

(ii) Where a PHA obtains wage and 
claim information from a SWICA, the 
PHA shall compare the information with 
applicant and participant information 
about a family’s income provided by the 
applicant or participant or from his or 
her employer. Where the wage and 
claim information reveals an employer 
that was not disclosed by the applicant 
or participant or where the wage and 
claim information differs substantially 
from the information received from the 
applicant or participant or from his or 
her employer, the PHA shall request the 
undisclosed employer or other employer 
to furnish in writing to the PHA any 
information necessary to establish an. 
applicant's or participant's eligibility for 
or level of assistance in a covered 
program. PHAs shall not be required to 
pursue these verification procedures 
where the sums of money at issue are 
too small to raise an inference of fraud 
or justify the expense of independent 
verification and the procedures related 
to termination, denial, suspension, or 
reduction of assistance. The PHA may 
also verify the wage and claim 
information directly with an applicant or 
participant. 

(2) Where an owner is responsible for 
determining eligibility for or level of 
assistance. (i) Upon receiving wage and 
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claim information from a SWICA, HUD 
or the PHA, in cases where the PHA is 
contract administrator for an owner, 
shall compare the wage and claim 
information with the information about 
a family’s income obtained by the owner 
from the applicant or participant or from 
his or her employer. Where the wage 
and claim information reveals an 
employer that was not disclosed by the 
applicant or participant or where the 
wage and claim information differs 
substantially from the information 
received from the applicant or 
participant or from his or her employer, 
HUD or the PHA, as applicable, shall 
request the undisclosed employer or 
other employer to furnish in writing to 
the owner any information HUD or the 
PHA determines to b* r cessary for 
purposes of having t! wner 
redetermine an applice_.c’s or 
participant's eligibility for or level of 
assistance in a covered program. 
Neither HUD nor the PHA shall be 
required to contract the employer where 
the sums of money at issue are too small 
to raise an inference of fraud or justify 
the expense of independent verification 
and the procedures related to 
termination, denial, suspension, or 
reduction of assistance. Neither HUD 
nor the PHA may disclose wage and 
claim information obtained from a 
SWICA directly to an owner (unless a 
PHA is the owner). 

(ii) Based on the wage and claim 
information, HUD or the PHA may 
inform an owner that an applicant's or 
participant's eligibility for or level of 
assistance is uncertain and needs to be 
verified. The owner shall then reverify 
the applicant's or participant's income 
information by checking the accuracy of 
the information with the employer or 
directly with the family. Neither HUD 
nor the PHA may disclose wage and 
claim information obtained from a 
SWICA directly to an owner (unless a 
PHA is the owner). 

(c) Opportunity to contest. HUD, the 
PHA, or the owner shall promptly notify 
any applicant or participant in writing of 
any adverse findings made on the basis 
of the information verified in 
accordance with paragraph (b) of this 
section. Where the PHA conducts the 
computer match with a SWICA, 
termination, denial, suspension, or 
reduction of assistance shall be carried 
out in accordance with requirements 
and procedures applicable to each 
individual program, and shall not be 
required until the expiration of any 
notice period provided by the program's 
law or regulations. Where HUD 
conducts the computer match with a 
SWICA, termination, denial, suspension, 


or reduction of assistance shall be 
carried out in accordance with 
requirements and procedures applicable 
to each individual program, and shall 
not be required until the expiration of 
any notice period provided by the 
program’s law or regulations, or 30 days 
from the date of the notice, whichever is 
later. Any determination or 
redetermination of family income made 
on the basis of information verified in 
accordance with paragraph (b) of this 
section shall also be carried out in 
accordance with the requirements and 
procedures applicable to the individual 
covered program. The notice required by 
this subsection shall run concurrently 
with any other notice required by any 
other law, regulation, or handbook. The 
applicant or participant shall be given 
an opportunity to contest the findings in 
the same manner as applies to other 
information and findings relating to 
determination of family income or 
composition under the applicable 
housing assistance program. 


§ 760.35 Criminal and civil penalties. 


(a) Criminal penalties. Any person 
who knowingly and willfully requests or 
obtains under false pretenses any wage 
and claim information concerning an 
applicant or participant from a SWICA 
pursuant to this part, or who knowingly 
and willfully discloses any such 
information in any manner to any 
individual not entitled under any law to 
receive it, shall be guilty of a 
misdemeanor and fined not more than 
$5,000. The term “person” for purposes 
of this paragraph shall include an officer 
or employee of HUD, an officer or 
employee of any PHA, and any owner 
(or employee of an owner) responsible 
for determining eligibility for or level of 
assistance. 

(b) Civil penalties. Any applicant or 
participant affected by: 

(1) A negligent or knowing disclosure 
of information referred to in section 904 
of the McKinney Amendments or 
section 303(i) of the Social Security Act 
about such person by an officer or 
employee of any PHA or owner (or 
employee of an owner), which 
disclosure is not authorized by section 
904, section 303(i), or any implementing 
regulation, or 

(2) Any other negligent or knowing 
action that is inconsistent with section 
904, section 303(i), or any implementing 
regulation may bring a civil action for 
damages and such other relief as may be 
appropriate against any officer or 
employee of any PHA or owner (or 
employee of an owner) responsible for 
any such unauthorized action. 
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Authorized use of employee income 
information includes any use of the 
information determined by HUD, a PHA, 
or an owner to be necessary for 
determining eligibility for or level of 
assistance in a covered program and not 
prohibited by any Federal or State law. 
Jurisdiction of such a case is in the 
United States district court in the 
district in which the affected applicant 
or participant resides, in which the 
unauthorized action occurred, or in 
which the applicant or participant 
alleged to be responsible for the 
unauthorized action resides. 
Appropriate relief that may be ordered 
by the district court shall include 
reasonable attorney fees and other 
litigation costs. 


Subpart C—implementation 


§ 760.40 Effective date of rule. 


(a) Applicants. The provisions of this 
part, and the conforming changes made 
with respect to consent forms in the 
regulations governing the programs 
referred to in § 760.3, apply to all 
applicant eligibility determinations 
initiated on or after the effective date of 
this rule. 

(b) Participants. The provisions of this 
part, and the conforming changes made 
with respect to the execution of income 
verification consent forms for 
participants in the regulations governing 
the programs referred to in § 760.3, 
apply to each interim or regularly 
scheduled reexamination of the income 
of a participant initiated by the 
processing entity on or after the 
effective date of the rule. 


PART 813—DEFINITION OF INCOME, 
INCOME LIMITS, RENT AND 
REEXAMINATION OF FAMILY INCOME 
FOR THE SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM 
AND RELATED PROGRAMS 


21. This authority citation for part 813 
continues to read as follows: 


Authority: Secs. 3, 5(b), 8, 16, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437c, 
1437f, 1437n); Sec. 7(d) Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)). 


22. In § 813.109, paragraph (b) 1s 
revised to read as follows: 


§ 813.109 Initial determination, 
verification, and reexamination of family 
Income and composition. 

(b) Verification. As a condition of 
housing assistance under any program 
covered by this part, the PHA or Owner 
shall require the Family head and other 
such Family members as it designates to 





execute a HUD-approved release and 
consent {including any release and 
consent as required under Part 760} 
authorizing any depository or private 
source of income, or any Federal, State 
or local agency, to furnish or release to 
the PHA or Owner and to HUD such 
information as the PHA, Owner or HUD 
determines to be necessary. The PHA or 
Owner shall also require the Family to 
submit directly documentation 
determined to be necessary. Information 
or documentation shall be determined to 
be necessary if it is required for 
purposes of determining or auditing 2 
Family's eligibility to receive housing 
assistance, for determining the Family's 
Adjusted Income or Tenant Rent, for 
verifying related income, or for 
monitoring compliance with equal 
opportunity requirements. The use or 
disclosure of information obtained from 
a Family or from another source 
pursuant to this release and consent 
shall be limited to purposes directly 
connected with administration of this 
part 813 or the housing program under 
which the Family is receiving or 
applying for assistance. 


o * * ® * 


PART 880—SECTION & HOUSING 
ASSISTANCE PAYMENTS PROGRAM 
FOR NEW CONSTRUCTION 


23. The authority citation for 24 CFR 
part 880 continues fo read as follows: 


Authority: Secs. 3, 5, 8, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437¢; 
1437f)}; sec. 7(d}, Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)). 


24. In § 880.601, paragraph (b) is 
revised to read as follows: 

§ 880.601 Responsibilities of owner. 

(b) Management and maintenance. 
The owner is responsible for all 
management functions (including 
provision of Federal selection 
preferences in accordance with 
§ 880.613, selection of tenants, obtaining 
and verifying Social Security Numbers 
submitted by families (as provided by 24 
CFR part 750), obtaining signed consent 
forms from families for the obtaining of 
wage and claim information from State 
Wage Information Collection Agencies 
(as provided by 24 CFR part 760), 
reexamination of family income, 
evictions and other terminations of 
tenancy, and collection of rents) and all 
repair and maintenance functions 
{including ordinary and extraordinary 
maintenance and rep'acement of capital 
items}. All these functions must be 
performed in compliance with 


applicable Equal Opportunity 
requirements. 
25. In § 880.603, the text 


introductory 
of paragraph (b), and paragraphs (b){3) 
and (c), are revised to read as follows: 


§ 880.603 Sefection and admission of 
assisted tenants. 

(b) Determination of eligibility and 
selection of tenants. The owner is 
responsible for determining whether the 
applicant is eligible, in accordance with 
parts 812 and 813 of this chapter, and 
parts 750 and 760 of chapter VII. The 
owner is also responsible for the 
selection of families, including giving a 
Federal selection preference in 
accordance with § 880.613. 


* * ® * 2 


(3) If the owner determines that an 
applicant is ineligible on the basis of 
income or family composition, or 
because of failure to meet the disclosure 
and verification requirements for Social 
Security Numbers fas provided by 24 
CFR part 750), or because of failure by 
an applicant to sign and submit consent 
forms (as provided by 24 CFR parts 760 
and 813), or that the owner is not 
selecting the applicant for other reasons, 
the owner wil! promptly notify the 
applicant in writing of the determination 
and its reasons, and that the applicant 
has the right to meet with the owner or 
managing agent in accordance with 
HUD requirements. Where the owner is 
a PHA, the applicant may request an 
informal hearing. If the PHA determines 
that the applicant is not eligible, the 
PHA will notify the applicant and 
inform the applicant that he or she has 
the right to request HUD review of the 
PHA’s determination. The applicant may 
also exercise other rights if the applicant 
believes that he or she is being 
discriminated against on the basis of 
race, color, creed, religion, sex, or 
national origin. The informal review 
provisions for the denial of a Federal 
preference are contained in § 880.613{k). 
See 24 CFR 760.30(c} for notice 
requirements where assistance is 
terminated, denied, suspended, or 
reduced based on wage and claim 
information obtained by HUD from a 
State Wage Information Collection 
Agency. 

(c) Reexamination of family income 
and composition—{1) Regular 
reexaminations. The owner must 
reexamine the income and composition 
of all families at least every 12 months. 
Upon verification of the information, the 
owner must make appropriate 
adjustments in the Total Tenant 
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Payment in accordance with part 813 of 
this and determine whether the 
family’s unit size is still appropriate. The 
owner must adjust Tenant Rent and the 
Housing Assistance Payment to reflect 
any change in Total Tenant Payment 
and must carry out any unit transfer 
required by HUD. At the time of the 
annual reexamination of family income 
and composition, the owner must 
require the family to disclose the verify 
Social Security Numbers, as provided by 
24 CFR part 750. For requirements 
regarding the signing and submitting of 
consent forms by families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see 24 CFR part 760. 

(2) Interim reexaminations. The 
family must comply with provisions in- 
its lease regarding interim reporting of. 
changes in income. If the owner receives 
information concerning a change in the 
family’s income or other circumstances 
between regularly scheduled 
reexaminations, the owner must consult 
with the family and make any 
adjustments determined to be 
appropriate. Any change in the family’s 
income or other circumstances that 
results in an adjustment in the Total 
Tenant Payment, Tenant Rent and 
Housing Assistance Payment must be 
verified. See 24 CFR 750.10{d){2)fi) for 
the requirements for the disclosure and 
verification of Social Security Numbers 
at interim reexaminations involving new 
family members. For requirements 
regarding the signing and submitting of 
consent forms for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies, see 24 
CFR part 760. 

(3) Continuation of housing assistance 
payments. A family’s eligibility for 
Housing Assistance Payments continues 
until the Total Tenant Payment equals 
the Gross Rent. The termination of 
eligibility at such point will not affect he 
family’s other rights under its lease, nor 
will such termination preclude the 
resumption of payments as a result of — 
later changes in income, rents, or other 
relevant circumstances during the term 
of the Contract. However, eligibility also 
may be terminated in accordance with 
HUD requirements, for such reasons as 
failure to submit requested verification 
information, including failure to meet 
the disclosure and verification 
requirements for Social Security 
Numbers, as provided by 24 CFR part 
750, or failure to sign and submit 
consent forms for the obtaining wage 
and claim information from State Wage 
Information Collection Agencies, as 
provided by 24 CFR part 760. 


* * * e 
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26. In § 880.607, paragraph (b)(3) is 
revised to read as follows: . 


§ 880.607 Termination of tenancy and 
modification of lease. 


* * * * « 

(b) et * * 

(3) Material noncompliance. Material 
noncompliance with the lease includes: 

(i) One or more substantial violations 
of the lease; or 

(ii) Repeated minor violations of the 
lease that disrupt the livability of the 
building; adversely affect the health or 
safety of any person or the right of any 
tenant to the quiet enjoyment of the 
leased premises and related facilities; 
interfere with the management of the 
building or have an adverse financial 
effect on the building. 
Failure of the family to timely submit all 
required information on family income 
and composition (see 24 CFR part 750, 
part 760, or part 813) will constitute a 
substantial violation of the lease. 
Nonpayment of rent or any other 
financial obligation due under the lease 
(including any portion thereof) beyond 
any grace period permitted under State 
law will constitute a substantial 
violation of the lease. The payment of 
rent or any other financial obligation 
due under the lease after the due date 
but within the grace period permitted 
under State law will constitute a minor 
violation. 


PART 881—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM 
FOR SUBSTANTIAL REHABILITATION 


26. The authority citation for 24 CFR 
part 881 continues to read as follows: 


Authority: Secs. 3, 5, and 8, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437c, 
and 1437f); sec. 7(d), Department of Housing 
and Urban Development Act (42 U.S.C. 
3535(d)). 

27. In § 881.601, paragraph (b) is 
revised to read as follows: 


§ 881.601 Responsibilities of owner. 
* * * * * 

(b) Management and maintenance. 
The owner is responsible for all 
management functions (including 
provision of Federal selection 
preferences in accordance with 
§ 881.613, selection of tenants, obtaining 
and verifying Social Security Numbers 
submitted by families (as provided by 24 
CFR part 750), obtaining signed consent 
forms from families for the obtaining of 
wage and claim information from State 
Wage Information Collection Agencies 
(as provided by 24 CFR part 760), 
reexamination of family incomes, 
evictions and other terminations of 


tenancy, and collection of rents) and all 
repair and maintenance functions 
(including ordinary and extraordinary 
maintenance and replacement of capital 
items). All these functions must be 
performed in compliance with 
applicable Equal Opportunity 
requirements. 


* * * * * 


28. In § 881.603, the introductory text 
of paragraph (b), and paragraphs (b)(3) 
and (c), are revised to read as follows: 


§ 881.603 Selection and admission of 
assisted tenants. 


* * * * * 


(b) Determination of eligibility and 
selection of tenants. The owner is 
responsible for determining whether the 
applicant is eligible, in accordance with 
parts 812 and 813 of this chapter, and 
parts 750 and 760 of chapter VII. The 
owner is also responsible for the 
selection of families, including giving a 
Federal selection preference in 
accordance with § 881.613. 


* * * * * 


(3) If the owner determines that an 
applicant is ineligible on the basis of 
income or family composition, or 
because of failure to meet the disclosure 
and verification requirements for Social 
Security Numbers (as provided by 24 
CFR part 750), or because the applicant 
fails to sign and submit consent forms 
for the obtaining of wage and claim 
information from State Wage 
Information Collection Agencies (as 
provided by 24 CFR part 760), or that the 
owner is not selecting the applicant for 
other reasons, the owner will promptly 
notify the applicant in writing of the 
determination and its reasons, and that 
the applicant has the right to meet with 
the owner or managing agent in 
accordance with HUD requirements. 
Where the owner is a PHA, the 
applicant may request an informal 
hearing. If the PHA determines that the 
applicant is not eligible, the PHA will 
notify the applicant and inform the 
applicant that he or she has the right to 
request HUD review of the PHA’s 
determination. The applicant may also 
exercise other rights if the applicant 
believes that he or she is being 
descriminated against on the basis of 
race, color, creed, religion, sex, or 
national origin. The informal review 
provisions for the denial of a Federal 
preference are contained in § 881.613(k). 
See 24 CFR 760.30(c) for notice 
requirements where assistance is 
terminated, denied, suspended, or 
reduced based on wage and claim 
information obtained by HUD from a 
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State Wage Information Collection 
Agency. 
* * J * * 

(c) Reexamination of family income 
and composition—{1) Regular 
reexaminations. The owner must 
reexamine the income and composition 
of all families at least once every 12 
months. After consultation with the 
family and upon verification of the 
information, the owner must make 
appropriate adjustments in the Total 
Tenant Payment in accordance with part 
813 of this chapter and determine 
whether the family’s unit size is still 
appropriate. The owner must adjust 
Tenant Rent and the Housing Assistance 
Payment to reflect any change in Total 
Tenant Payment and must carry out any 
unit transfer required by HUD. At the 
time of the annual reexamination of 
family income and compostion, the 
owner must require the family to 
disclose and verify Social Security 
Numbers, as provided by 24 CFR part 
750. For requirements regarding the 
signing and submitting of consent forms 
by families for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies, see 24 
CFR part 760. 

(2) Interim reexaminations. The 
family must comply with provisions in 
its lease regarding interim reporting of 
changes in income. If the Owner 
receives information concerning a 
change in income between regularly 
scheduled reexaminations, the Owner 
must consult with the family and make 
any adjustments determined to be 
appropriate. Any change in the family’s 
income or other circumstances that 
results in an adjustment in the Total 
Tenant Payment, Tenant Rent and 
Housing Assistance Payment must be 
verified. See 24 CFR 750.10(d)(2)(i) for 
the requirements for the disclosure and 
verification of Social Security Numbers 
at interim reexaminations involving new 
family members. For requirements 
regarding the signing and submitting of 
consent forms by families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see 24 CFR part 760. 

(3) Continuation of housing assistance 
payments. A family’s eligibility for 
Housing Assistance Payments continues 
until the Total Payment equals the Gross 
Rent. The termination of eligibility at 
such point will not affect the family’s 
other rights under its lease, nor will such 
termination preclude the resumption of 
payments as a result of later changes in 
income, rents, or other relevant 
circumstances during the term of the 
contract. However, eligibility also may 
be terminated in accordance with HUD 





requirements for Social Security 
Numbers, as provided by 24 CFR part 
750, or faihure to sign and submit 
consent forms for the wage 
and claim information from State Wage 
Information Collection Agencies, as 
provided by 24 CFR part 760. 


* + * * ° 


29. In § 881.607, paragraph (b){3) is 
revised to read as follows: 


§ 881.607 Termination of tenancy and 
modification of lease. 


* . = * * 


b e&¢* & 

ae ts Material 
noncompliance with the lease includes: 

(i) One or more substantial violations 
of the lease; or 

{ii) Repeated minor violations of the 
lease that the livability of the 
building; adversely affect the health or 
safety of any person or the right of any 
tenant te the quiet enjoyment of the 
leased premises and related facilities; 
interfere with the management of the 
building: or have an adverse financial 
effect on the building. Failure of the 
family to timely submit ali required 
information on family income and 
composition or eligibility factors 
{including failure to disclose and verily 
Social Security Numbers {as provided 
by 24 CFR part 750}, faihure to sign and 
submit consent forms fas provided 24 
CFR part 769}, or knowingly provide 
incomplete or inaccurate information) 
will constitute a substantial violation of 
the lease. Nonpaymen? of ren} or any 
other financial} obligation due under the 
lease (including any portion thereof} 
beyond any grace period permitted 
under State lew will constitute a 
substantial violation of the lease. The 
payment of rent or any other financial 
obligation due under the lease after the 
due date but within the grace period 
permitted under State law will 
constitute a minor violation. 


* ~ * 


PART 882—SECTION 8 
ASSISTANCE PAYMENTS PROGR PROGRAM— 
EXISTING HOUSING 


30. The authority citation for 24 CFR 
part 882 would be revised fo read as 
follows: 


Anthority: Secs. 3, 5, and 8, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 2437c, 
and 1437f}; sec. 7(d}, Department of Housing 

and Urban Development Act (42 U.S.C. 
3535(dJ]. Subpart H is also issued under secs. 
401 and 441, Stewart B. McKinney Homeless 
Assistance Act, Pub. L. 100-77, approved July 


22, 1987; secs. 481 and 485, Stewart B. 
Assistance 


approved November 7, 1988. 


31. In § 882.116, paragraphs (c} and 
(m) are revised to read as follows: 


ae ers of the PHA. 


* 


(c) Receipt ‘a review of applications 
for Certificates of Family Participation; 
provision of a Federal preference in 
selecting applicants for participation in 
accordance with § 882.219; verification 
of famify income and other factors 
relating to eligibility and amount of 
— {including obtaining and 

verifying Social Security Numbers 
submitted by families, as provided by 24 
CFR part 750, and requiring families to 
sign and submit consent forms for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, as provided by 24 CFR part 
760}; and maintenance of a waiting list 
in accordance with this part; 

(m) Reexamination of family income, 
composition, and extent of medical or 
child care expenses; redeterminations, 
as appropriate, of the amount of Total 
Tenant Payment and amount of housing 
assistance payment im accordance with 
part 813 of this chapter; obtaining and 
verifying Social Security Numbers 
submitted by families, as provided by 24 
CFR part 750; and requiring families to 
sign and submit consent forms, as 
provided by 24 CFR part 760; 

92. In § 882.118, paragraph fa)f1) is 
revised to read as follows: 


§ 682.118 Obligations of the family. 

(a) The family must: 

(2) Supply such certification, release, 
information, or documentation as PHA 
or HUD determine to be necessary, 
including the submission of Social 
Security Numbers and verifying 
documentation {as provided by 24 CFR 
part 750}, the submission of signed 
consent forme for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies (as 
provided by 24 CFR part 760}, and 
submissions required for an annual or 
interim reexamination of family income 
and composition. 

a * t * * 

33. In § 882.209, paragraph {a}{2} is 

revised to read as follows: 


$ 882.209 Selection and participation. 
a) ee 
(2) The PHA must determine whether 
an applicant for participation: 
(i) Qualifies as a family; and 
(ii) Is income-eligible. 
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requirements, for such reasons as failure 
to submit requested verification 
information, including failure to meet 
the disclosure and verification 


The Family shall submit any 
certification, release, information, or 
documentation as the PHA or HUD 
determines to be necessary (see 24 parts 
750, 760 and 813). 


* * * * * 


34. Im $ 882.216, a new paragraph fe) is 
added to read as follows: 


§ 882.210 Grounds for denial or 
termination of assistance. 


* * * * * 


(e} The PHA shall deny the admission 
of a Family, if the applicant, or any 
member of the applicant's family does 
not sign and submit consent forms, as 
provided by 24 CFR part 760. It shall be 
considered grounds for termination of 
assistance, if the participant, or any 
member of the participant's family fails 
to sign and submit consent forms, as 
provided by 24 CFR part 760. 


35. In § 882.212, paragraphs (a), (b), 
and (c) are revised to read as fallows: 


§ 882.212 Reexamination of Family income 
and compositor. 
(a) Regular reexominations. The PHA 


must reexamine the income and 
compositon of all families at least once 
every 12 months. After consultation with 
the family and upon verification of the 
information, the PHA must make 
appropriate adjustments in the Total 
Tenant Payment in accordance with part 
813 of this chapter and determine 
whether the family’s unit size is still 
appropriate (see § 882.2413). The PHA 
must adjust Tenant Rent and the 
Housing Assistance Payment to reflect 
any change in Total Tenant Payment. At 
the time of the annual reexamination of 
family income and composition, the 
PHA shall require the family to submit 
any certification, release, iniormation, or 
documentation as the PHIA or HUD 
determines to be necessary (see 24 CFR 
parts 750, 760, and 813). 

(b) Interim reexaminations. The 
family must comp)y with provisions in 
§ 882.118 regarding interim reporting of 
changes in income. If the PHA receives 
information concerning a change in the 
family’s income or other circumstances 
between regularly scheduled 
reexaminations, the PHA must consult - 
with the family and make any 
adjustments determined to 
appropriate. Ay change in he family’ 
income or other circumstances that 
results in an adjustment in the Total 
Tenant Payment, Tenant Renf, and 
Housing Assistance Payment must be 
verified. See 24 CFR 750:10(d)(230H wa 
the requirements for the disclosure and 
verification of Social Security Numbers 
at interim reexaminations involving new 
family members. For requirements 
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regarding the signing and submitting of 
consent forms by families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see 24 CFR part 760. 

(c) Continuation of housing assistance 
payments. A family’s eligibility for 
Housing Assistance Payments shall 
continue until the Total Tenant Payment 
equals the Gross Rent. The termination 
of eligibility at such point will not affect 
the family’s other rights under its lease, 
nor will such termination preclude the 
resumption of payments as a result of 
later changes in income, rents or other 
relevant circumstances during the term 
of the Contract. However, eligibility also 
may be terminated in accordance with 
HUD requirements for such reasons as 
failure to submit requested verification 
information, including failure to meet 
the disclosure and verification 
requirements for Social Security 
Numbers, as provided by 24 CFR part 
750, or failure to sign and submit 
consent forms for the obtaining of wage 
and claim information from State Wage 
Information Agencies, as provided by 24 
CFR part 760. 
36. In § 882.514, paragraph (a)(1) is 


revised to read as follows: 


§ 882.514 Family participation. 

(a) Initial determination of family 
eligibility. (1) The PHA is responsible 
for receipt and review of applications, 
and determination of family eligibility 
for participation in accordance with 
HUD regulations (see parts 812 and 813 
of this chapter, and 24 CFR parts 750 
and 760). The PHA is responsible for 
verifying the sources and amount of the 
family’s income and other information 
necessary for determining income 
eligibility and the amount of the 
assistance payments. The PHA is also 
responsible for giving a Federal 
selection preference in accordance with 
§ 822.517. 

* * * * * 


37. Section 882.515 is revised to read 
as follows: 


§ seaame Reexamination of family income 
an 

(a) Regular reexaminations. The PHA 
must reexamine the income and 
composition of all families at least once 
every 12 months. After consultation with 
the family and upon verification of the 
information, the PHA must make 
appropriate adjustments in the Total 
Tenant Payment in accordance with part 
813 of this chapter and determine 
whether the family’s unit size is still 
appropriate (see § 882.213}. The PHA 
must adjust Tenant Rent and the 
Housing Assistance Payment to reflect 


any change in Total Tenant Payment. At 
the time of the annual reexamination of 
family income and composition, the 
PHA must require the family to disclose 
and verify Social Security Numbers. For: 
requirements regarding the signing and 
submitting of consent forms by families 
for the obtaining of wage and claim 
information from State Wage 
Information Collection Agencies, see 24 
CFR part 760. 

(b) Interim reexaminations. The 
family must comply with provisions in 
§ 882.118 regarding interim reporting of 
changes in income. If the PHA receives 
information concerning a change in the 
family’s income or other circumstances 
between regularly scheduled 
reexaminations, the PHA must consult 
with the family and make any 
adjustments determined to be 
appropriate. Any change in the family’s 
income or other circumstances that 
results in an adjustment in the Total 
Tenant Payment, Tenant Rent, and 
Housing Assistance Payment must be 
verified. See 24 CFR 750.10(d)}(2)(i) for 
the requirements for the disclosure and 
verification of Social Security Numbers 
at interim reexaminations involving new 
family members. For requirements 
regarding the signing and submitting of 
consent forms by families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see 24 CFR part 760. 

(c) Continuation of housing assistance 
payments. A family’s eligibility for 
Housing Assistance Payments shall 
continue until the Total Tenant Payment 
equals the Gross Rent. The termination 
of eligibility at such point will not affect 
the family’s other rights under its lease, 
nor will such termination preclude the 
resumption of payments as a result of 
later changes in income, rents or other 
relevant circumstances during the term 
of the Contract. However, eligibility also 


may be terminated in accordance with 
HUD requirements for such reasons as 


failure to submit requested verification 
information, including failure to meet 
the disclosure and verification 
requirements for Social Security 
Numbers, as provided by 24 CFR part 
750, or failure to sign and submit 
consent forms for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies, as 
provided by 24 CFR part 760. 


PART 883—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM— 
STATE HOUSING AGENCIES 


38. The authority citation for 24 CFR 
part 883 continues to read as follows: 


Authority: Secs. 3, 5, and 8, United States 
Housing Act of 1997 (42 U.S.C. 1437a, 1437c, 


and 1437f); sec. 7(d), Department of Housing 
and = Development Act (42 U.S.C. 
3535(d)). 


39. In § 883.702, paragraph (b) is 
revised to read as follows: 


§ 863.702 Responsibilities of owner. 
* 2 * * ® 

(b) Management and maintenance. 
The owner is responsible for all 
management functions (including 
provision of Federal selection 
preferences in accordance with 
§ 883.714, selection of tenants, obtaining 
and verifying Social Security Numbers 
submitted by families (as provided by 24 
CFR part 750), obtaining signed consent 
forms for the obtaining of wage and 
claim information from State Wage 
Information Collection Agencies {as 
provided by 24 CFR part 760), 
reexamination of family income, 
evictions and other terminations of 
tenancy, and collection of rents) and all 
repair and maintenance functions 
(including ordinary and extraordinary 
maintenance and replacement of capital 
items). All these functions must be 
performed in compliance with 
applicable Equal Opportunity 
requirements. 


40. In § 883.704, the introductory text 


of paragraph (b), and paragraphs (b)(3) 
and (c), are revised to read as follows: 


§ 883.704 Selection and admission of 
tenants. 


. ‘ s ’ * 
(b) Determination of eligibility and 


selection of tenants. The owner is 
responsible for determining whether the 


applicant is eligible, in accordance with 
parts 812 and 813 of this chapter, and 
parts 750 and 760 of chapter VII. The 
owner is also responsible for the 
selection of families, including giving a 
Federal preference in accordance with 
§ 883.714. 


& * * * 


(3) If the owner determines that an 
applicant is ineligible on the basis of 
income or family composition, or 
because of failure to meet the disclosure 
and verification requirements of Social 
Security Numbers (as provided by 24 
CFR part 750), or because of failure to 
sign and submit consent forms for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies (as provided by 24 CFR part 
760), or if the owner is not selecting the 
applicant for other reasons, the owner 
will promptly notify the applicant in 
writing of the determination and its 
reasons, and that the applicant has the 
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right to meet with the owner or 
managing agent in accordance with 
HUD requirements. Where the owner is 
a PHA, the applicant may request an 
informal hearing. If the PHA determines 
that the applicant is not eligible, the 
PHA will notify the applicant and 
inform the applicant that he or she has 
the right to request a review by the 
Agency and HUD of the PHA's 
determination. The applicant may also 
exercise other rights if the applicant 
believes that he or she is being 
discriminated against on the basis of 
race, color, creed, religion, sex, or 
national origin. The informal review 
provisions for the denial of a Federal 
preference are contained in § 883.714{k) 
of that section. See 24 CFR 760.30{c) for 
notice requirements where assistance is 
terminated, denied, suspended, or 
reduced based on wage and claim 
information obtained by HUD from a 
State Wage Information Collection 
Agency. 

* * * * * 

(c) Reexamination of family income 
and composition—({i) Regular 
reexaminations. The owner must 
reexamine the income and composition 
of all families at least once every 12 
months. After consultation with the 
family and upon verification of the 
information, the owner must make 
appropriate adjustments in the Total 
Tenant Payment in accordance with part 
813 of this chapter and determine 
whether the family’s unit size is still 
appropriate. The owner must adjust 
Tenant Rent and the Housing Assistance 
Payment to reflect any change in Total 
Tenant Payment and must carry out any 
unit transfer required by HUD. At the 
time of the annual reexamination of 
family income and composition, the 
owner must require the family to 
disclose and verify Social Security 
Numbers, as provided by 24 CFR part 
750. For requirements regarding the 
signing and submitting cf consent forms 
by families for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies, see 24 
CFR part 760. 

(2) Interim-reexaminctions. The 
family must comply with provisions in 
its lease regarding interim reporting of 
changes in income. If the owner receives 
information concerning a change in the 
family’s income or other circumstances 
between regularly scheduled 
reexaminations, the owner must consult 
with the family and make any 
adjustments determined to be 
appropriate. Any change in the family’s 
income or other circumstances that 
results in an adjustment in the Total 
Tenant Payment, Tenant Rent, and 


Housing Assistance Payment must be 
verified. See 24 CFR 750.10(d)(2)(i) for 
the requirements for the disclosure and 
verification of Social Security Numbers 
at interim reexaminations involving new 
family members. For requirements 
regarding the signing and submitting of 
consent forms by families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see 24 CFR part 760. 

(3) Continuation of housing assistance 
payments. A family's eligibility for 
Housing Assistance Payments continues 
until the Total Tenant Payment equals 
the Gross Rent. The termination of 
eligibility at such point will not affect 
the family’s other rights under its lease, 
nor will such termination preclude the 
resumption of payments as a result of 
later changes in income, rents or other 
relevant circumstances during the term 
of the contract. However, eligibility also 
may be terminated in accordance with 
HUD requirements, for such reasons as 
failure to submit requested verification 
information, including failure to meet 
the disclosure and verification 
requirements for Social Security 
Numbers, as provided by 24 CFR part 
750, or failure to sign and submit 
consent forms for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies, as 
provided by 24 CFR part 760. 

41. In § 883.708, paragraph (b)(3) is 
revised to read as follows: 


§ 883.708 Termination of tenancy and 
modification of lease. 

(b) * 2 

(3) Material noncompliance. Material 
noncompliance with the lease includes: 

(i) One or more substantial violations 
of the lease; or 

(ii) Repeated minor violations of the 
lease that disrupt the livability of the 
building, adversely affect the health or 
safety of any person or the right of any 
tenant to the quiet enjoyment of the 
leased premises and related facilities; 
interfere with the management of the 
building; or have an adverse financial 
effect on the building or project. Failure 
of the family to timely submit all 
required information on family income 
and composition or eligibility factors 
{including failure to disclose and verify 
Social Security Numbers, as provided by 
24 CFR part 750, failure to sign and 
submit consent forms for the obtaining 
of wage and claim information from 
State Wage Information Collection 
Agencies, as provided by 24 CFR part 
760, or knowingly provide incomplete or 
inaccurate information) will constitute a 
substantial violation of the lease. 
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Nonpayment of rent or any other 
financial obligation due under the lease 
(including any portion thereof) beyond 
any grace period permitted under State 
law will constitute a substantial 
violation of the lease. The payment of 
rent or any other financial obligation 
due under the lease after the due date 
but within the grace period permitted 
under State law will constitute a minor 
violation. 


* * * * * 


PART 884—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM, 
NEW CONSTRUCTION SET-ASIDE FOR 
SECTION 515 RURAL RENTAL 
HOUSING PROJECTS 


42. The authority citation for part 884 
continues to read as follows: 


Authority: Secs. 3, 5, and 8, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437c, 
and 1437f); sec. 7(d), Department of Housing 
and Urban Development Act (42 U.S.C. 
3535(d)). 


43. In § 884.118, paragraphs (a) (3) and 
(7) are revised to read as follows: 


§ 884.118 Responsibilities of the owner. 
(a) xk ; 
(3) Performance of ali management 

functions, including the taking of 

applications; selection of families, 
including verification of income, 
provision of Federal selection 
preferences in accordance with 

§ 884.226, obtaining and verifying Social 

Security Numbers submitted by 

applicants (as provided by 24 CFR part 

750), obtaining signed consent forms 

from applicants for the obtaining of - 

wage and claim information from State 

Wage Information Collection Agencies 

(as provided by 24 CFR part 760), and 

other pertinent requirements; and 

determination of eligibility and amount 
of tenant rent in accordance with HUD- 
established schedules and criteria. 

* * 2 * * 


(7) Reexamination of family income 
and composition; redetermination, as 
appropriate, of the amount of Tenant 
Rent and the amount of housing 
assistance payment in accordance with 
part 813; obtaining and verifying Social 
Security Numbers submitted by 
participants, as provided by 24 CFR part 
750; and obtaining signed consent forms 
from participants for the obtaining of 
wage and claim information from State 
Wage Information Collection Agencies, 
as provided by 24 CFR part 760. 


* * * * * 


44. Section 884.216 is revised to read 
as follows: 
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§ 884.216 Termination of tenancy. 


The owner is responsible for 
termination of tenancies, including 
evictions. However, conditions for 
payment of housing assistance 
payments for any resulting vacancies 
must be as set forth in § 884.106(c)(1). 
Failure of the family to sign and submit 
consent forms for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies, as 
provided by 24 CFR part 760, shall be 
grounds for termination of tenancy. 

45. Section 884.218 is revised to read 
as follows: 


§ 884.218 Reexamination of family income 
and 

(a) Regular reexaminations. The 
owner must reexamine the income and 
composition of all families at least once 
each year. Upon verification of the 
information, the owner must make 
appropriate adjustments in the Total 
Tenant Payment in accordance with part 
813 of this chapter and determine 
whether the family’s unit size is still 
appropriate. The owner must adjust 
Tenant Rent and the Housing Assistance 
Payment to reflect any change in Total 
Tenant Payment and carry out any unit 
transfer required by HUD. At the time of 
the annual reexamination of family 
income and composition, the owner 
must require the family to disclose and 
verify Social Security Numbers, as 
provided by 24 CFR part 750. For 
requirements regarding the signing and 
submitting of consent forms by families 
for the obtaining of wage and claim 
information from State Wage 
Information Collection Agencies, see 24 
CFR part 760. 

(b) Interim reexaminations. The 
family must comply with provisions of 
its lease regarding interim reporting of 
changes in income. If the owner receives 
information concerning a change in the 
family’s income or other circumstances 
between regularly scheduled 
reexaminations, the owner must consult 
with the family and make any 
adjustments determined to be 
appropriate. Any change in the family’s 
income or other circumstances that 
results in an adjustment in the Total 
Tenant Payment, Tenant Rent and 
‘Housing Assistance Payment must be 
verified. See 24 CFR 750.10(d)(2)(i) for 
the requirements for the disclosure and 
verification of Social Security Numbers 
at interim reexaminations involving new 
family members. For requirements 
regarding the signing and submitting of 
consent forms by families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see 24 CFR part 760. 


(c) Continuation of housing assistance 
payments. A family’s eligibility for 
Housing Assistance Payments continues 
until the Total Tenant Payment equals 
the Gross Rent, or until the family loses 
eligibility for continued occupancy 
under Farmer’s Home Administration 
regulations. However, eligibility also 
may be terminated in accordance with 
HUD requirements, for such reasons as 
failure to submit requested verification 
information, including failure to meet 
the disclosure and verification 
requirements for Social Security 
Numbers, as provided by 24 CFR part 
750, or failure to sign and submit 
consent forms for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies, as 
provided by 24 CFR part 760. 


* * * * * 


PART 885—LOANS FOR HOUSING 
FOR THE ELDERLY OR HANDICAPPED 


46. The authority citation for 24 CFR 
part 885 continues to read as follows: 

Authority: Sec. 202, Housing Act of 1959 (12 
U.S.C. 1701q); sec. 8, United States Housing 
Act of 1937 (42 U.S.C. 1437f); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


47. In § 885.950, paragraphs (a) and (c) 
are revised to read as follows: 


§ 885.950 Selection and admission of ~ 
tenants. 

(a) Application for admission. The 
Borrower must accept applications for 
admission to the project in the form 
prescribed by HUD. Applicant families 
applying for assisted units {or 
residential spaces in a group home) must 
complete a certification of eligibility as 
part of the application for admission. 
Applicant families must meet the 
disclosure and verification requirements 
for Social Security Numbers, as 
provided by 24 CFR part 750. Applicant 
families must sign and submit consent 
forms for the obtaining of wage and 
claim information from State Wage 
Information Collection Agencies, as 
provided by 24 CFR part 760. Both the 
Borrower and the applicant family must 
complete and sign the application for 
admission. On request, the Borrower 
must furnish copies of all applications 
for admission to HUD. 


* * e ® * 

(c) Reexamination of family income 
and composition—{1) Regular 
reexaminations. If the family occupies 
an assisted unit (or residential space in 
a group home), the Borrower must 
reexamine the income and composition 
of the family at least every 12 months. 
Upon verification of the information, the 
Borrower shall make appropriate 
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adjustments in the total tenant payment 
in accordance with part 813 of this 
chapter, as modified by § 885.5, and 
determine whether the family’s unit size 
is still appropriate. The Borrower must 
adjust tenant rent and the project 
assistance payment and must carry out 
any unit transfer in accordance with 
HUD standards. At the time of the 
annual reexamination of family income 
and composition, the Borrower must 
require the family meet the disclosure 
and verification requirements for Social 
Security Numbers, as provided by 24 
CFR part 750. For requirements 
regarding the signing and submitting of 
consent forms by families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see 24 CFR part 760. 

(2) Interim reexamination. If the 
family occupies an assisted unit (or 
residential space in a group home) the 
family must comply with provisions in 
the lease regarding interim reporting of 
changes in income. If the Borrower 
receives information concerning a 
change in the family’s income or other 
circumstances between regularly 
scheduled reexaminations, the Borrower 
must consult with the family and make 
any adjustments determined to be 
appropriate. Any change in the family’s 
income or other circumstances that 
results in an adjustment in the total 
tenant payment, tenant rent and project 
assistance payment must be verified. 
See 24 CFR 750.10(d)(2)(i) for the ~ 
requirements for the disclosure and 
verification of Social Security Numbers 
at interim reexaminations involving new 
family members. For requirements 
regarding the signing and submitting of 
consent forms by families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see 24 CFR part 760. 

(3) Continuation of project assistance 
payment, (i) A family occupying an 
assisted unit (or residential space in a 
group home) shall remain eligible for 
project assistance payment until the 
total tenant payment equals or exceeds 
the gross rent (or a pro rata share of the 
gross rent in a group home). The 
termination of subsidy eligibility will not 
affect the family’s other rights under its 
lease. Project assistance payment may 
be resumed if, as a result of changes in 
income, rent or other relevant 
circumstances during the term of the 
PAC, the family meets the income 
eligibility requirements of part 813 (as 
modified in § 885.5) and project 
assistance is available for the unit or 
residential space under the terms of the 
PAC. The family will not be required to 
establish its eligibility for admission to 
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the project under the remaining 
requirements of paragraph (b) of this 
section. 

(ii) A family’s eligibility for project 
assistance payment may also be 
terminated in accordance with HUD 
requirements for such reasons as failure 
to submit requested verification 
information, including failure to meet 
the disclosure and verification 
requirements for Social Security 
Numbers (as provided by 24 CFR part 
750) or failure to sign and submit 
consent forms for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies (as 
provided by 24 CFR part 760). 

2 7 * * * 

48. In § 885.955, paragraph (a)(2) is 

revised to read as follows: 


§ 885.955 Obligations of the family. 

(a) Requirements. The family shall: 

(1) a 

(2) Supply such certification, release, 
information, or documentation as the 
Borrower or HUD determines to be 
necessary, including information 
relating to the disclosure and 
verification of Social Security Numbers, 
as provided by 24 CFR part 750, and the 
signing and submission of consent forms 
for the obtaining of wage and claim 
information from State Wage 
Information Collection Agencies, as 
provided by 24 CFR part 760. 


® 2 = * 


PART 886—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM— 
SPECIAL ALLOCATIONS 


49. The authority citation for 24 CFR 
part 886 continues to read as follows: 


Authority: Secs. 3, 5, and 8, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437c, 
and 1437f); section 7(d), Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)). 


50. In § 886.119, paragraphs (a) (3) and 
(7) are revised to read as follows: 


§ 836.119 Responsibilities of owner. 

(a e**2 

(3) Performance of all management 
functions, including the taking of 
applications; selection of families, 
verification of income, provision of 
Federal selection preferences in 
accordance with § 886.132, obtaining 
and verifying Social Security Numbers 
submitted by applicants (as provided by 
24 CFR part 750), obtaining signed 
consent forms from applicants for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies (as provided by 24 CFR part 
760), and other pertinent requirements; 
and determination of eligibility and 


amount of Tenant Rent in accordance 
with part 813 of this chapter. 

(7) Reexamination of family income 
and composition, redetermination, as 
appropriate, of the amount of Tenant 
Rent and the amount of housing 
assistance payment in accordance with 
part 813 of this chapter; collection of 
rent; obtaining and verifying participant 
Social Security Numbers, as provided by 
24 CFR part 750; and obtaining signed 
consent forms from participants for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, as provided by 24 CFR part 
760. 


* 2 * * * 


51. Section 886.124, is revised to read 
as follows: 


§ 886.124 Reexamination of family income 
and com 

(a) Regular reexaminations. The 
owner must reexamine the income and 
composition of all families at least once 
each year. Upon verification of the 
information, the owner must make 
appropriate adjustments in the Total 
Tenant Payment in accordance with part 
813 of this chapter and determine 
whether the family’s unit size is still 
appropriate. The owner must adjust 
Tenant Rent and the Housing Assistance 
Payment to reflect any change in Total 
Tenant Payment and carry out any unit 
transfer required by HUD. At the time of 
the annual reexamination of family 
income and composition, the owner 
must require the family to disclose and 
verify Social Security Numbers. For 
requirements regarding the signing and 
submitting of consent forms by families 
for the obtaining of wage and claim 
information from State Wage 
Information Collection Agencies, see 24 
CFR part 760. 

(b) Interim reexaminations. The 
family must comply with provisions in 
its lease regarding interim reporting of 
changes in income. If the owner receives 
information concerning a change in the 
family’s income or other circumstances 
between regularly scheduled 
reexaminations, the owner must consult 
with the family and make any 
adjustments determined to be 
appropriate. Any change in the family’s 
income or other circumstances that 
results in an adjustment in the Total 
Tenant Payment, Tenant Rent and 
Housing Assistance Payment must be 
verified. See 24 CFR 750.10(d)(2)(i) for 
the requirements for the disclosure and 
verification of Social Security Numbers 
at interim reexaminations involving new 
family members. For requirements 
regarding the signing and submitting of 
consent forms by families for the 
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obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see 24 CFR part 760. 

(c) Continuation of housing assistance 
payments. A family’s eligibility for 
housing assistance payments will 
continue until the Total Tenant Payment 
equals the Gross Rent. The termination 
of eligibility will not affect the family’s 
other rights under its lease, nor will such 
termination preclude the resumption of 
payments as a result of later changes in 
income, rents, or other relevant 
circumstances during the term of the 
Contract. However, eligibility also may 
be terminated in accordance with 
program requirements, for such reasons 
as failure to submit requested 
verification information, including 
failure to meet the disclosure and 
verification requirements for Social 
Security Numbers, as provided by 24 
CFR part 750, or failure to sign and 
submit consent forms for the obtaining 
of wage and claim information from 
State Wage Information Collection 
Agencies, as provided by 24 CFR part 
760. ; 


* * * 2 * 


52. In § 886.318, paragraphs (a)(3) and 
(a)(6) are revised to read as follows: 


§ 886.318 Responsibilities of the owner. 

(a) ee 

(3) Performance of all management 
functions, including the taking of 
applications; selection of families in 
accordance with the owner’s tenant 
selection factors approved by HUD and 
the Federal preferences in accordance 
with § 886.337; obtaining and verifying 
Social Security Numbers submitted by 
applicants, as provided by 24 CFR part 
750; obtaining signed consent forms from 
applicants for the obtaining of wage and 
claim information from State Wage. 
Information Collection Agencies, as 
provided by 24 CFR part 760; 
verification of income and other 
pertinent requirements; and 
determination of eligibility and amount 
of tenant rent in accordance with part 
813 of this chapter; 


* * * * * 


(6) Reexamination of family income, 
composition, and extent of exceptional 
medical cr other unusual expenses; 
redeterminations, as appropriate, of the - 
amount of Tenant Rent and amount of 
housing assistance payment in 
accordance with part 813 of the chapter; 
obtaining and verifying Social Security 
Numbers submitted by participants, as 
provided by 24 CFR part 750; and 
obtaining signed consent forms from . 
participants for the obtaining of wage 
and claim information from State Wage 
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Information Collection Agencies, as 
provided by 24 CFR part 760. 


53. Section 886.324 are revised to read 
as follows: 


§ 886.324 Reexamination of family income 
and composition. 

(a) Regular reexaminations. The 
owner must reexamine the income and 
composition of all families at least once 
each year. Upon verification of the 
information, the owner must make 
appropriate adjustments in the Total 
Tenant Payment in accordance with part 
813 of this chapter and determine 
whether the family’s unit size is still 
appropriate. The owner must adjust 
Tenant Rent and the Housing Assistance 
Payment to reflect any change in Total 
Tenant Payment and carry out any unit 
transfer required by HUD. At the time of 
the annual reexamination of family 
income and composition, the owner 
must require the family to disclose and 
verify Social Security Numbers, as 
provided by 24 CFR part 750. For 
requirements regarding the signing and 
submitting of consent forms by families 
for the obtaining of wage and claim 
information from State Wage 
Information Collection Agencies, see 24 
CFR part 760. 

(b) Interim reexaminations. The 
family must comply with provisions in 
its lease regarding interim reporting of 
changes in income. If the owner receives 
information concerning a change in the 
family’s income or other circumstances 
between regularly scheduled 
reexaminations, the owner must consult 
with the family and make any 
adjustments determined to be 
appropriate. Any change in the family’s 
income or other circumstances that 
results in an adjustment in the Total 
Tenant Payment, Tenant Rent and 
Housing Assistance Payment must be 
verified. See 24 CFR 750.10(d)(2)(i) for 
the requirements for the disclosure and 
verification of Social Security Numbers 
at interim reexaminations involving new 
family members. For requirements 
regarding the signing and submitting of 
consent forms by families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see 24 CFR part 760. 

(c) Continuation of housing assistance 
payments. A family's eligibility for 
Housing Assistance Payments will 
continue until the Total Tenant Payment 
equals the Gross Rent. The termination 
of eligibility at such point will not affect 
the family's other rights under its lease, 
nor will such termination preclude the 
resumption of payments as a result of 
later changes in income, rents, or other 
relevant circumstances during the term 


of the contract. However, eligibility also 
may be terminated in accordance with 
HUD requirements, for such reasons as 
failure to submit requested verification 
information, including failure to meet 
the disclosure and verification 
requiremetns for Social Security 
Numbers, as provided by 24 CFR part 
750, or failure to sign and submit 
consent forms for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies, as 
provided by 24 CFR part 760. 

* * * 


* * 


PART 887—HOUSING VOUCHERS 


54. The authority citation for 24 CFR 
part 887 continues to read as follows: 

Authority: Secs. 3, 5, and 8, U.S. Housing 
Act of 1937 (42 U.S.C. 1437a, 1437c, and 
1437f); sec. 7(d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)). 

55. In § 887.105, paragraph (b)(1) is 
revised to read as follows: 


§ 886.105 PHA responsibilities. 
* * * * * 
e @& ¢@ 


(1) Publish and disseminate 
information concerning the availability 
and nature of housing assistance for 
lower income families (see § 887.107); 
invite owners to make units available 
for leasing in the program and develop 
working relationships with real estate 
associations and other appropriate 
groups (see § 887.109); explain program 
procedures to owners, including those 
who have been approached by housing 
voucher holders; obtain and verify 
Social Security Numbers submitted by 
families, as provided by 24 CFR part 750; 
obtain signed consent forms from 
families for the obtaining of wage and 
claim information from State Wage 
Information Collection Agencies, as 
provided by 24 CFR part 760; comply 
with equal opportunity requirements, 
including efforts to provide 
opportunities for recipients to seek 
housing outside areas of economic and 
racial concentration. 

* * * * * 

56. In § 887.355, paragraph (a) is 

revised to read as follows: 


§ 887.355 Regular reexamination of family 
income and composition. 

(a) The PHA must reexamine family 
income and family size and composition 
at least annually, and in accordance 
with part 813 of this chapter. At the time 
of the annual reexamination of family 
income and composition, the PHA must 
require the family to disclose and verify 
Social Security Numbers, as provided by 
24 CFR part 750. For requirements 
regarding the signing and submitting of 


7543 


consent forms by families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see 24 CFR part 760. 


* * * * * 


57. Section 887.357 is revised to read 
as follows: 


§887.357 Interim reexamination of family 
income and composition. 

A family may request a 
redetermination of the housing 
assistance payment at any time, based 
on a change in the family’s income, 
adjusted income, size or composition. 
See 24 CFR 750.10(d)(2)(i) for the 
requirements for the disclosure and 
verification of Social Security Numbers 
at interim reexaminations involving new 
family members. For requirements 
regarding the signing and submitting of 
consent forms by families for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, see 24 CFR part 760. 

58. In section 887.401, paragraph (a)(1) 
is revised to read as follows: 


§887.401 Family responsibilities. 

(a) A family must: 

(1) Supply any certificate, release, 
information, or documentation that the 
PHA or HUD determines to be 
necessary in the administration of the 
program (including the disclosure and 
verification of Social Security Numbers 
(as provided by 24 CFR part 750) and the 
signing and submitting of consent forms 
for the obtaining of wage and claim 
information from State Wage 
Information Collection Agencies (as 
provided by 24 CFR part 760)), and other 
information required for use by the PHA 
in a regularly scheduled reexamination 
or interim reexamination of family 
income and composition in accordance 


with HUD requirements; 
* ® * ok * 


59. In § 887.403, a new paragraph (d) is 
added to read as follows: 


§887.403 Grounds for PHA denial or 
termination of assistance. 


* * * ® * 


(d) Requirement to sign consent 
forms. The PHA must deny eligibility of 
applicant's admission to participate in 
the Housing Voucher program, if the 
applicant, or any member of the 
applicant’s family, does not sign and 
submit the consent forms for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, as provided by 24 CFR part 
760. With respect to a current 
participant a PHA may terminate 
housing voucher assistance payments, 
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new lease, or execute a new housing 
voucher contract, if the participant, or 
any member of the participant's family, 
fails to sign and submit consent forms 
for the obtaining of wage and claim 
information from State Wage 
Information Collection Agencies, as 
provided by 24 CFR part 760. 


60. The authority citation for part 900 
continues to read as follows: 


Authority: Sec. 10f{b), United States 
cog ees * stor ipa 
7(d), Department of Housing and 
Development Act (42 U.S.C. ae 

61. In § 900.103, paragraph (i) and fj} 
are revised to read as follows: 


§$900.103 Basic policies. 

{i} Responsibilities of the LHA. The 
LHA is responsible for determining 
family eligibility for assistance in 
accordance with provisions of parts 912 
and 913, and family eligibility and 
continuing eligibility for assistance in 
accordance with 24 CFR parts 750 and 
760; determining the amount of adjusted 
income, the amount of rent payable by 
the family, and housing assistance 
payments in accordance with part $13; 
issuing Certificates of Family 
Participation to eligible families; 
notifying families determined eligible; 
approving owner-family leases; making 
housing assistance payments on behalf 
of eligible families; reexamining family 
eligibility at least annually; inspecting 
units before ing, and at least 
annually thereafter, to determine that 
the units are maintained in decent, safe 
and sanitary condition (failure to do so 
shall constitute a Substantial Default by 
the LHA under the Annual 
Contributions Contract); authorizing 
evictions; and complying with equal 
opportunity requirements. The LHA 
must provide advice and guidance to 
eligible families in finding suitable 
housing, including advice and guidance 
to families experiencing discrimination, 
in an affirmative manner to further the 
policies of title VI of the Civil Rights Act 
of 1964, title VIII of the Civil Rights Act 
of 1988 and Executive Order 11063. 

(i) Responsibilities of the family. A 
family receiving housing assistance 
under this program is responsible for 
fulfilling alt its obligations under both 
the lease with the o-vner and the 
Certificate of Family Participation 
issued to it by the LHA: for cooperating 


with reexamination requirements; for 
dis and verifying Social Security 
Numbers, as provided by 24 CFR part 
750; and for signing and submitting 
consent forms for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies, as 
provided by 24 CFR part 760. 

62. In § 900.202, paragraphs (d)}(3) and 
(f){2}{iii) are revised to read as follows: 


§900.202 Project operation. 


(d) e 2 © 

(3) That the request cannot be 
approved because the family is not 
eligible (including ineligibility caused by 
the family’s failure to meet the 
disclosure and verification requirements 
for Social Security Numbers, as 
provided by 24 CFR part 750, or failure 
to sign and submit consent forms for the 
obtaining of wage and claim information 
from State Wage Information Collection 
Agencies, as provided by 24 CFR part 
760), or the dwelling unit or the 
proposed lease does not meet program 
requirements. 

(f} Continued family 
participation. * * * 

(2) eee 

(iii) The LHA determines that the 
family continues to be eligible for such 
assistance (including continued 
eligibility under 24 CFR parts 750 and 
760). 


* 2 2 * * * 


PART 904—LOW RENT HOUSING 
HOMEOWNERSHIP OPPORTUNITIES 


63. The authority citation for part 904 
continues to read as follows: 

Authority: United States Housing Act of 
1937 (42 U.S.C. 1437-1437ee; sec. 7(d)), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d}}. 


64. In § 904.104, paragraph (c) is 
revised to read as follows: 


§ 904.104 Eligibility and selection of 
homebuyers. 

(c) Determination of eligibility and 
preparation of list. The LHA, without 
participation of a recommendi 
committee (see paragraph (e){1)} of this 
section), must determine the eligibility 
of each applicant family in respect to the 
income limits for the development 
(including the requirement that the 
applicant family disclose and verify 
Social Security Numbers, as provided by 
24 CFR part 750, and sign and submit 
consent forms for the obtaining of wage 
and claim information from State Wage 
Information Collection Agencies, as 


provided by 24 CFR part 760), and must 
then assign each eligible applicant its 
appropriate place on a waiting list for 
the development, in sequence based 
upon the date of the application, 
suitable type or size of unit, 
qualification for a Federal preference in 
accordance with § 904.122, and factors 
affecting preference or priority 
established by the LHA’s regulations. 
Notwithstanding the fact that the LHA 
may not be accepting additional 
applications because of the length of the 
waiting list, the LHA may not refuse to 
place an applicant on the waiting list if 
the applicant is otherwise eligible for 
participation and claims that he or she 
qualifies for a Federal preference as 
provided in § 904.122{c)(2), unless the 
LHA determines, on the basis of the 
number of applicants who are already 
on the waiting list and who claim a 
Federal preference, and the anticipated 
number of admissions to housing under 
Turnkey Hl, that— 

(1) There is an adequate pool of 
applicants who are likely to qualify for a 
Federal preference, and 

(2} It is unlikely that, on the basis of 
the LHA’s system for applying the 
Federal preferences, the preference or 
preferences that the applicant claims, 
and the preferences claimed by 
applicants on the waiting list, the 
applicant would qualify for admission 
before other applicants on the waiting . 
list. 


. * * . * * 


65. In § 904.107, paragraph (m)}{1)} is — 
revised to read as follows: 


§ 905.107 Responsibilities of homebuyer. 
(m) Termination by LHA. (1) if the 
homebuyer breaches the Homebuyers 
Ownership Opportunity Agreement by 
failure to make the required monthly 
payment within 10 days after its due 
date, by misrepresentation or 
withholding of information (including 
the failure to meet the disclosure and 
verification requirements for Social 
Security Numbers, as provided by 24 
CFR part 750, or the failure to sign and 
submit consent forms for the obtaining 
of wage and claim information from 
State Wage Information Collection 
Agencies, as provided by 24 CFR part 
760) in applying for admission or in 
connection with any subsequent 
reexamination of income and family 
composition, or by failure to comply 
with any of the other homebuyer 
obligations under the Agreement, the 
LHA may terminate the Agreement. No 
termination under this paragraph may 
occur less than 30 days after the LHA 
gives the homebuyer notice of its intent 
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to do so in accordance with paragraph 
(m)(3) of this section. 


* * * 4 * * 


PART 905—INDIAN HOUSING 


66. The authority citation for 24 CFR 
part 905 continues to read as follows: 


Authority: Secs. 201, 202, 203, 205, United 
States Housing Act of 1937, as added by the 
Indian Housing Act of 1988 (Pub. L. 100-358) 
(42 U.S.C. 1437aa, 1437bb, 1437cc, 1437ce); 
sec. 7(b), Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 450e(b)); 
sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d))}. 


67. In § 905.302, paragraph (a)(3) is 
revised to read as follows: 


§ 905.302 Admission policies. 

(a) ee 

(3) The IHA admission regulations 
also shall include policies and 
procedures governing: 

(i) Tenant and homebuyer transfer 
between units, projects, and programs; 

(ii) Requirements for applications and 
waiting lists for transfer between 
programs; 

(iii) Other IHA priorities, if any, and a 
requirement that a tenant or homebuyer 
is not eligible for voluntary transfer 
unless all obligations under the current 
program have been met, including 
payment of charges to the IHA and 
maintenance requirements; 

(iv) Compliance with 24 CFR part 750, 
which requires applicants and 
participants to disclose and verify social 
security numbers at the time eligibility is 
determined and at later income 
reexaminations; 

(v) Compliance with 24 CFR part 760, 
which requires applicants and 
participants to sign and submit consent 
forms for the obtaining of wage and 
claims information from State Wage 
Information Collection Agencies; and 

(vi) Determination of the successor to 
a unit upon the death of a homebuyer (in 
the event that the homebuyer has not 
designated a successor or the successor 
fails to qualify). 
* * oJ * * * 

68. In § 905.416, paragraph (d) is 
revised to read as follows: 


§ 905.416 Selection of MH homebuyers. 
(d) Making the selections. Within 30 
days after HUD approval of the 
application for a project, the IHA must 
proceed with selection of as many 
homebuyers as there are homes in the 
project. Selection of homebuyers must 
- be made from the MH waiting list in 
accordance with the date of application, 
qualification for a Federal preference in 
accordance with § 905.305, other 


pertinent factors under the IHA's 
admissions regulations established in 
accordance with § 905.301, and all 
admissions are subject to 24 CFR parts 
750 and 760. Selection of a homebuyer 
will be made only after the site for that 
homebuyer has received final site 
approval by IHA certification to HUD, 
or, for a “high risk” IHA, by the HUD 
Office of Indian Programs, and the form 
of MH contributions to be made by that 
homebuyer (or donated for that 


homebuyer) has been determined. 
* * * * * 


PART 913—DEFINITION OF INCOME, 
INCOME LIMITS, RENT AND 
REEXAMINATION OF FAMILY INCOME 
FOR THE PUBLIC HOUSING AND 
INDIAN HOUSING PROGRAMS 


69. The authority citation for part 913 
is revised to read as follows: 

Authority: Secs. 3, 6, 16, 201, 202, 203, 205, 
United States Housing Act of 1937 (42 U.S.C. 
1437a, 1437d, 1437n, 1437aa, 1437bb, 1437cc, 
1437ee); sec. 7(d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)). 


70. In § 913.109, paragraph (b) is 
revised to read as follows: 


§ 913.109 Initial determination, 

and reexamination of family 
income and.composition. 
* * * * * 

(b) Verification. As a condition of 
admission to, or continued occupancy 
of, any assisted unit under the Public 
Housing Program, the PHA shall require 
the Family head and other such Family 
members as it designates to execute a 
HUD-approved release and consent 
(including any release and consent as 
required under 24 CFR part 760) 
authorizing any depository or private 
source of income, or any Federal, State 
or local agency, to furnish or release to 
the PHA and to HUD such information 
as the PHA or HUD determines to be 
necessary. The PHA shall also require 
the Family to submit directly 
documentation determined to be 
necessary. Information or 
documentation shall be determined to 
be necessary if it is required for 
purposes of determining or auditing a 
Family's eligibility to receive housing 
assistance, for determining the Family's 
Adjusted Income or Tenant Rent, for 
verifying related income, or for 
monitoring compliance with equal 
opportunity requirements. The use of 
disclosure of information obtained from 
a Family or from another source 
pursuant to this release and consent 
shall be limited to purposes directly 
connected with administration of this 
part or applying for assistance. 

* * * * * 
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PART 960—ADMISSION TO, AND 
OCCUPANCY OF, PUBLIC HOUSING 


71. The authority citation for 24 CFR 
part 960 continues to read as follows: 

Authority: Secs. 3, 5, 6, 16, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437c, 
1437d, 1437n); sec. 7(d), Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)). 


72. In § 960.204, paragraph (c)(5) is 
revised to read as follows: 


§ 960.204 PHA tenant selection policies. 


* * * * * 


(c) * ** 


(5) Be in compliance with State, local 
and Federal laws and regulations, 
including the nondiscrimination 
requirements of title VI of the Civil 
Rights Act of 1964, the provisions of the 
ACC, and 24 CFR parts 750 and 760. 


* * * * * 


73. In § 960.206, paragraph (a) is 
revised to read as follows: 


§ 960.206 - Verification procedures. 


(a) General. Adequate procedures 
must be developed to obtain and verify 
information with respect to each 
applicant. (See part 913 of this chapter 
and 24 CFR parts 750 and 760.) 
Information relative to the acceptance 
or rejection of an applicant or the grant 
or denial of a Federal preference under 
§ 960.211 must be documented and 
placed in the applicant's -file. 


* 2 * * * 


74. Section 960.209 is revised to read 
as follows: 


§ 960.209 Reexamination of family income 
and com 

(a) Regular reexaminations. The PHA 
must reexamine the income and 
composition of all tenant families at 
least once every 12 months and 
determine whether the family’s unit size 
is still appropriate. After consultation 
with the family and upon verification of 
the information, the PHA must make 
appropriate adjustments in the Total 
Tenant Payment and Tenant Rent in 
accordance with part 913 of this chapter. 
At the time of the annual reexamination 
of family income and composition, the 
PHA must require the family to disclose 
and verify Social Security Numbers, as 
provided by 24 CFR part 750. For 
requirements regarding the signing and 
submitting of consent forms by families 
for the obtaining of wage and claim 
information from State Wage 
Information Collection Agencies, see 24 
CFR part 760. 

(b) Interim reexaminations. The 
family must comply with provisions in 
its lease regarding interim reporting of 





changes in income. If the PHA receives 
information concerning a change in the 
Family’s income or other circumstances 
between regularly scheduled 
reexaminations, the PHA must consult 
with the family and make any 
adjustments determined to be 
appropriate. Any change in the family's 
income or other circumstances that 
results in adjustment in the Total Tenant 


Payment or Tenant Rent must be 
verified. See 24 CFR 750.10(d)}(2}{i) for 
the requirements for the disclosure and 
verification of Social Security Numbers 
at interim reexaminations involving new 
family members. For requirements 
regarding the signing and submitting of 
consent forms by families for the 
obtaining of wage and claim information 
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from State Wage Information Collection 
Agencies, see 24 CFR part 760. 
® ® * * * 
Dated: February 6, 1991. 
Alfred A. Delfi Bovi, 
Deputy Secretary. 
[FR Doc. 91-4081 Filed 2-21-61; 8:45 am} 
BILLING CODE 4210-22-48 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[OGWP-FR-3906-8] 


Financial Assistance Program Eligible 
for Review 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of availability and 
review. 


SUMMARY: The Environmental Protection 
Agency's (EPA) Office of Ground-Water 
Protection (OGWP) is announcing the 
availability of $1,500,000 to fund a 
Demonstration Cooperative Agreement 
Program, “Wellhead Protection (WHP) 
Demonstration Projects.” These funds 
will provide financial support for 
demonstration projects aimed at 
assisting municipalities to design and 
implement a WHP Program. The 
cooperative agreements are authorized 
under section 1442(b)(3)(C) of the Safe 
Drinking Water Act (SDWA). It is 
expected that at least 30 awards will be 
made to municipalities in amounts up to 
$50,000. Eligible applicants are 
municipalities, as defined under section 
1401(10) of the SDWA, meaning cities, 
towns, or other public bodies created by 
or pursuant to State law, or Indian 
tribes. 

FOR FURTHER INFORMATION CONTACT: 
The appropriate EPA Regional Contact 
listed below in “SUPPLEMENTARY 
INFORMATION.” 


SUPPLEMENTARY INFORMATION: The 1986 
Amendments to the SDWA established 
the WHP Program to protect those 
ground waters that supply wells and 
wellfields contributing drinking water to 
public water supply systems. Local 
governments play an important part in 
implementing a State WHP Program 
because of their significant roles in 
delineation and management of the 
Wellhead Protection Area(s) (WHPA) in 
their communities. 

In fiscal year 1991, EPA will make 
available $1,500,000 for grants to local 
communities to enhance and expand 
their efforts in projects that will 
concentrate on local issues related to 
protection of wellhead areas. WHP 
Program Demonstration Project funds 
will be awarded through cooperative 
agreements-under the authority of 
section 1442(b}(3)(C) of the SDWA. Any 
municipality as defined in the SDWA; 
section 1401(10) is eligible to apply for 
WHP Program Demonstration Project 
funds. If a municipality (including tribes) 
plans to award these funds to other 
State and local agencies, counties, 
universities, and organizations, 
including contractors, to carry out 


elements of the work, this fact must be 
indicated in the application. 

It is the intention of the EPA's Office 
of Ground-Water Protection (OGWP) to 
fund a total of between 30 and 60 
projects with awards up to $50,000. 
Organizations awarded funds will be 
required to contribute at least 5% of the 
total cost of their project in dollars or in- 
kind goods/services. Cooperative 
Agreements will be funded by the 
Regional Offices after joint review with 
OGWP in Headquarters. EPA Regional 
staff will act as project officers on 
projects awarded within their Region, 
with Headquarters providing national 
oversight and coordination. 

Because municipalities can help to 
test approaches that may be appropriate 
cn a Statewide basis, EPA hopes that 
these Cooperative Agreement funds will 
be useful in assisting States in 
developing or implementing effective 
WHIP programs. Municipalities have a 
responsibility to coordinate their 
proposed projects with their State. The 
information gained in this process also 
will serve to assist local governments in 
the implementation of wellhead 
protection in their communities and, 
from information acquired through these 
demonstration projects, help implement 
wellhead protection throughout the 
United States. 

Funds that are awarded under this 
Cooperative Agreement Program must 
be used to support activities that 
address the problems relating to a 
municipal WHP Program. Appropriate 
activities could include, but not be 
limited to: Delineation of the WHPA, 
identifying sources of contamination, 
developing ordinances for WHP, and 
establishing mechanisms for integrating 
other source management programs into 
WHIP objectives. Proposals should 
reflect comprehensive and coordinated 
planning, and the necessary steps to 
implement the project plans. Projects in 
all stages of development—from 
established programs to those needing 
start-up funds—will be eligible for 
support. 

To apply for funds, municipalities 
must: 

(1) Submit a letter of intent to the EPA 
Region (see names and addresses 
below) where the organization is located 
by March 25, 1991. This letter must be 
signed by the organization’s authorized 
official and should include a short 
description of the proposed project that 
outlines the goals, planned approach, 
and a brief summary of the estimated 
budget. To expedite processing, the 
envelope should include the program 
title: WHP Demonstration Projects. 

(2) Submit a complete application 
package to the appropriate Region by 
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April 23, 1991. Applicants should clearly 
identify the program by typing WHP 
Demonstration Projects in box 10 on the 
application form (SF424) instead of the 
“Catalogue of Federal Domestic 
Assistance” title and number which are 
not applicable at this time. To expedite 
processing, the envelope should include 
the program title: WHP Demonstration 
Projects. 

Applications postmarked after April 
23, 1991, will not be considered for an 
award. 


An application package will be 
available from the EPA Regional 
Contact in February 1991. The 
application package will contain all - 
appropriate EPA grant application forms 
needed to submit a formal application to 
the EPA Regional Grants Management 
Office as well as an additional guidance 
document titled ‘Wellhead Protection 
Demonstration Projects: Guidance for 
FY 1991 Cooperative Agreement Funds.” 
(The Guidance includes the general 
criteria against which applications will 
be evaluated.) The Regional Contacts 
will send applications to all 
organizations within their Region who 
submit a letter of intent to participate. 
They will also act as the point of contact 
to discuss applicant’s proposals and to 
help them understand the goals and 
process for the program. For further 
information, please contact the EPA 
Office of Ground Water in the 
appropriate Region. The names and 
phone numbers are listed below: 


EPA Region I (CT, MA, ME, NH, RI, VT), 
Robert Mendoza, Ground Water 
Management Section, Water Management 
Division, U.S. EPA, Region I—WGT-445, 
JFK Federal Building, Boston, MA 02203 
(617) 565-3600. 

EPA Region II (NJ, NY, PR, VI), Dore LaPosta, 
Ground Water Management Section, Water 
Management Division, U.S. EPA, Region 
Il—rm 842, 26 Federal Plaza, New York, NY 
10278 (212) 264-5635. 

EPA Regional III (DC, DE, MD, PA, VA, WV), 
Virginia Thompson, Office of Ground 
Water, Water Management Division, U.S. 
EPA, Region III, 841 Chestnut Street, 
Philadelphia, PA 19107 (215) 597-2786. 

EPA Region IV (AL, FL, GA, KY, MS, NC, SC, 
TN), E. Stallings Howell, Ground Water 
Protection Branch, Water Management | 
Division, U.S. EPA, Region IV, 345 : 
Courtland St. NE., Atlanta, GA 30365 (404) 
347-3866. 2 

EPA Region V (IL, IN, MI, OH, MN, WI), Jerri- 
Anne Garl, Ground Water Protection 
Branch (5 WG-TUB8), Water Division, U.S. 
EPA, Region V, 230 S. Dearborn Street, 
Chicago, IL 60604 (312) 886-1490. 

EPA Region VI (AR, LA, OK, NM, TX), Erlece 
Allen, Office of Ground Water, Water 
Management Division, U.S. EPA, Region VI, 
1445 Ross Avenue, Dallas, TX 75202-2733 
(214) 655-6446. 
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EPA Region VII (IA, KS, MO, NE), Robert 
Fenemore, Office of Ground Water 
Protection, Water Management Division, 
U.S. EPA, Region VII, 726 Minnesota 
Avenue, Kansas City, KS 66101 (913) 551- 
7033. 

EPA Region VIII (CO, MT, ND, SD, UT, WY), 
James Dunn, Ground Water Branch (8 
WMGW), Water Management Division, 
U.S. EPA, Region VIII, 999 18th Street, 
Denver, CO 80202-2405 (303) 293-1708. 

Region IX (AS, AZ, CA, GU, HI, NV), Doris 
Betuel, Ground Water Protection Section 


(W-6-3), Water Management Division, U.S. 


EPA, Region IX, 75 Hawthorne Street, San 
Francisco, CA 94105 (415) 744-1831. 

EPA Region X (AK, ID, OR, WA), William 
Mullen, Office of Ground Water (WD-139), 
Water Management Division, U.S. EPA, 
Region X, 1200 6th Avenue, Seattle, WA 
98101 (206) 553-1216. 


The WHP Demonstration Projects 
program is eligible for 
intergovernmental review under 
Executive Order 12372. States’ Single 
Point of Contact (SPOC) must notify the 
following office in writing within thirty 
days of this publication whether their 
State’s official E.O. 12372 process will 
review applications in this program: 
Grants Policies and Procedures Branch, 
Grants Administration Division, PM- 
216F, U.S. Environmental Protection 
Agency, 401 M St. SW., Washington, DC 
20460. 

Applicants must contact their State’s 
SPOC for intergovernmental review as 
early as possible to determine if the 
program is subject to the State’s official 
E.O. 12372 process and what material 
must be submitted to the SPOC for 
review. In addition, applications 
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including projects within a metropolitan 
area must be sent by applicants to the 
areawide/regional/local planning 
agency designated to perform 
metropolitan or regional planning for the 
area for the agency review. 

SPOCs and other reviewers should 
send their comments concerning 
applications to the appropriate EPA 
Regional Grants Management Office, no 
later than sixty days after receipt of an 
application/other required materials for 
review. To expedite processing, the 
envelope should include the program 
title: WHP Demonstration Projects. 
Robert H. Wayland, III, 

Acting Assistant Administrator for Water. 
[FR Doc. 91-4260 Filed 2-21-91; 8:45 am] 
BILLING CODE 6560-50-M 
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